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OFFICE OF PERSONNEL 

MANAGEMENT 

5CFR Parta 531 and 536 

Appeal Rights for Denial of Wlthin- 
Grade Increases and Termination of 
Grade or Pay Retention 

agency: Office of Personnel 

Mamitfcment. 

action: Final rule. 

summary: The Office of Personnel 
Management (OPM) is amending its 
regulations concerning employee within- 
grade increases and grade and pay 
retention so they conform with the law. 
Specifically, the proposed changes 
address the appeal rights of employees 
who are denied within-grade increases 
because they receive negative 
acceptable level of competence 
determinations or whose grade or pay 
retention benefits are terminated 
because they decline a reasonable offer 
of another position. 

effective date: January 4.1985. 

FOR FURTHER INFORMATION CONTACT! 

Donald J. Winstead. (202) 632-^634. 

SUPPLEMENTARY INFORMATION: A review 
of OPM regulations has indicated that 
the alternative appeals procedures 
provided for in the final sentence of 5 
CFR 531.410(d) and in 5 CFR 536.302(e) 

*-s beyond OPM's regulatory authority, 
since the law does not authorize OPM to 
create additional appeals mechanisms. 
These provisions were promulgated in 
error and must be deleted. 

'Vithin-Grade Increases 

5 CFR 531.410 deals with an agency's 
^consideration of a determination that 
an employee's performance is not at an 
acceptable level of competence as 
n?quired by } 5335 of title 5. United 
Mates Code. Paragraph (d) of § 531.410 


provided an appeal to the Merit Systems 
Protection Board (MSPB). unless the 
employee was covered by a collective 
bargaining agreement. In this case, the 
determination was reviewable only "in 
accordance with the terms of the 
agreement." The provision for 
challenging the agency denial of a 
within-grade increase through the 
negotiated grievance procedure if the 
collective bargaining agreement so 
provides is contrary to the law. 

Section 7103(a)(9) of title 5. United 
States Code, defines grievance, in part, 
as any complaint concerning "any 
claimed violation, misinterpretation, or 
misapplication of any law. rule, or 
regulation affecting conditions of 
employment." Conditions of 
employment are defined in $ 7103(a)(14) 
as "personnel policies, practices, and 
matters * * # affecting working 
conditions, except that such term does 
not include policies, practices and 
matters * * * to the extent that such 
matters are specifically provided for by 
Federal statute/* 

Denial of a within-grade increase is a 
matter specifically covered by Federal 
statute and subject to a statutory 
procedure providing for a 
reconsideration by the employee's 
agency and. if the decision is affirmed, 
for an appeal to MSPB. (See 5 U.S.C. 
5335(c).) OPM's regulatory authority is 
limited to procedures relating to the 
agency’s reconsideration decision. It 
does not extend to procedures 
concerning the appeals following the 
reconsideration decision. 

The last sentence of 5 531.410(d) does 
not establish procedures governing the 
employee's request for reconsideration, 
but instead creates an alternate 
procedure not provided for by the law, 
namely, the challenge through the 
negotiated grievance procedure. This 
sentence exceeds the authority to 
regulate procedures relating to the 
agency's reconsideration decision 
vested in OPM by Congress. We are 
therefore deleting it from } 531.410 so 
our regulation reflects the applicable 
statutory prov isions. 

Grade and Pay Retention 

5 CFR 536.302 deals with an 
employee s right to appeal the 
termination of grade or pay retention 
benefits because employees decline a 
reasonable offer of a position the grade 
or pay of which is equal to or greater 


than their retained grade or pay. 
Paragraph (a) of ( 536.302 provides an 
appeal to OPM. unless the employee is 
in "an exclusively recognized bargaining 
unit" In this case, paragraph (e) of 
{ 536.302 prohibits the employee from 
appealing to OPM If the grievance 
procedure of the agreement by which he 
or she is covered provides for review 
under the negotiated grievance and 
arbitration procedures. The provision for 
challenging the termination through the 
negotiated grievance procedure is 
contrary to the law. 

As discussed in connection with 
within-grade increases, a negotiated 
grievance procedure may not cover 
matters "specifically provided for by 
Federal statute." (See 5 U.S.C* 
7l03(a)(14)(C).) Termination of retained 
grade or pay is a matter specifically 
covered by Federal statute and subject 
to a statutory procedure providing for an 
appeal to OPM. (See 5 U.S.C. 5366(aJ.) 
This statute authorizes OPM to 
prescribe procedures by which an 
employee may appeal to OPM. Section 
536.302(e), however, creates an alternate 
procedure not provided for by the law. 
namely, the challenge through the 
negotiated grievance procedure. Rather 
than regulating the procedures by which 
employees may appeal to OPM, this 
provision divests OPM of the 
responsibility vested in it by Congress— 
an action that is not authorized. We are 
therefore deleting paragraph (e) so our 
regulations will reflect the applicable 
statutory provisions. 

I find that there is good reason to 
make this revision effective In less than 
30 days (5 U.S.C. 553(d)(3)). The 
regulations are effective immediately 
since this change results from an 
interpretation of law rather than a 
discretionary policy decision. 

E.0.12291. Federal Regulation 

OPM has determined that this is not a 
major rule as defined under section 1(b) 
of E.0.12291. Federal Regulation. 

Regulatory Flexibility Act 

I certify that these regulations will not 
have significant economic impact on a 
substantial number of small entities 
because these regulations are on 
administrative practices that will affect 
only the Federal Government. 
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List of Subjects in 5 CFR Parts 531 and 
536 

Administrative practice and 
procedure, Government employees. 
Wages. 

Office of Personnel Management. 

Donald Devine, 

Director. 

Accordingly, OPM amends 5 CFR 
Parts 531 and 536 as follows: 

PART 531—PAY UNDER THE 
GENERAL SCHEDULE 

Subpart D—Withln-Grade Increases 

1. The authority citation for ( 531.410 
continues to read as follows: 

Authority: 5 U.S.C 5335 and 5336, E O 
11721, as amended. Section 402. unless 
otherwise noted 

2. in Part 531. paragraph (d) of 

{ 531.410 is revised to read as follows: 

§ 531.410 Within-Grade Increases. 

• • • • • 

(d) When a negative determination is 
sustained after reconsideration, an 
employee shall be informed in writing of 
the reasons for the decision and of his or 
her right to appeal the decision to the 
Merit Systems Protection Board 

PART 536—GRADE AND PAY 
RETENTION 

Subpart C—Miscellaneous Provisions 

3. The authority citation for Part 538 
continues to read as follows: 

Authority: 5 U.S.C. 5361-5366, Pub. L 95- 
454.92 Stat. 1111. 

§ 536.302 | Amended 1 

4. In Part 536. paragraph (e) of 

§ 536.302 is removed and paragraph (f) 
is redesignated as paragraph (e). 

|FR Doc 65-175 Piled 1-3-85, 8:45 am| 

SltUMO COOt §325-01-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 46 

Regulations (Other Than Rules of 
Practice) Under the Perishable 
Agricultural Commodities Act, 1930 

agency: Agricultural Marketing Service. 
USDA. 

action: Final rule; correction. 

summary: This docket adds clarifying 
citations in 49 FR 23825 on June 8.1984 
and 49 FR 45735 on November 20.1984 
of the Federal Register. Center headings 
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for §§46.46 and 46.47 were inadvertently 
omitted. 

EFFECTIVE date: December 31.1984. 
for further information contact: 

(ohn D. Flanagan. Assistant Chief. 
P.A.C.A. Branch, Fruit and Vegetable 
Division, AMS, USDA. Washington, D.C. 
20250, Phone (202) 447-3212. 
SUPPLEMENTARY INFORMATION: 1. 
Undesignated Center Heading for 
$ 46.46 is added to read as follows: 

Statutory Trust 
46.46 Statutory Trait. 

2. Undesignated Center Heading for 
S 46.47 is added to read as follows: 

OMB Control No. 

46 47 OMB Control No. 0501-0031. 

(Sec. 15. 46 Slat. 537: 7 U.S.C. 499o) 

Dated: December 31.1984. 

William T. Manley. 

Deputy Administrator. Marketing Programs . 
[FR Doc. 85-196 Filed 1-3-85; 8:45 am) 

BILLING coot 34IO-CJ-M 


7 CFR Part 910 
(Lemon Reg. 497] 


Lemons Grown in California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 


summary: This regulation establishes 
the quantity of fresh Califomla-Arizona 
lemons that may be shipped to market at 
230.000 cartons during the period 
January 6-12,1985. Such action is 
needed to provide for orderly marketing 
of fresh lemons for the period due to the 
marketing situation confronting the 
lemon industry. 

OATES: Effective for the period January 
6-12,1985. 


List of Subjects In 7 CFR Part 910 


Marketing agreements and orders. 
California. Arizona, Lemons. 


FOR FURTHER INFORMATION CONTACT: 

William J. Doyle, Chief. Fruit Branch. 
F&V. AMS. USDA. Washington. D.C 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive Order 12291. and has been 
designated a "non-major" rule. William 
T. Manley, Deputy Administrator. 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

This final rule Is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910) regulating the handling of 
lemons grown in California and Arizona. 
The order Is effective under the 
Agricultural Marketing Agreement Act 


PART 910—(AMENDED] 

Section 910.797 is added as follow s 


5 910.797 Lemon Regulation 497. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period January 6. 
1985, through January 12,1985, is 
established at 230,000 cartons. 


(Secs. 1-19. 48 Slat. 31. as amended; 7 US.C. 
601-674] 

Dated: December 31.1964. 

D.S. KuryloskL 

Acting Director. Fruit and Vegetable Di vis ton 
Agricultural Marketing Service . 

|FR Doc 65-336 Filed 1-3-85: 645 am| 

BILLING COOf 341O-02-N 


of 1937, as amended (7 U.S.C 601-674) 

The action is based upon 
recommendations and information 
submitted by the Lemon Administrative 
Committee and upon other available ■ H 
information. It is found that this action 
will tend to effectuate the declared 
policy of the act. 

This action is consistent with the 
marketing policy currently In effect. Th* ■ J 
committee met publicly on December 26 I 
1984, at Los Angeles, California, to 
consider the current and prospective 
conditions of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified week. The committee 
reports that lemon demand is good on 
smaller sizes and weak on larger sizes 
of fruiL 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 day* 
after publication In the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the act. Interested 
persons were given an opportunity to 
submit information and view’s on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 
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Animal and Plant Health Inspection 

Service 

9CFR Part 72 
(Docket No. S3-0971 

Texas (Splentic) Fever In Cattle; 

Addition to List of Approved Dipping 

Pesticide* 

agency: Animal and Plant Health 
inspection Service, USDA. 
action: Final rule. 

summary: This document amends the 
’Texas (Splenetic) Fever in Cattle** 
regulations by adding Ciodrin* to the list 
of pesticides officially approved for 
dipping cattle to rid them of ticks prior 
to their interstate movement. This action 
is necessary in order to provide an 
alternative pesticide which is safe and 
effective for such treatment of livestock. 
This document also makes changes in 
the regulations to clarify that animals 
may be dipped by thoroughly wetting 
their entire skin by immersion in a 
chemical solution in a dip vat, or by 
thoroughly wetting their entire skin with 
a chemical solution using a spray dip 
machine or a hand-held sprayer. 
effective date: February 4,1985. 

FOR FURTHER INFORMATION CONTACT: 

Dr F..R. Mackery, Special Diseases Staff, 
VS APHIS, USDA, Federal Building. 
Room 821, 6505 Bcicrest Road. 

HyattsvfQe, Maryland 20782, 301-430- 
8438, 

address: An environmental impact 
analysis has been prepared on the use of 
Ciodrin and is available by contacting 
I>r G. O. Schubert, Assistant Senior 
Staff Veterinarian, VS, APHIS. USDA. 
Federal Building. Room 820, 6505 
Bolcrest Road. Hyattsville, Maryland 
20782, 301-430-8438. 

SUPPLEMENTARY INFORMATION: 
Background 

The regulations in 9 CFR 72, among 
other things, regulate the interstate 
movement of cattle infested with or 
exposed to certain specified species of 
ticks. Sections 72.0 and 72.7 of the 
regulations require certain cattle to be 
dipped with a permitted dip before they 
art* moved interstate in order to ensure 
that they are not infested with ticks. 
Section 72.13(b) of the regulations lists 
the brands of “permitted dips** permitted 
by the Department for such dipping. The 
"permitted dips** are proprietary brands 
of specific pesticides at prescribed 
concentrations. 

Proprietary brands of the “permitted 
dips'* listed in S 72.13(b) are allowed to 
be used for the purposes of Part 72 only 
w ben approved by the Deputy 


Administrator, Veterinary Services (VS), 
in accordance with $ 72.13(c) of the 
regulations. Before a “permitted dip** is 
specifically approved for such use. VS 
requires that, among other things, the 
product be registered for such use under 
the provisions of the Federal Insecticide. 
Fungicide and Rodenticide Act IFIFRA), 
as amended (7 U.S.C 135 et seg.) In 
addition, before a dip can be specifically 
approved as a “permitted dip,“ its 
efficacy and stability must have been 
demonstrated and trials must have been 
conducted to determine that its 
concentration can be maintained and 
that under actual field conditions the 
dipping of cattle in a bath of specific 
strength will effectively eradicate ticks 
without injury to the animals dipped. 

Ciodrin* is a biodegradable, 
organophosphorous compound, which 
has been registered by the 
Environmental Protection Agency since 
April 24.1903. under the provisions of 
FIFRA for use against face flies, stable 
flies, horn flies, ticks, and lice. Both the 
efficacy and stability of Ciodrin* have 
been demonstrated. In trials conducted 
by the Department, it has been shown 
that the concentration of Ciodrin* can 
be maintained. Extensive field trials 
have also demonstrated that dipping 
cattle with Ciodrin* in a concentration 
of 0.44 to 0.54 percent effectively 
eradicate ticks without injury to the 
animals. 

On June 14.1983, a document was 
published in the Federal Register (48 FR 
27250-27257) which proposed to add 
Ciodrin* to the list of pesticides 
officially approved for dipping cattle to 
rid them of ticks prior to their interstate 
movement. It was proposed to allow 
Ciodrin* to be used only if used in a 
concentration of 0.44 to 0.54 percent and 
only if used in accordance with the EPA 
approved label. These provisions are 
adopted as a final rule along with other 
changes in the regulations discussed 
below. 

The document of June 14.1983, invited 
the submission of written comments on 
or before August 15.1983. One comment 
was received. The commenter wrote to 
advise the Department that Brahman 
cattle [Bos indicus blood) are sensitive 
to organophosphorous compounds. The 
Department agrees that Brahman cattle 
are sensitive to such compounds. 
Further, the EPA label for the use of 
Ciodrin* states that it should not be 
used on cattle with Bos indicus blood, 
and, as noted above. Ciodrin* is 
approved only if used in accordance 
with the EPA label. Under these 
circumstances, no changes are made In 
the final rule based on the comment. 

Also, it should be noted that the label 
for use of Ciodrin* states that it should 


not be used in a dip vat. Ciodrin* was 
intended to be sprayed on animals with 
a spray dip machine or a hand-held 
sprayer. 

Prior to the effective date of this 
document, a technical reading of the 
regulations would have indicated that 
dipping could have been allowed only 
by immersing an animal in a chemical 
solution in a dip vat However, the 
regulations have long been interpreted 
to also allow dipping to be 
accomplished by thoroughly wetting the 
entire skin of an animal with a chemical 
solution using a spray dip machine or a 
hand-held sprayer. Further, ail three 
methods are widely used in the 
livestock industry and livestock treated 
by any of these methods are deemed by 
the industry to have been “dipped.** 

Also, the chemical solution used in each 
case, whether it is used as a bath or a 
spray, is called a “dip." 

Under these circumstances, changes 
are made to clarify that animals may be 
dipped by thoroughly wetting their 
entire skin by immersion in a chemical 
solution in a dip vat, or by thoroughly 
wetting their entire skin with a chemical 
solution using a spray dip machine or a 
hand-held sprayer. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This action has been reviewed in 
conformance with Executive Order 
12291 and has been determined to be not 
a “major rule.** The Department has 
determined that this action will not have 
any effect on the economy, will not 
cause any increase in coats or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; and will 
not have any adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprise to 
compete with foreign-based enterprises 
in domestic or export markets. 

Additionally, the Administrator of the 
Animal and Plant Health Inspection 
Service has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities because this action only 
provides for the use of an additional 
“permitted dip*' as an option for 
treatment of cattle infested with or 
exposed to ticks. 

Alternatives 

Two alternatives were considered: 

1. To list Ciodrin* as a permitted dip. 

2. Not to list Ciodrin* as a permitted 
dip. 

Alternative 1 is adopted because it 
provides another approved insecticide 
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for use as a “permitted dip" for cattle 
infested with or exposed to ticks. APHIS 
believes that as large a number of 
permitted dips as possible should be 
available to the industry in the interests 
of effective disease control Choosing 
alternative 1. therefore, maximizes net 
benefits to society (i.e.. the use of 
another effective insecticide) without 
any additional cost. If alternative 2 had 
been adopted, this insecticide, which 
has been proven effective against ticks 
and which has been registered for that 
use by EPA, could not be made 
available. This would be detrimental to 
ongoing efforts to eradicate Texas 
(Splenetic) Fever in catde in the United 
States. 

List of Subjects In 9 CFR Part 72 

Animal diseases. Animal pests. Cattle. 
Quarantine. Transportation. Texas 
fever. Splenetic fever. Ticks. 

PART 72—TEXAS (SPLENETIC) FEVER 
IN CATTLE 

Accordingly, 9 CFR Part 72 is 
amended as follows: 

5 72.6 [Amended] 

1. In 5 72.8, "in a permitted dip" is 
changed to "with a permitted dip". 

§72.7 (Amended) 

Z In § 72.7, "in a permitted dip" is 
changed to "with a permitted dip". 

3. In the First sentence of § 72.13(a). 

"in a permitted dip and at places where 
proper facilities are provided for 
dipping" is changed to "with a permitted 
dip and at places where proper 
equipment is provided for dipping". 

4. In { 72.13(b). a new paragraph (4) is 
added to read as follows: 

§72.13 Permitted dips and procedures. 

• • • • • 

lb) * * • 

(4) Approved proprietary brands of 
organophosphorous insecticides 
(Ciodrin*) if used in a concentration of 
0.44 to 0.54 percent and if used in 
accordance with the EPA approved 
label. 

• • • • • 

5. In the second sentence of | 72.13(c), 
"in a bath of definite strength" is 
changed to "with a solution of definite 
strength". 

§72.16 (Amended] 

6. In the second sentence of § 72.16. "a 
properly equipped dipping vat" is 
changed to "proper dipping equipment." 

§72.18 (Amended) 

7. In § 72.18 (a), (b), and (c). "when 
dipping facilities are not available". 


wherever it appears, is changed to 
"when dipping equipment is not 
available". 

8. A new § 72.25 is added to read as 
follows: 

§ 72.25 Dipping methods. 

Dipping is accomplished by 
thoroughly wetting the entire skin by 
either immersion in a chemical solution 
in a dip vat. or by spraying with a 
chemical solution using a spray-dip 
machine or a hand-held sprayer. 

(Secs. 4-7. 23 Stilt. 32. as amended secs. 1 
and 2. 32 Stat. 791-792, as amended: tecs 1-4, 
33 Stat 1254.1265. as amended; secs. 3 and 
11. 76 Stat. 13a 132; 21 U.S.C. 111-113.115. 
117.120.121.123-126. 134b, 134f; 7 CFR 2.17. 
2.51. and 371.2(d)) 

Done at Washington. D.C, this 2Bth day of 
December. 1984. 

K. R. Hook. 

Acting Deputy Administrator. Veterinary 
Services, 

|FR Doc 65-312 Filed 1-3-85; 8:45 am) 

SIIUMO coot S410- 34-SI 


9 CFR Parts 72 and 73 
[Docket No. 64-110] 

Coumaphos (Co-Ra!*); Approval for 
Treatment of Cattle 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Final rule. 

summary: This document amends the 
regulations by adding the flowable form 
of coumaphos (Co-Ral*) to the list of 
pesticides officially approved for the 
treatment of cattle prior to interstate 
movement to rid them of fever ticks and 
to rid them of scabies mites. This action 
is warranted since it has been 
determined that the flowable form of 
coumaphos is a safe and effective 
pesticide for such treatment of livestock. 
EFFECTIVE DATE: February 4.1985. 

FOR FURTHER INFORMATION CONTACT: 

Dr. G O. Schubert. Special Diseases 
Staff. VS. APHIS. USDA. Federal 
Building. Room 820. 6505 Belcrest Road. 
Hyattsville. MD 20782, 301-436-8438. 
SUPPLEMENTARY INFORMATION: 

Background 

The regulations in 9 CFR Part 72. 
among other things, regulate the 
interstate movement of certain cattle 
because of ticks which are vectors of 
splenetic or tick fever. Section 72.13(b) 
of the regulations sets forth certain 
permitted dips and procedures for the 
dipping of certain cattle before they are 
moved interstate in order to ensure that 


they are not infected with fever ticks 
Also, the regulations in 9 CFR Part 73. 
among other things, regulate the 
interstate movement of certain cattle 
because of scabies, a contagious skin 
disease caused by mites. Section 
73.10(a) of the regulations sets forth 
certain permitted dips for the treatment 
of cattle affected with or exposed to 
scabies. 

A document published in the Federal 
Register on August 21.1984 (49 FR 
33134-33135) proposed to amend 
§§ 72.13(b) and 73.10(a) of the 
regulations by adding the flowable form 
of coumaphos (Co-Ral*) to the list of 
pesticides officially approved for the 
treatment of cattle prior to interstate 
movement to rid them of fever ticks and 
to rid them of scabies mites. Comments 
were solicited for 60 days after 
publication. No comments were 
received. The rationale set forth in the 
proposal still provides a basis for the 
amendments. Therefore, the regulations 
are amended as proposed. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This rule is issued in conformance 
with Executive Order 12291 and has 
been determined to be not a major rule. 
The Department has determined that 
this rule will not have a significant 
effect on the economy: will not cause 
any increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; and will 
not have any significant adverse effec ts 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The regulations in 9 CFR Parts 72 and 
73 already allow solutions of coumaphos 
(Co-Ral # ) from the wettable powder 
form to be used for treatment of cattle 
prior to interstate movement to rid them 
of fever ticks and to rid them of scabies 
mites. This document allows solutions 
from the flowable form of coumaphos to 
be used for such purpose. It does not 
appear that this rule will have a 
significant effect on the amount of 
coumaphous used under the regulations 
in 9 CFR Parts 72 and 73. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 
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■ list of Subjects 

I $CFR Part 72 

I An final diseases. Animal pests. Cattle. 
I Quarantine. Splenetic fever, Texas 
I fever. Ticks, Transportation, 

■ 9 CFR Part 73 

I Animal diseases, Animal pests. Cattle, 
I Mites. Quarantine. Scabies. 

I Transportation. 

1 Accordingly, 9 CFR Farts 72 and 73 
I nrf> amended as follows: 

| PART 72-TEXAS (SPLENETIC) FEVER 

1 IN CATTLE 

I 1 I he authority for Part 72 reads as 

I follows: 

I Authority: Secs, 4-7. 23 Slat. 32. as 
I iirsi’mJed, sees 1 and 2, 32 Still. 791. seal. 1-4. 
I 33 Sm t 1204, 21 U.S.C. 111-113. 115. 117.120, 

■ 121 123-120; 7 CFR 2.17. 2-51, and 371.2(b). 

I $7213 I Amended | 

2 Paragraph (b)(2) of $ 72.13 is 
I amended by adding “or flowable form" 

I after “wettable powder”. 

PART 73— SCABIES IN CATTLE 

4 The authority for Part 73 reads as 

I follows: 

Authority: Secs. 4-7, 23 Stat 32. as 
I amended: secs. 1 and 2, 32 Stat. 791-792, as 
I amended: secs. 1-4. 33 Stat 1264.1265, as 
I amended; secs. 3 und 11, 70 Stat. 13a 132: 21 
USC. 111-113, 115,117,120, 121, 123-126, 

| IMb I34f. 7 CFR 2.17, 2.51. arid 371.2(d) 

I $ 73.10 (Amended] 

5 Paragraph (a)(3) of $ 73.10 is 
amended by adding ‘or flowable form" 
after “waitable powder”. 

Done at Washington. D C. this 28th day of 
December. 1984. 

K R Hook. 

Art/Vtg Deputy Administrator, Veterinary 

I Service*. 

|FR Doc 85-247 Filed 1-3-85: 8:45 am) 

' miMO COOE 3410->4-M 


9 CFR Part 113 
(Docket No. 84-103) 

Viruses, Serums, Toxins, and 
Analogous Products; Standard 
Requirements for Feline Calicivirus 
Vaccine. Feline Rhinotracheitis 
Vaccine, Bursal Disease Vaccine, 
Pseudorabies Vaccines, Parvovirus 
Vaccines, Canine Parainfluenza 
Vaccine, and Tenosynovitis Vaccine 

aqcncy: Animal and Plant Health 
Inspection Service, USDA. 
action: Final rule. 

summary: These amendments codify in 
the regulations the Standard 


Requirements for evaluating Feline 
Calicivirus Vaccine. Feline 
Rhinotracheitis Vaccine. Bursal Disease 
Vaccine. Pseudorabies Vaccines, 
Parvovirus Vaccines, Canine 
Parainfluenza Vaccine, and 
Tenosynovitis Vaccine for purity, safety, 
potency, and efficacy. Such codification 
assures uniformity and general 
availability of such Standard 
Requirements to all licenses, applicants, 
and to the general public. 

FOR FURTHER INFORMATION CONTACT: 

Dr. David F. Long. Chief Staff 
Veterinarian, Veterinary Biologies Staff. 
VS. APHIS, USDA. Room 829. Federal 
Building, 6505 Belcrest Road. 

Hyattsville. MD 20782, 301-138-8674. 
SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

This final rule contains no new or 
amended recordkeeping, reporting, or 
application requirements or any type of 
information collection requirement 
subject to the Paperwork Reduction Act 
of 1980. 

Executive Order 12291 

This action has been reviewed under 
USDA procedures established in 
Secretary's Memorandum No. 1512-1 to 
implement Executive Order 12291 and 
has been classified as a "Nonmajor 
Rule.” 

The final rule will not have a 
significant effect on the economy and 
will not result in a major increase In 
costs or prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United Statesbased 
enterprises to compete with foreign- 
based enterprises, in domestic or export 
markets. 

Certification Under the Regulatory 
Flexibility Act 

Mr. Bert W. Hawkins. Administrator 
of the Animal and Plant Health 
Inspection Service, has determined that 
this action will not result in an adverse 
economic impact on a substantial 
number of small entities. Small entities 
are defined as independently owned 
firms not dominant in the field of 
veterinary biologies manufacturing. 

Background 

Standard Requirements consist of test 
methods, procedures, and criteria 
established by Veterinary Services for 
evaluating biological products for purity, 
Bafety. potency, and efficacy. Until such 
Standard Requirements are developed 
by Veterinary Services and are codified 


in the regulations (9 CFR Part 113), the 
test methods, procedures, and criteria to 
be U9ed in the evaluation of a product 
are developed by the licensees and are 
written into the applicable Outlines of 
Production which arc required to be 
filed with Veterinary Services. 

When Standard Requirements for a 
biological product have been developed 
by Veterinary Services, they are 
proposed for codification in the 
regulations. 

Development of these standards is 
accomplished through cooperative 
efforts involving academic institutions, 
research organizations, licensees and 
applicants, and the National Veterinary 
Services Laboratories. 

Each of the tost methods proposed in 
these amendments has been used for 
evaluation of at least two currently 
licensed products. 

Such codification assures uniformity 
and general availability of such 
Standard Requirements to all licensees, 
applicants, and to the general public. 

These amendments contain the 
Standard Requirements for all licensed 
products containing live and modified 
live canine parainfluenza virus or 
tenosynovitis virus; modified live and 
killed pseudorabies virus or parvovirus: 
and killed feline calicivirus, feline 
rhinotracheitis virus, or bursal disease 
virus. 

Comments Received 

On May 21,1984, a notice of proposed 
rulemaking was published in the Federal 
Register at 49 FR 21339 discussing this 
revision and soliciting comments. 

Comments were received from eight 
licensed manufacturers and from 
National Veterinary Services 
laboratories. None opposed adoption of 
the proposed amendment. The following 
is a discussion of the comments received 
regarding the proposed rulemaking. 

Two licensees proposed deleting the 
restriction in 9 CFR 113.130.113.131. 
113.132, 113.133, and 113.134 which 
would limit vaccine to the fifth passage 
from Master Seed. Such limit is 
considered necessary to ensure that 
changes in immunogenicity through 
cultural passage of the viruses do not 
occur. One would be unlikely to detect 
small but significant changes in 
protective ability when using small 
numbers of animals or in vitro 
procedures in performing potency tests. 
The proposed fifth passage limit does 
not unduly restrict the amount of 
production seed which can be prepared 
without recourse to a new Master Seed. 
Therefore, the proposed deletion of the 
restriction was not accepted. 
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One manufacturer, while agreeing to 
the proposed rulemaking, suggested 
increasing the interval between the 
original immunogenicity test and the 
repeat test in 9 CFR 113.134.113.151. 
113.152.113.153, and 113.154 from 3 to 5 
years. In support of this suggestion, he 
stated that in some cases 18 months can 
elapse from the completion of the 
original immunogenicity test and the 
time the product is marketed. The 
extended time suggested would allow 
for evaluation of the product and enable 
the company to realize a profit before 
incurring the expense of another 
immunogenicity test The repeat 
immunogenicity test was established at 
3 year to allow for early detection of any 
change that may occur with the Master 
Seed during storage and to correct as 
early as possible any unexpected or 
adverse reaction caused by the licensed 
product that could be traced back to the 
Master Seed, in most cases the repeat 
Master Seed immunogenicity test is 
conducted with less than half the 
number of animals used in the initial 
test which significantly reduces the 
expense of conducting the repeat test 
The Agency believes that conducting the 
repeat immunogenicity test at 3 years 
rather than 5 years has good scientific 
merit. Therefore, the Agency believes 
that it is in the best interest of the 
licensee and the user of these products 
not to make a change in the requirement 

Two licensees objected to the 
proposal that a repeat immunogenicity 
test must be conducted on Parvovirus 
Vaccine. Killed Virus, proposed in 9 CFR 
113.134. This repeat test is considered to 
be necessary because, unlike other 
killed virus vaccines, the proposed serial 
potency test consists of an in vitro 
procedure which might not reflect loss of 
protective ability due to continued 
storage. This test system closely 
resembles those applied t live vaccines, 
where retest*have been considered 
essential to ensure continued 
immunogenicity. Therefore, this 
suggestion was not accepted. 

One licensee requested that the 
immunogenicity test in 9 CFR 113.134 be 
changed to any method acceptable to 
Veterinary Services. For products where 
extensive work has been done to 
establish measures of immunogenicity 
with in vitro procedures to evaluate 
market serials, specific test 
requirements are considered essential 
Evaluation of the killed virus vaccine 
would be essentially identical with 
modified live virus vaednes 
recommended for the same purpose. 
Therefore the specific immunogenicity 
test in 9 CFR 113.134 has been retained 


One licensee suggested that the 
sixteenfold reduction in 
hemaggiutinating activity required in the 
virus identity test in 9 CFR 113.134(cX2) 
is excessive. An eight fold reduction 
was recommended as adequate. Since 
certain vaccines may be rejected at the 
sixteenfold level and since an eightfold 
decrease is suffident to confirm the 
virus identity, the suggested change was 
adopted. 

One licensee suggested that the 
minimum prechalienge period in the 
potency tests spedfied in 9 CFR 
113.130(d)(2KiH) and 113.131(d)(2)tiii) be 
reduced from 21 to 14 days. Veterinary 
Services agrees that this would be less 
costly and equally effective. Therefore, 
this change was adopted 

Four manufacturers recommended a 
wider range in virus content be used in 
the conduct of serum neutralization 
tests. If a test were conducted using 
more or less virus than spedfied a no¬ 
test would result Additionally, certain 
acceptable new test methods respond 
adequately with less virus than the 
minimum 100 TCIDbo specified. 
Therefore, the range was changed from 
100 to 300TC1D* to 50 to 300 TCID*> in 9 
CFR 113.133 (c)(2)(u), 113.134(b)(1), 
113.151(b)(1). 113.152(c)(1). and 
113.153(b)(1). 

One manufacturer recommended 
publication of a sp ecific progeny 
protection test in 9 CFR 113.132(c). 
Because of the variations in age and 
differences in breed response, it is 
necessary that procedures for such tests 
be based on the label recommendations 
for each product Therefore this 
recommendation was not adopted 

Three manufacturers recommended 
that in vitro or mouse potency tests be 
utilized In 9 CFR 113.133(c) with a 
second stage pig protection test This 
would eliminate the need for pigs to 
conduct the first stage potency test. 
Reduced costs and animal welfare 
concerns were cited as the expected 
benefits. A substitute teAt of this nature 
would be accepted under the provisions 
of 9 CFR 113.4, if It were shown to be 
correlated with host animal (pig) 
protection. However, laboratory animals 
have not been shown to be adequately 
reliable in evaluating potency of these 
vaccines. Therefore, this suggestion was 
not adopted 

Two manufacturers recommended 
that the host animal challenge potency 
test in 9 CFR 113.130(d)(2) and 
113.131(d)(2) be changed to 
measurement of serological response or 
in vitro measurement of antigen mass. 
Neither of the suggested procedures 
hove been shown to be reliable methods 
for determining protective capability. 


Therefore, this suggestion was not 
adopted 

One manufacturer suggested deletion 
of the requirement to inactivate seru m 
used in the tests described in 9 CFR 
113.133(c)(2)(i) and (iv) because 
inactivation has been shown to destroy 
complement which enhances the 
response. These enhanced values, 
however, are not correlated with 
protection. Standard laboratory practice 
for virus neutralization of pseudorabiei 
virus includes inactivation of serum in 
the tost procedure. Therefore, this 
change was not adopted 

One manufacturer proposed that 
because of frequent non-specific virus 
inhibition, pigs should be considered 
susceptible even if positive at the 1:2 
dilution as specified in 9 CFR 113.133 
(c)(21 (li) and (v). Pigs seropositive at 14 
could also be nonsusceptible resulting in 
an anamnestic response instead of the 
immunizing values sought. Problems 
associated with nonspecific Inhibition 
are not sufficiently frequent to Justify 
the risk of inadequate product 
evaluation that could occur if such test 
animals were used. Therefore, this 
proposal was not adopted. 

Two licensees requested that tests 
other than measurement of fecal 
hemagglutinins be permitted in 9 CFR 
113.134(b)(3)(i) and 113.152(c)(3)(i). The 
Agency approved the addition of 
provisions to accept tests of equal 
sensitivity. 

One licensee suggested substitution of 
an increase in temperature from an 
established baseline for the 103.4*F 
specified in 9 CFR 113.134(b)(3)(i) and 
113.152(c)(3)(i). Establishment of 
baseline values in 25 dogs is considered 
to be unduly demanding and expensive. 
The specified temperature is considered 
to be high enough to assure presence of 
infection in the challenged animals. 
Therefore, this suggestion was not 
adopted. 

One licensee suggested deletion of the 
virus identity test in 9 CFR 113.134(c)(3) 
since the potency test serves to confirm 
Identity. The In vitro procedure specified 
would not identify the organism. 
Therefore, this suggestion was not 
adopted. 

One licensee recommended increasing 
the minimum acceptabl e sero logical 
response spedfied in 9 CFR 
113.134fb)(4)(lv) and 113.152(c)(4)(iv) 
from 1:16 to 1:50. Response at 1:50 has 
been shown to be required to assure 
protection from infection, while 
response at 1:16 demonstrates protection 
from disease. Since the product is 
recommended for protection against 
disease, this recommendation was not 
accepted. 
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One licensee suggested that the 21 
day postchallenge observation period 
jpecified in 9 CFR 113.167(c)(3) be 
reduced to 14 days. After review of test 
results, the Agency agreed to the 
change. 

One licensee commented that five pigs 
(4 vaccinates and one control) would be 
adequate to evaluate serial potency of 
Pscudorabies Vaccine as specified in 9 
CFR 113.133(c)(2) and that a titer of 1:4 
in the 4 vaccinates would demonstrate 
adequate serum neutralization response. 
The number of vaccinates specified is 
statistically the smallest acceptable 
number. Also. 5 controls are essential to 
conduct the challenge trail specified in 9 
CFR 113.133(c)(2)(vi). Since all, or nearly 
all. the pigs would survive in each test, 
the additional five pigs would not result 
in an excessive test cost. Extensive 
studies have been conducted that 
indicate that a 1:4 titer would not be 
adequate to ensure protection. 

In order to ensure that a vaccine 
would be efficacious, a titer of 1:8 or 
higher in at least four of five pigs is 
necessary. The remaining acceptable pig 
with a titer of at least 1:4 is needed to 
prevent rejection of a serial due to the 
individual unresponsiveness of a test pig 
which is commonly seen. 

National Veterinary Service 
Laboratories suggested that the 
prechallenge period for the potency tests 
in 9 CFR 113.130(d)(2)(iii) and 9 CFR 
113.!31(d)(2)(i»i) could be reduced from 
21 days to 14 days resulting in lower 
cost without reducing the effectiveness 
of the test. This change was adopted. 

The safety tests specified in 9 CFR 
113.134(c)(1). 113.151(c)(1). 113.152(c)(1). 
and 113.153(c)(1) were noted to be 
redundant. The general requirements in 
9 CFR 113.120 and 113.135 included in 
the introductory statements regarding 
test requirements for release specify the 
same tests. Therefore, the redundant 
safety test statements were deleted. 

List of Subjects in 9 CFR Part 113 

Animal biologies. 

PART 113—STANDARD 
REQUIREMENTS 

Part 113 is amended by adding nine 

new sections to read: 

5113.130 Feline Calicivirus Vaccine, Killed 

Virus. 

Feline Calicivirus Vaccine, Killed 
Virus, shall be prepared from virus- 
bearing cell culture fluids. Only Master 
Seed which has been established as 
pure, safe, and immunogenic shall be 
used for preparing seeds for vaccine 
production. All serials of vaccine shall 
be prepared from the first through the 
fifth passage from the Master Seed. 


(a) The Muster Seed shall meet the 
applicable general requirements 

pi escribed in i 113.120. 

(b) The Master Seed shall be tested 
for chlamydial agents as prescribed in 
S 113.43. 

(c) The Immunogenicity of vaccine 
prepared from the Master Seed in 
accordance with the Outline of 
Production shall be established by a 
method acceptable to Veterinary 
Services. Vaccine used for this test shall 
be at the highest passage from the 
Master Seed and prepared at the 
minimum preinactivation titer specified 
in the Outline of Production. 

(d) Test requirements for release. 

Each seriul and subserial shall meet the 
applicable general requirements 
prescribed in S 113.120 and the special 
requirements provided in this paragraph. 
Any serial or subserial found 
unsatisfactory by a prescribed test shall 
not be released. 

(1) Safety. Vaccinates used in the 
potency test in paragraph (d)(2) of this 
section shall be observed each day 
during the prechallenge period. If 
unfavorable reactions occur, including 
ora) lesions, which are attributable to 
the vaccine, the serial is unsatisfactory. 
If unfavorable reactions occur which are 
not attributable to the vaccine, the test 
is inconclusive and may be repeated. If 
the test is not repeated, the serial is 
unsatisfactory. 

(2) Potency . Bulk or final container 
samples of completed product shall be 
treated for potency as follows: 

(i) Eight feline calicivirus susceptible 
cats (five vaccinates and three controls) 
shall be used as test animals. Throat 
and nasal swabs shall be collected from 
each cat and individually tested on 
susceptible cell cultures for the presence 
of feline calicivirus. Blood samples shall 
be drawn and individual serum samples 
tested for neutralizing antibody. The 
cats shall be considered suitable for use 
if all swabs are negative for virus 
isolation ond all serums are negative for 
calicivirus antibody at the 1:2 final 
dilution in a 50 percent plaque reduction 
test or other test of equal sensitivity. 

(ii) The five cats used as vaccinates 
shall be administered one dose of 
vaccine by the method recommended on 
the label. If two doses are 
recommended, the second dose shall be 
given after the interval recommended on 
the label. 

(iii) Fourteen or more days after the 
final dose of vaccine, the vaccinates and 
controls shall each be challenged 
intranasally with virulent feline 
calicivirus furnished or approved by 
Veterinary Services and observed each 
day for 14 days postchallenge. The 
rectal temperature of each animal shall 


be taken and the presence or absence of 
clinical signs, particularly lesions on the 
oral mucosa, noted and recorded each 
day. 

(iv) If three of three controls do not 
show clinical signs of feline calicivirus 
infection other than fever, the test is 
inconclusive and may be repeated. 

(v) If a significant difference in 
clinical signs cannot be demonstrated 
between vaccinates and controls using a 
scoring system approved by Veterinary 
Services and prescribed in the Outline 
of Production, the serial is 
unsatisfactory. 

§ 113.131 Feline Rhinotracheitis Vaccine, 
Killed Virus. 

Feline Rhinotracheitis Vaccine, Killed 
Virus, shall be prepared from virus- 
bearing cell culture fluids. Only Master 
Seed which has been established as 
pure, safe, and immunogenic shall be 
used for preparing seeds for vaccine 
production. All serials of vaccine shall 
be prepared from the first through the 
fifth passage from the Master Seed. 

(a) The Master Seed shall meet the 
applicable general requirements 
prescribed in { 113.120. 

(b) The Master Seed shall be tested 
for chlamydial agents as prescribed in 
S 113.43. 

(c) The immunogenicity of vaccine 
prepared from the Master Seed in 
accordance with the Outline of 
Production shall be established by a 
method acceptable to Veterinary 
Services. Vaccine used for this test shall 
be at the highest passage from the 
Master Seed and prepared at the 
minimum preinactivation titer specified 
in the Outline of Production. 

(d) Test requirements for release. 

Each serial and subserial shall meet the 
applicable general requirements 
prescribed in { 113.120 and the special 
requirements provided in this paragraph. 
Any serial or subserial found 
unsatisfactory by a prescribed test shall 
not be released. 

(1) Safety test . Vaccinates used in the 
potency test in paragraphs (d)(2) of this 
section shall be observed each day 
during the prechallenge period. If 
unfavorable reactions occur which are 
attributable to the vaccine, the serial is 
unsatisfactory. If unfavorable reactions 
occur which are not attributable to the 
vaccine, the test is inconclusive and 
may be repeated. If the test is not 
repeated, the serial is unsatisfactory. 

(2) Potency test . Bulk or final 
container samples of completed product 
shall be tested for potency as follows: 

(1) Eight feline rhinotracheitis 
susceptible cats (five vaccinates and 
three controls) shall be used as test 
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animals. Throat and nasal swabs shall 
be collected from each cat and 
individually tested on susceptible cell 
cultures for the presence of feline 
rhinotracheifis vims. Blood samples 
shall be drawn and individual serum 
samples tested for neutralizing antibody. 
The cats shall be considered suitable for 
use if all swabs are negative for virus 
isolation and all serums are negative for 
rhinotracheltis virus antibody at the 1:2 
final dilution in a 50 percent plaque 
reduction test or other test of equal 
sensitivity. 

(ii) The five cats used as vaccinates 
shall be administered one dose of 
vaccine by the method recommended on 
the label. If two doses are 
recommended, the second dose shall be 

S iven after the interval recommended on 
ie label. 

(ill] Fourteen or more days afteT the 
final dose of vaccine, the vaccinates and 
controls shall each be challenged 
intranasally with virulent feline 
rhinotracheltis virus furnished or 
approved by Veterinary Services and 
observed each day for 14 days 
po8tchailenge. The rectal temperature of 
each animal shall be taken and the 
presence or absence of clinical signs 
noted and recorded each day. 

(iv) If three of three controls do not 
show clinical signs of feline 
rhinotracheltis virus infection other than 
fever, the test is inconclusive and may 
be repeated. 

(v) If a significant difference in 
clinical signs cannot be demonstrated 
between vaccinates and controls using a 
scoring system approved by Veterinary 
Services and prescribed in the Outline 
of Production, the serial is 
unsatisfactory. 

5 113.132 Bursal Disease Vaccine, Kilted 
Virus. 

Bursal Disease Vaccine. Killed Virus, 
shall be prepared from virus-bearing cell 
culture fluids or embryonated chicken 
eggs. Only Master Seed which hag. been 
established as pure. safe, and 
immunogenic shall be used for preparing 
seeds for vaccine production. All serials 
shall be prepared from the First through 
the fifth passage from the Master Seed. 

(a) The Master Seed shall meet the 
applicable requirements prescribed in 
( 113.120. 

(b) Each lot of Master Seed shall be 
tested for pathogens by the chicken 
embryo inoculation test prescribed in 
{ 113.57, except that. If the test Is 
inconclusive because of a vaccine virus 
override, the chicken inoculation test 
prescribed in $ 113.36 may be conducted 
and the virus judged accordingly. 

(c) The immunogenicity of vaccine 
prepared in accordance with the Outline 


of Production shall be established by a 
method acceptable to Veterinary 
Services. Vaccine used for this test shall 
be at the bighett passage from the 
Master Seed and prepared at the 
minimum preinactivation titer specified 
in the Outline of Production. The test 
shall establish that the vaccine, when 
used as recommended on the label, is 
capable of inducing an immune response 
in dams of sufficient magnitude to 
provide significant protection to 
offspring. 

(d) Test requirements for release . 

Each serial and subserial shall meet the 
applicable general requirements 
prescribed in S 113.120 and the special 
requirements in this paragraph. Any 
serial or subserial found unsatisfactory 
by a prescribed test shall not be 
released. 

(1) Safety. Vaccinates used in the 
potency test in paragraph (d)(2) of this 
section shall be observed each day 
during the prechallenge period If 
unfavorable reactions attributable to the 
vaccine occur, the serial is 
unsatisfactory, if unfavorable reactions 
which are not attributable to the vaccine 
occur, the test is inconclusive and may 
be repeated If the test is not repeated 
the serial is unsatisfactory. 

(2) Potency. Bulk or final container 
samples of completed product from each 
serial shall be tested for potency using 


the two-stage potency test provided in 
this paragraph. 

(i) Vaccinates. Inject each of 21 
susceptible chickens 14 to 28 days of 
age. property identified and obtained 
from the same source and hatch, with 
one dose of vaccine by the route 
recommended on the label and observ e 
for at least 21 days. 

(ii) Controls. Retain at least 10 
additions! chickens from the same 
source and hatch as unvaccinated 
controls. 

(ill) Challenge. Twenty-one to 28 duyi 
postvaccination, challenge 20 vaccinate) 
and 10 controls by eyedrop with a 
virulent Infectious bursal disease vims 
furnished or approved by Veterinary 
Services. 

(iv) Postchallenge period Four day s 
postchallenge, necropsy all chickens 
and examine each for gross lesions of 
bursal disease. For purposes of this test 
gross lesions shall include peribursal 
edema and/or edema and/or 
macroscopic hemorrhage in the bursal 
tissue. Vaccinated chickens showing 
gross lesions shall be counted as 
failures. If at least 80 percent of the 
controls do not have gross lesions of 
bursal disease in a stage of the test, that 
stage is considered inconclusive ami 
may be repeated. In a valid test, the 
results shall be evaluated according to 
the follow ing table: 
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(v) If four or five vaccinates show 
lesions of bursal disease in the first 
stage, the second stage may be 
conducted in a manner identical to the 
first stage. If the second stage is not 
conducted, the serial is unsatisfactory. 

(vi) If the second stage is used, each 
serial shall be evaluated according to 
the second part of the table on the basis 
of cumulative results. 

J 113.133 Pseudorabtes Vaccine, Killed 
Virus. 

Pseudorabies Vaccine, Kilted Virus, 
shall be prepared from virus bearing cell 
culture Quids. Only Master Seed which 
has been established as pure. safe, and 
immunogenic shall be used for preparing 
seeds for vaccine production. All serials 
of vaccine shall be prepared from the 
first through the fifth passage from the 
Master Seed. 


(a) The Master Seed shall meet the 
applicable general requirements 
prescribed in i 113.120. 

(b) The immunogenicity of vaccine 
prepared from the Master Seed in 
accordance with the Outline of 
Production shall be established by a 
method acceptable to Veterinary 
Services. Vaccine used for this test shall 
be at the highest passage from the 
Master Seed and at the minimum 
preinactivation titer provided In the 
Outfine of Production. 

(c) Test requirements for release 
Each serial and subserin! shall meet the 
applicable general requirements 
prescribed in 5 113.120 and the special 
requirements provided in this paragraph 
Any serial or subserial found 
unsatisfactory by a prescribed test shall 
not be released. 

(1) Safety. Vaccinates used in fhr 
potency te*t in paragraph (c)(2) of this 
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I lection shall be observed each day 
I during the prechalienge period. If 
I enJavorable reactions occur, including 
I nrur> 'logical signs, which are 
I etinbu table to the vaccine, the serial is 
I ^satisfactory. If unfavorable reactions 
I occur which are not attributable to the 
I vaccine, the test is Inconclusive and 
I may be repeated. If the test is not 
repeated, the serial Is unsatisfactory. 

(2) Potency. Bulk or final container 
samples of completed product shall be 
tested for potency as follows: 

(i) Ten pseudorabies susceptible pigs 
(five vaccinates and five controls) shall 
he used as test animals. The animals 
I stall be at the minimal age 
I recommended for vaccination. Blood 
I samples shall be drawn and individual 
■ serum samples inactivated and tested 
for neutralizing antibody. 

( (it) A constant virus-varying serum 
neutralization test in ceil culture using 
SO to 300 TC1DU of virus shall be used. 
Pips shall be considered susceptible if 
there is no neutralization at 1:2 final 
serum dilution. Other tests of equal 
sensitivity acceptable to Veterinary 
Services may be used. 

(iii) The five pigs used as vaccinates 
thall be administered one dose of 
vaccine as recommended on the label. If 
two doses are recommended, the second 
dose shall be given after the Interval 
recommended on the label. 

(iv) Fourteen days or more after 
vaccination, blood samples shall be 
drawn and individual serum samples 
inactivated and tested for pseudorabies 
virus neutralizing antibody by the 
method used to determine susceptibility. 

(v) Test interpretation. If the controls 
| have not remained seronegative at 1:2. 
the test is inconclusive and may be 
repeated. If at least four of the five 
vaccinates in a valid test have not 
developed titers of at least 1:8. and the 
remaining vaccinate has not developed 
a titer of at least 1:4. the serial is 
unsatisfactory, except as provided in 
paragraph (c)(2)(vi) of this section. 

(vi) Virus challenge test. If the results 
of a valid serum neutralization test are 

[ unsatisfactory, the vaccinates and 
controls may be challenged with 
v indent pseudorabios virus furnished or 
approved by Veterinary Services. The 
animals shall be observed each day for 
14 days postcballenge. If four of five 
| controls do not develop central nervous 
system signs or die. the test is 
inconclusive and may be repeated. In a 
viilid test, if two or more of the 
vaccinates develop clinical signs or die. 
the serial is unsatisfactory. 


{113.134 Parvovirus Vaccine, KUted Virus 
(Canine). 

Parvovirus Vaccine. Killed Virus, 
recommended for use in dogs, shall be 
prepared from virus-bearing cell culture 
fluids. Only Master Seed which has 
been established os pure. safe, and 
immunogenic shall be used for vaccine 

S reduction. All serials of vaccine shall 
e prepared from the first through the 
fifth passage from the Master Seed. 

(a) The Master Seed shall meet the 
applicable general requirements 
prescribed in i 113.120. 

lb) The immunogenicity of vaccine 
prepared in accordance with the Outline 
of Production shall be established as 
follows: 

(1) Twenty-five parv ovirus susceptible 
dogs (20 vaccinates and 5 controls) shall 
be used as test animals. Blood samples 
drawn from each dog shall be 
individually tested for neutralizing 
antibody against canine parvovirus to 
determine susceptibility. 

A constant virus-varying serum 
neutralization test in cell culture using 
50 to 300 TClDw of virus shall be used. 
Dogs shall be considered susceptible if 
there is no neutralization at a 1:2 final 
serum dilution. Other tests of equal 
sensitivity acceptable to Veterinary 
Services*may be used. 

(2) A viral hemagglutination test or 
another test acceptable to Veterinary . 
Services shall be used to measure the 
antigenic content of vaccine produced at 
the highest passage from the Master 
Seed before the immunogenicity test is 
conducted. The 20 dogs used as 
vaccinates shall be injected with a 
predetermined dose of vaccine by the 
method recommended on the labeL To 
confirm the dosage calculations, five 
replicate tests shall be conducted on a 
sample of the vaccine used. If two doses 
are used, five replicate confirming tests 
shall be conducted on each dose. 

(3) Fourteen days or more after the 
final dose of vaccine, the vaccinates and 
the controls shall be challenged with 
virulent canine parvovirus furnished or 
approved by Veterinary Services and 
the dogs observed each day for 14 days 
Rectal temperature, blood lymphocyte 
count, and feces for viral detection shall 
be taken from each dog each day for at 
least 10 days postchallenge and the 
presence or absence of clinical signs 
noted and recorded each day. 

(i) The immunogenicity of the vaccine 
shall be evaluated on the following 
criteria of infection: temperature >103.4 
*F; lymphopenia of >50 percent of 
prechailenge normal; clinical signs such 
as diarrhea, mucus in feces, or blood in 
feces; and viral hemagglutinins at a level 
of >1:64 in a 1:5 dilution of feces or a 
test of equal sensitivity. If at least 80 


percent of the controls do not show at 
least three of the four criteria of 
infection during the observation period, 
the test is Inconclusive and may be 
repeated. 

(ii) if at least 19 of the 20 vaccinates 
do not survive the observation period 
without showing any more than one 
criterion of infection described in 
subparagraph (3)(i), of this section, the 
Master Seed is unsatisfactory. 

(4) The Master Seed shall be retested 
for immunogenicity in 3 years unless use 
of the lot previously tested is 
discontinued. Only five susceptible dogs 
(four vaccinates and one control) need 
to be used in the retest Susceptibility 
shall be determined in the manner 
provided in paragraph (b)(1) of this 
section. 

(i) Each vaccinate shall be injected 
with n predetermined quantity of 
vaccine virus as provided in paragraph 

(b)(2) of this section. 

(ii) Fourteen to 21 days after the last 
vaccination, a second serum sample 
shall be drawn from each dog and tested 
for neutralizing antibody to canine 
parvovirus In the same manner used to 
determine susceptibility. 

(iii) If the control has not remuined 
seronegative at 1:2. the test is 
inconclusive and may be repeated. 

(iv) If three of the four vaccinates In a 
valid test do not develop titers based 
upon final serum dilution of at least 1:16, 
and the remaining vaccinate does not 
develop a titer of at least 1:8, the Master 
Seed is unsatisfactory, except as 
provided in subparagraph (4)(v) of this 
section. 

(v) If the results of a valid SN teat are 
unsatisfactory, the vaccinates and the 
control may be challenged as provided 
in paragraph (b)(3) of this section. If at 
least three of the four criteria of 
infection are not shown, the test is 
inconclusive and may be repeated, 
except that if any of the vaccinates 
show more than one criterion of 
infection, the Master Seed is 
unsatisfactory. 

(5) An Outline of Production change 
shall be made before authority for use of 
o new lot of Master Seed shall be 
granted by Veterinary Services. 

(c) Test requirements for release. 

Each serial and subserial shall meet the 
requirements prescribed in { 113.120 and 
in this paragraph. Any serial or 
subserial found unsatisfactory by a 
prescribed test shall not be released. 

(1) Potency. Bulk or final container 
samples of completed product shall be 
tested for antigenic content using the 
method used in paragraph (b)(2) of this 
section. To lie eligible for release, each 
serial and each subserial shall have an 
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antigenic content sufficiently greater 
than that used in the immunogenicity 
test to assure that, when tested at any 
time within the expiration period, each 
serial and subserial shall have an 
antigenic content equal to the amount 
used in such immunogenicity test 

(2) Virus identity . Bulk or final 
container samples shall be tested for 
virus identity by conducting a 
hemagglutination test using duplicate 
samples and pretreating one with 
specific canine parvovirus antibody. If 
there is not at least an eightfold 
reduction in hemagglutinating activity, 
the hemagglutination is considered to be 
nonspecific and the serial Is 
unsatisfactory. 

§ 113.151 Canine Parainfluenza Vaccina. 

Canine Parainfluenza Vaccine shall 
be prepared from virus-bearing cell 
culture fluids. Only Master Seed which 
has been established as pure. safe, and 
immunogenic shall be used for preparing 
seeds for vaccine production. All serials 
of vaccine shall be prepared from the 
first through the fifth passage from the 
Master Seed. 

(a) The Master Seed shall meet the 
applicable general requirements 
prescribed in { 113.135 and the 
requirements in this section. 

(b) Each lot of Master Seed shall be 
tested for immunogenicity. The selected 
virus dose shall be established as 
follows: 

(1) Twenty-five canine parainfluenza 
susceptible dogs (20 vaccinates and 5 
controls) shall be used as test animals. 
Nasal swabs shall be collected from 
each dog on the day the first dose of 
vaccine is administered and individually 
tested on susceptible cell cultures for 
the presence of canine parainfluenza 
virus. Blood samples shall also be 
drawn and individual serum samples 
tested for neutralizing antibody. Dogs 
shall be considered susceptible if all 
swabs are negative for virus isolation 
and if all serums are negative for canine 
parainfluenza antibody at a 1:2 final 
dilution in a constant virus-varying 
serum neutralization test using 50 to 300 
TCIDm of canine parainfluenza virus. 

(2) A geometric mean titer of vaccine 
produced ot the highest passage from 
the Master Seed shall be established 
before the immunogenicity test is 
conducted. The 20 dogs used as 
vaccinates shall be administered a 
predetermined quantity of vaccine virus. 
Five replicate virus titrations shall be 
conducted on a sample of the vaccine 
virus dilution used to confirm the dosage 
administered. If two doses are used, five 
replicate confirming titrations shall be 
conducted on each dose. 


(3) Three to 4 weeks after the final 
dose of vaccine, all dogs shall be bled 
for serum antibodies and nasal swabs 
shall be collected for canine 
parainfluenza virus isolation. On the 
same day. ell vaccinates and Controls 
shall be challenged with canine 
parainfluenza virus furnished or 
approved by Veterinary Services. 

(4) The rectal temperature of each dog 
shall be taken and the presence of 
respiratory or other clinical signs of 
canine parainfluenza virus infection 
noted and recorded each day for 14 
consecutive days postchallengc. Nasal 
swabs shall be collected from each dog 
each day for at least 10 consecutive 
days postchallenge. Individual swabs 
shall be tested for virus isolation by 
culture in canine parainfluenza virus 
susceptible cells for at least 7 days. 
Results shall be evaluated according to 
the following criteria: 

(i) If five of five controls have not 
remained seronegative at a final serum 
dilution of 1:2 during the prechallenge 

riod, the test is inconclusive and may 
I repeated. 

(ii) If more than one vaccinate shows 
febrile response, respiratory or other 
clinical signs of canine parainfluenza 
virus infection; or, if less than 19 of 20 
vaccinates show serum neutralization 
titers of 1:4 or greater or, if there is not a 
significant reduction in virus isolation 
rate in vaccinates when compared with 
controls, the Master Seed is 
unsatisfactory. 

(5) The Master Seed shall be retested 
for immunogenicity in 3 years unless use 
of the lot previously tested is 
discontinued. Only five vaccinates and 
five controls need to be used in the 
retest: Provided, That five of five 
vaccinates and five of five controls shall 
meet the criteria prescribed in 
paragraph (b)(4) of this section. 

(6) An Outline of Production change 
shall be made before authority for use of 
a new lot of Master Seed shall be 
granted by Veterinary Services. 

(c) Test requirements for release. 

Each serial and subserial shall meet the 
applicable general requirements 
prescribed in $ 113.135 and the 
requirements in this paragraph. Any 
serial or subserial found unsatisfactory 
by a prescribed test shall not be 
released. 

(1) Virus titer requirements. Final 
container samples of completed product 
shall be tested for virus titer using the 
titration method used in paragraph (b)(2) 
of this section. To be eligible for release, 
each serial and each subserial shall 
have a virus titer sufficiently greater 
than the titer of vaccine virus used in 
the immunogenicity test prescribed in 
paragraph (b) of this section to assure 


that, when tested at any time within the 
expiration period, each serial and 
subserial shall have a virus titer at least 
10* T greater than that used in the 
immunogenicity test but not less than 
10 1 * TCIDio per dose. 

4 113.152 Parvovirus Vaccine (Canine). 

Parvovirus Vaccine recommended for 
use in dogs shall be prepared from virus¬ 
bearing cell culture fluids. Only Master 
Seed which has been established as 
pure, safe, and immunogenic shall be 
used for preparing seeds for vaccine 
production. All serials of vaccine shall 
be prepared from the first through the 
fifth passage from the Master Seed. 

(a) The Master Seed shall meet the 
applicable general requirements 
prescribed in f 113.135 and the 
requirements in this section. 

(b) The Master Seed shall be tested 
for reversion to virulence in dog9 using a 
method acceptable to Veterinary 
Services. If a significant increase in 
virulence is seen within five 
backpassages, the Master Seed is 
unsatisfactory. 

(c) Each lot of Master Seed shall be 
tested for immunogenicity. The selected 
virus dose shall be established as 
follows: 

(1) Twenty-five canine parvovirus 
susceptible dogs (20 vaccinates and 5 
controls) shall be used as test animals. 
Blood samples drawn from each dog 
shall be individually tested for 
neutralizing antibody against canine 
parvovirus to determine susceptibility. 
Dogs shall be considered susceptible if 
there is no neutralization at a 1:2 final 
serum dilution In a constant virus- 
varying serum neutralization test in cell 
culture using 50 to 300 TCID*o of canine 
parvovirus. 

(2) A geometric mean titer of the 
vaccine produced at the highest passage 
from the Master Seed shall be 
established before the immunogenicity 
test is conducted. The 20 dogs used as 
vaccinates shall be administered a 
predetermined quantity of vaccine virus 
by the method recommended on the 
label. To confirm the dosage 
calculations, five replicate virus 
titrations shall be conducted on a 
sample of the vaccine virus dilution 
used. If two doses are used, five 
replicate confirming titrations shall be 
conducted on each dose. 

(3) Fourteen days or more after the 
final dose of vaccine the vaccinates and 
the controls shall be challenged with 
virulent canine parvovirus furnished ur 
approved by Veterinary Services and 
the dogs observed each day for 14 day* 
Rectal temperature, blood lymphocyte 
count, and feces for viral detection shall 
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I :< taken from each dog each day for at 
I kart 10 days postchallenge and the 
I jiwncc or absence of clinical signs 
I noted and recorded each day. 

I (i) The immunogenicity of the Master 
I Seed shall be evaluated on the following 
I criteria of infection: temperature >103.4 
I f; lymphopenia of >50 percent of 
I prechallenge normal: clinical signs such 
I diarrhea, mucus in feces, or blood in 
I feces; and viral hemagglutinins at a level 
I of >164 in a 1:5 dilution of feces or a 
I test of equal sensitivity, if at least 60 
I percent of the controls do not show at 
least three of the four criteria of 
iofection during the observation period. 

| the test is inconclusive and may be 
repeated. 

(ii) If at least 19 of the 20 vaccinates 
do not survive the observation period 
without showing more than one criterion 
of infection described in subparagraph 
[c)(3)(i), of this section, the Master Seed 
is unsatisfactory. 

[4) The Master Seed shall be retested 
for unmunogenicity in 3 years unless use 
of the lot previously tested is 
discontinued. Five susceptible dugs (four 
vaccinates and one control) may be 
used in the retest Susceptibility shall be 
determined in the manner provided in 
paragraph (c)(1) of this section. 

(i) Each vaccinate shall be 
administered a predetermined quantity 
of vaccine virus as provided in 
paragraph (c)(2) of this section. 

(ii) Fourteen to 21 days after the last 
vaccination, a second serum sample 
shall be drawn from each dog and tested 
for neutralizing antibody to canine 
parvovirus in the same manner used to 
determine susceptibility. 

(in) If the control has not remained 
seronegative at 1:2. the test is 
inconclusive and may be repeated. 

(iv) If three of the four vaccinates in a 
valid test do not develop titers of at 
least 1:16 final serum dilution, and the 
remaining vaccinate does not develop a 
titer of at least 1:6, the Master Seed is 
unsatisfactory, except as provided in 
pur.igraph (c)(4)(v) of this section. 

(v) If the results of a valid SN test are 
unsatisfactory, the vaccinates and the 
control may be challenged as provided 

j in paragraph (c)(3) of this section. If at 
lenst three of the four criteria of 
infection are not shown in the control 
dog, the test Is inconclusive and may be 
repeated, except that if any of the 
vaccinates show more than one criterion 
of infection, the Master Seed is 
unsatisfactory. 

(5) An Outline of Production change 
»Hall be made before authority for use of 
u new lot of Master Seed shall be 
granted by Veterinary Services. 

(d) Test requirements for release. 
h*ch serial and subserial shall meet the 


applicable general requirements 
prescribed in 8 113.135 and the 
requirements in this paragraph. Any 
serial or subserial found unsatisfactory 
by a prescribed test shall not be 
released. 

(1) Virus titer requirements. Final 
container samples of completed product 
shall be tested for virus titer using the 
titration method used in paragraph (c)(2) 
of this section. To be eligible for release, 
each serial and each subserial shall 
have a virus titer sufficiently greater 
than the titer of vaccine used in the 
Immunogencity test in paragraph (c) of 
this section to assure that, when tested 
at any time within the expiration period, 
each serial and subserial shall have a 
virus titer of 10* 7 greater than that used 
in the immunogenicity test, but not less 
than 

§ 113.153 Pseudorabies Vaccine. 

Pseudorabies Vaccine shall be 
prepared from virus-bearing ceil culture 
fluids. Only Master Seed which has 
been established as pure. safe, and 
immunogenic shall be used for preparing 
seeds for vaccine production. All serials 
of vaccine shall be prepared from the 
first through the fifth passage from the 
Master Seed. 

(a) The Master Seed shall meet the 
applicable general requirements 
prescribed in 8 113.135 and the 
requirements in this section. 

(b) Each lot of Master Seed shall be 
tested for immunogenicity. The selected 
virus dose shall be established as 
follows: 

(1) Twenty-five pseudorabies 
susceptible pigs (20 vaccinates and 5 
controls) of the youngest age for which 
the vaccine is recommended, shall be 
used as test animals. Blood samples 
shall be taken from each pig and the 
serums inactivated and individually 
tested for neutralizing antibody against 
pseudorabies virus. Pigs shall be 
considered susceptible if there is no 
neutralization at a 1:2 final serum 
dilution in a constant virus-varying 
serum neutralization test using 50 to 300 
TCIDm pseudorabies virus. 

(2) A geometric mean titer of the 
vaccine produced at the highest passage 
from the Master Seed shall be 
established before the fimmunogenicty 
test is conducted. The 20 pigs used as 
vaccinates shall be administered a 
predetermined quantity of vaccine virus 
by the method recommended on the 
label. To confirm the dosage 
administered, five replicate virus 
titrations shall be conducted on a 
sample of the vaccine virus dilution 
used. 

(3) Fourteen to 28 days 
postvaccination. the vaccinates and 


controls shall be challenged with 
virulent pseudorabies virus furnished or 
approved by Veterinary Services and 
observed each day for 14 days. 

(1) If at least four of the five controls 
do not develop severe central nervous 
system signs or die, the test is 
inconclusive and may be repeated. 

(ii) If at least 19 of the 20 vaccinates in 
a valid test do not remain free of signs 
of pseudorabies, the Master Seed is 
unsatisfactory. 

(4) The Master Seed shall be retested 
for immunogenicity in 3 years unless use 
of the lot is discontinued. Only five 
vaccinates and five controls need to be 
used In the retest. Susceptibility and age 
requirements shall be as provided in 
paragraph (b)(1) of this section. 

(ii) Fourteen to 28 days 
postvaccination. a blood sample shall be 
taken from each pig and the serum 
inactivated and tested for neutralizing 
antibody to pseudorabies virus by the 
same method used to determine 
susceptibility. 

(iii) If the five controls have not 
remained seronegative at 1:2, the test is 
inconclusive and may be repeated. 

(iv) If at least four of the five 
vaccinates in a valid test have not 
developed titers of 1:8 final serum 
dilution or greater and the remaining 
vaccinate a titer of 1:4 or greater, the 
Master Seed is unsatisfactory, except as 
provided in paragraph (b)(4)(v). 

(v) If the results of a valid 
neutralization test are unsatisfactory, 
the vaccinates and controls may be 
challenged as provided in paragraph 
(b)(3) of this section. If at least four of 
five controls do not develop severe 
central nervous system signs or die. the 
test is inconclusive and may be 
repeated. If all five of the vaccinates in a 
valid test do not remain free of signs of 
pseudorabies, the Master Seed is 
unsatisfactory. 

(5) An Outline of Production change 
shall be made before authority for use of 
a new lot of Master Seed shall be 
granted by Veterinary Services. 

(c) Test requirements for release . 

Each serial and subserial shall meet the 
applicable general requirements 
prescribed in 8 113.135 and the 
requirements in this paragraph. 

(2) Virus titer requirements. Final 
container samples of completed product 
shall be titrated by the me thod used in 
paragraph (b)(2) of this section. To be 
eligible for release, each serial and 
subserial shall have a virus titer 
sufficiently greater than the titer of the 
vaccine used in the immunogenicity test 
prescribed in paragraph (b) of this 
section to assure that, when tested at 
any time within the expiration period. 
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each serial and subserial shall have a 
virus tiler at least 10. 4 ’ greater than that 
used in the immunogenicity test, but not 
less than 10**TCID» per dose. 

• • • • • 

§ 113.167 Tenosynovitis Vaccine. 

Tenosynovitis Vaccine shall be 
prepared from virus-bearing cell culture 
fluids or embryonated chicken eggs. 

Only Master Seed which has been 
established as pure, safe, and 
Immunogenic shall be used for preparing 
seeds for vaccine production. All serials 
of vaccine shall be prepared from the 
first through the fifth passage from the 
Master Seed. 

(a) The Master Seed shall meet the 
applicable general requirements 
prescribed in 8 113.135. except (a)(3)(ii) 
and (c), and the special requirements in 
this section. 

(b) Each lot of Master Seed shall be 
tested for: 

(1) Pathogens by the chicken 
inoculation test prescribed in § 113.36. 

(2) Lymphoid leukosis virus 
contamination as follows: 

(i) Each of at least 10 3-week-old or 
older lymphoid leukosis free chickens 
from the same source and hatch shall be 
injected intra-muscularly with an 
amount of Master Seed equal to 100 
label doses of vaccine. At least 15 
chickens of the same source and hatch 
shall be used as controls; 5 or more shall 
be unvaccinated and serve as negative 
controls: 5 or more shall be injected with 
subgroup A lymphoid leukosis virus; and 
5 or more with subgroup B lymphoid 
leukosis virus. Each group of control 
chickens shall be held Isolated from 
each other and from the vaccinates. 

(ii) Twenty-one to 26 days 

post inoculation, blood samples shall be 
taken from each chicken and the serum 
separated using a technique conducive 
to virus preservation. These serums 
shall be used as inocula in the 
complement fixation for avian lymphoid 
leukosis (COFAL) test prescribed in 
8 113.31. 

(iii) Serums from the vaccinates shall 
be tested separately, but serums within 
each control group may be pooled. A 
valid test shall have positive COFAL 
reactions from each virus inoculated 
group and negative reactions from the 
uninoculated controls. If any of the 
chickens injected with the Master Seed 
have positive COFAL test reactions in a 
valid test, the Master Seed is 
unsatisfactory. 

(3) Identity using the following agar 
gel immunodiffusion test. The undiluted 
Master Seed may be U9ed os test antigen 
or the Master Seed may be inoculated 
onto the chorio-.allantoic membrane 
(CAM) of fully susceptible chicken 


embryos and the infected CAMs ground 
and used as antigen. A known 
tenosynovitis antiserum and a known 
tenosynovitis antigen shall be used in 
the test. A precipitin line shall form 
between the test antigen and the known 
antiserum in the center well which 
shows identity with the line formed 
between the antiserum and the known 
antigen, or the Master Seed is 
unsatisfactory. 

(4) Safety using the following chicken 
test: 

(i) For vaccines intended for use in 
chickens less than 14 days of age. 

Master Seed equal to 10 label doses 
shall be administered subcutaneously to 
each of 25 1-day-old tenosynovitis 
susceptible chickens. 

(ii) For vaccines intended for use only 
in chickens 14 days of age or older. 
Master Seed equal to 10 label doses 
shall be administered subcutaneously to 
each of 25 4-week-old or older 
tenosynovitis susceptible chickens. 

(iii) The vaccinates shall be observed 
each day for 21 days. If unfavorable 
reactions occur which are attributable to 
the vaccine, the Master Seed is 
unsatisfactory. If unfavorable reactions 
occur which are not attributable to the 
vaccine, the test is inconclusive and 
may be repeated. 

(c) Each lot of Master Seed shall be 
tested for immunogenicity. The selected 
virus dose shall be established as 
follows: 

(1) Tenosynovitis susceptible 
chickens, of the same age and from the 
same source shall be used as test birds. 
Vaccines intended for use in very young 
chickens shall be administered to 
chickens of the youngest age for which 
the vaccine is recommended. Vaccines 
intended for use in older chickens shall 
be administered to 4-week-old or older 
chickens. Twenty or more vaccinates 
shall be used for each method of 
administration recommended on the 
labeL Ten or more chickens shall be 
held as unvaccinated controls. 

(2) A geometric mean titer of the 
vaccine produced at the highest passage 
from the Master Seed shall be 
established using a method acceptable 
to Veterinary Services before the 
immunogenicity test Is conducted. A 
predetermined quantity of vaccine virus 
shall be administered to each vaccinate. 
Five replicate virus titrations shall be 
conducted on an aliquot of the vaccine 
virus to confirm the dose. 

(3) Twenty-one to 26 days 
postvaccination, each vaccinate and 
control shall be challenged by injecting 
virulent virus furnished or approved by 
Veterinary Services into one foot pad. 
The vaccinates and controls shall be 
observed each day for 14 days. If at 


least 90 percent of the controls do not 
develop swelling and discoloration in 
the phalangeal joint area of the injected 
foot pad typical of infection with 
tenosynovitis virus, the test is 
inconclusive and may be repeated If at 
least 19 of 20, 27 of 30, or 36 of 40 
vaccinates do not remain free from 
these signs, disregarding transient 
swelling which subsides within 5 days 
postchallenge, the Master Seed is 
unsatisfactory. 

(4) The Master Seed shall be retested 
for immunogenicity in 3 years unless use 
of the lot is discontinued. Only one 
method of administration recommended 
on the label need be used in the retest. 
The vaccinates and controls shall meet 
the criteria prescribed in paragraph 
(c)(3) of this section. 

(5) An Outline of Production change 
shall be made before authority for use of 
a new lot of Master Seed shall be 
granted by Veterinary Services. 

(d) Test requirements for release 
Each serial and subserial shall meet the 
applicable general requirements 
prescribed in 8 113.135, except (c), and 
the requirements in this paragraph. 

(1) Purity . Final container samples of 
completed product from each serial shall 
be tested for pathogens by the chicken 
inoculation test prescribed in 8 113.30. 

(2) Safety. 

(i) Final container samples of 
completed product from each serial shall 
be safety tested as follows: 

(A) For vaccines intended for use in 
very young chickens, each of 25 1-day- 
old tenosynovitis susceptible chickens 
shall be vaccinated with the equivalent 
of 10 doses by one method 
recommended on the label. 

(B) For vaccines intended for use tn 
older chickens, each of 25 4-week-o)d or 
older tenosynovitis susceptible chickeni 
shall be vaccinated with the equivalent 
of 10 doses by one method 
recommended on the label. 

(ii) The vaccinates shall be observed 
each day for 21 days. If unfavorable 
reactions occur which are attributable to 
the product, the serial is unsatisfactory' 
If unfavorable reactions occur in more 
than two vaccinates which are not 
attributable to the product, the test is 
inconclusive and may be repeated. If the 
test is not repeated, the serial is 
unsatisfactory. 

(3) Virus titer requirements. Final 
container samples of completed product 
shall be titrated by the method u 9 ed in 
paragraph (c)(2) of this section. To be 
eligible for release, each serial and 
subserial shall have a virus titer 
sufficiently greater than the titer of the 
vaccine virus used in the 
immunogenicity test prescribed in 
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[paragraph (c) of this section to assure 
[that, when tested at any time within the 
[expiration period, each serial and 
Iwbserial shall have a virus titer 10 
[greater than that used in the 
immunogenicity test but not less than 
[log 10 10 titration units (PFU or ID*>) per 
dose. 

(4) Identity. Bulk or final container 
samples of completed product from each 
serial shall be tested for identity as 
prescribed in paragraph (b)(3) of this 
section and shall meet the criteria stated 
[(herein. 

|37 St<i1 832-633 (21 U.S.C. 151-158)) 

* Done at Washington, D.G, this 28th day of 
December 1984. 

KJt Hook, 

Acting Ih'puty Administrator. Veterinary 

Sen ices. 

im »oc 85-311 Filed 1-3-85; 8:45 am] 
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9CFR Part 113 

IDocket No. 84-1051 

Viruses, Serums, Toxins, and 
Analogous Products; Revision of 
Standard Requirements for the 
Detection of Extraneous Agents in 
Vaccines Prepared Using Cells and 
Ingredients of Animal Origin; 

Relaxation of Testing Requirements 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Final rule. 

summary: These revisions amend the 
Standard Requirements for the detection 
of extraneous agents in vaccines 
prepared using Master Seeds, cells, and 
ingredients of animal origin. Such 
vaccines consist mostly of virus 
vaccines. The amendments will relax 
the test requirements for lumorigenicity 
And oncogenicity in cells used in making 
vaccines. Test procedures for detecting 
extraneous agents are currently codified 
in the general requirements for cells and 
ingredients. By adding new sections, 9 
CFR 113.48 and 113.47, specific test 
procedures will be standardized and 
incorporated by reference in the 
ingredient requirement standards for 
hve vaccines. This will simplify and 
streamline future testing of vaccines 
prior to release. 

effective date: These amendments will 
become effective January 4,1985. 

F0R further information contact: 

^ Peter L. Joseph. VS. APHIS, USDA. 
Room 838. Federal Building. 6505 
Bdcrest Road. Hvattsville. MD 20782. 

301-436-7760. 


SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 

The information collection 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget under 
the provisions of the Paperwork 
Reduction Act of 1980 and have been 
assigned OMB control number 0579- 
0013. 

Executive Order 12291 

These actions have been reviewed 
under USDA procedures established in 
Secretary's Memorandum No. 1512-1 to 
implement Executive Order 12291 and 
have been classified as "Nonmajor 
Rule." 

The rules will not have a significant 
effect on the economy and will not 
result in a major increase in costs or 
prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions: or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises, in domestic or export 
markets. 

In addition, this final rule represents 
the culmination of a cyclical review of 9 
CFR 113.50-55. This review is required 
by Executive Order 12291. As outlined 
elsewhere in these Supplementary 
Information paragraphs, the changes in 
the regulation resulting from the review 
were proposed in November of 1982 (47 
FR 5388)). The Comment period was 
reopened in June of 1984 (49 FR 23862). 
This final rule will be reviewed again 
within 5 years as part of the ongoing 
review process. 

Certification Under the Regulatory' 
Flexibility Act 

Mr. Bert W. Hawkins, Administrator 
of the Animal and Plant Health 
Inspection Service (Agency), has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. A 
small entity is defined as a business 
which is independently owned and 
operated and is not dominant in the field 
of veterinary biologies manufacturing. 
Background 

Current procedures for testing Master 
Seeds, cells, and ingredients of animal 
origin used in the preparation of 
vaccines are repeated in several parts of 
the Standard Requirements. Such 
Master Seeds, cells, and ingredients of 
animal origin are used almost 
exclusively in the production of virus 
vaccines. Many of these testing 
procedures have been used for a number 
of years and no longer reflect the state- 


of-the-art in laboratory’ testing. Since 
these methods were codified in Ihe 
Standard Requirements, new procedures 
have evolved which are more sensitive 
and specific for detecting extraneous 
agents. Newer materials and techniques 
have been developed for identifying 
viruses used in the production of 
biological products. Experience in 
production of virus vaccines has 
clarified and increased our knowledge 
of test methods and types of cells to be 
used when testing cell lines for purity. 

On November 30.1982. APHIS 
published in the Federal Register (47 FR 
53884) a rulemaking notice to revise the 
Standard Requirements for the detection 
of extraneous agents in vaccines 
prepared using cells and ingredients of 
animal origin. The purpose of the 
proposed rulemaking was to amend and 
update the requirements for the 
detection of extraneous agents in Muster 
Seeds, cells, and ingredients of animal 
origin used in the preparation of 
biological products. The notice proposed 
to relax the test requirements for 
lumorigenicity and oncogenicity in 9 
CFR 113.52 for cell lines used in making 
vaccines. Some procedures for testing 
cells and ingredients of animal origin 
used in the preparation of vaccines are 
repeated in several parts of the 
Standard Requirements. The notice 
proposed to eliminate the repetition by 
codifying test procedures In 4wo new 
Standard Requirements and incorporate, 
by reference, these procedures in 
applicable general requirements. 

The public comment period for the 
proposed standards was scheduled to 
end on January 31,1983. From comments 
received, it was evident that the changes 
as proposed were not sufficiently clear 
as written and could in fact increase the 
testing requirements contrary to the 
intent. 

Due to the number of comments 
received, including requests to extend 
the comment period, the Agency decided 
to republish the proposed rulemaking 
incorporating acceptable changes. This 
allowed for an additional 60-day 
comment period. Comments received 
during the second 60-day comment 
period have been considered. 

Comments Received 

The Agency received 11 comments 
from licensed manufacturers and 1 
government agency. All those 
responding supported adoption of the 
proposed rulemaking. 

Two firms accepted the proposal as 
written. The other respondents favored 
the proposal but suggested changes or 
inclusion of additional requirements 
which ore discussed below. 
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1. Two c omm ents recommended 
changing 9 CFR 113.48 (a) and (b) and 
113.47(a) to permit a range of 4-7 days 
from the last subculture rather than 7 
days from the last subculture. The 
Agency agrees that some viruses 
replicate better in nonconfluent cell 
culture and thus require a shorter 
culture period. Therefore. 9 CFR 
113.47(a) is amended to provide for a 
shorter culture period for parvoviruses. 
Most other viruses detected by 9 CFR 
113.46 (a) and (b) require at least 7 days 
for odequate replication. The flexibility 
for extending beyond 7 days is written 
into the regulation. 

2. One comment suggested that a 
range of 100-500 FAIDs* of the positive 
control virus is needed in 9 CFR 
113.47(a)(l)(i) for some viruses to be 
tested. The proposal provided for 
"approximately 100 FAIDw" The 
Department agrees that the regulations 
should be more flexible and therefore 
changes it to read "approximately 100- 
?00 PAID*," and thus provides for this 
flexibility. 

3. One comment suggested a change in 
9 CFR 113.47(a) to require three 
monolayers. The firm believes that 12 
monolayers are excessive and not 
necessary. In making this change, the 
minimum area of cells that will be 
observed in the test will remain 
unchanged at 8 citi* It has been 
determined that this change does not 
significantly afreet the performance of 
the test. Therefore, the Agency agrees 
and has changed 9 CFR 113.47(a)(1) (i). 
(ii). and (iii) accordingly. 

4. Another comment suggested 
deleting test requirements for bovine 
virus diarrhea virus in canine cells. It is 
known that this virus can replicate in 
canine cells and. therefore, could be a 
contaminant. Therefore, the Agency 
disagrees with the comment. 

5. Two comments recommended that 
some viruses are more readily detected 
by techniques other than the direct 
fluorescent antibody technique. The 
Agency is in partial agreement The 
requirement to test for canine 

corona virus has, therefore, been deleted 
from 9 CFR 113.47(b). This virus can be 
readily detected by tests provided in 9 
CFR 113.48, 

6. Other comments recommended 
reinstating the requirement for all Arms 
to test for rabies virus. Based on 
comments received on the original 
proposed rulemaking. 47 FR 53884. the 
Agency had proposed an exemption for 
those firms which do not manufacture a 
rabies virus vaccine. The Agency now 
agrees that due to the public health 
significance of this virus, all cells used 
in the production of veterinary biologies 
should be tested. In order to reduce the 


risk to personnel of those firms which do 
not manufacture a rabies virus vaccine. 

9 CFR 113.47(b)(6) will read "Firms that 
do not have rabies virus on premises 
either for research or production 
purposes are exempt from having to 
produce positive rabies virus control 
monolayers. Fixed positive rabies virus 
control monolayers will be provided by 
the National Veterinary Services 
Laboratories." 

7. One comment suggested deleting 
paragraph (b)(5) of 9 CFR 113.47. The 
comment implies that if canine cells are 
tested for rcovirus. it is unnecessary to 
test Vero cells. This is a valid 
interpretation of the regulation and a 
change has been made for clarity. 
However, all primary cells, cell lines, 
and Master Seed viruses must be tested 
for reovirus. If the applicable regulation 
does not require testing in cells of 
canine origin, then Vero is the cell of 
choice for testing for reovirus. Therefore, 
the requirement for testing for reovirus 
in Vero cells cannot be deleted. 

8. Several firms objected to the 
requirement in 9 CFR 113.52(0 to test 

. . each subculture used to produce 
product. • The Agency agrees that it 
was not the intent to subject each 
subculture of the cell line to the same 
tests required for the Muster Cell Stock. 
Therefore, this has been deleted from 0 
CFR 113.52(0' The option to test final 
container samples was inadvertently 
omitted in paragraph (d) of 9 CFR 113.52 
in the proposal. The option has been 
properly reinstated in this paragraph in 
the final rule. The Agency also agrees 
that the maintenance period for cell 
cultures should be reduced from 28 days 
to 21 days in 9 CFR 113.52 (e)(1). (e)(3) 
and (4). and (0* Appropriate changes 
have been made. This is adequate time 
for the growth of an extraneous virus 
adapted to a cell line. Also, in this 
section a recommendation was made to 
add paragraph (f)(1)(v) to require testing 
a cell line of porcine origin If not 
specified in other requirements. The 
suggestion was made because of the 
widespread use of trypsin in cell 
cultures. Although trypsin may contain a 
contaminant virus(es); i.e., porcine 
parvovirus, the possibility of replication 
and the virus adapting in a nonporcine 
cell line is remote. The requirements to 
test ceil lines in 9 CFR 113.52 are 
minimum requirements. This does not 
preclude the firm conducting additional 
tests to ensure the purity of a cell line 
used in vaccine production. Another 
comment suggested that the regulations 
should require that sera used in 
maintenance media be screened for 
antibodies. This is considered to be 
good laboratory practice used by all 
firms working with cell cultures. The 


Agency believes that it would be too I 
restrictive to regulate the method its I 
frequency, or for which agents a batch I 
of sera should be tested for antibodies! 

0. Concerning 9 CFR 113.53. one I 
comment asked for assurance tha’ da J 
generated by the manufacturer of an | 
ingredient of animal origin is accepubil 
in lieu of firm testing. The opening I 
paragraph states in part . . tested ail 
prescribed in this section by the lir^nJ 
or a laboratory acceptable to VS.' I 
Therefore, test data generated by a I 
manufacturer of an ingredient of aniaufl 
origin is acceptable. The firm is I 
responsible for maintaining a reo rdu! I 
the results of tests conducted by the 
manufacturer of the ingredients. One 
comment suggested changing the 
incubation period in 9 CFR 113.53(c)(3; I 
from 28 days to 21 days. The Agency 
does not object and the appropriate | 
change has been made. One comment | 
suggested increasing the maintenance 
period in 9 CFR 113.53(d)(2) from 14 to 
21 days while another suggested a range I 
of 14 to 21 days. This test is for the 
detection of porcine parvovirus in 
trypsin. The Agency believes that 14 
days is sufficient to detect this agent 
Firms are encouraged to do more 
stringent testing when indicated- The 
regulation as written provides for 
flexibility in maintenance period hndfor 
subculturing more than once at deemed 
necessary. A range of 14 to 21 days 
written into the regulation would be 
restrictive. In paragraph (c)(2) of this 
section, a change has been made to read 
in part . . 3.75 ml or 15 percent 
This was done for clarification. Also, in 
paragraph (d)(1) "phosphate buffer 
saline" has been changed to "suitable 
diluent" to remove an unnecessary 
restriction. 

10. Concerning 9 CFR 113.55. one 
comment suggested that the opening 
paragraph as written may be in conflict 
with other sections of the Standard 
Requirements. The wording has been 
changed in the initial paragraph for 
clarification to allow for different teati 
when specified in a filed Outline of 
Production or m other Standard 
Requirements. One comment suggested 
adding requirements for testing with 
additional cell lines. As previously 
indicated, these amendments are 
intended to provide minimum testing 
requirements for extraneous agent* and 
do not preclude the firm conducting 
other tests it deems appropriate to 
ensure purity. 

The Agency has carefully reviewed all 
comments received and made 
appropriate changes consistent with th* 
Intent of the regulations. After due 
consideration of all relevant matters. 
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■deluding the proposal set forth in the 
■above notice and under authority in the 
I Virus Serum-Toxin Act of March 4.1913 
1(11 U S.C. 151-158). the amendment of 
Ipirl 113. Subchapter E, Chapter 1. Title 9 
Icf the Code of Federal Regulations, as 
■published in the above notice, is hereby 
I adopted as follows: 

I list of Subjects in 9 CFR Part 113 

I Animal biologies. 

PART 113—STANDARD 
REQUIREMENTS 

1 Sections 113.48 and 113.47 are 
added as follows: 

) 113.46 Detection of cylopathogcnic 
and/or hem adsorbing agents. 

The tests for detection of 
cylopathogenlc and/or hemadsorbing 
igents provided in this section shall be 
conducted when prescribed in an 
! applicable Standard Requirement or in 
' the filed Outline of Production for a 
product. 

(a) Test forcytopathogenic agents. 

One or more monolayers that are at 
least ft cm* and at least 7 days from the 
last subculture shall be tested as 
provided in this paragraph. 

(1) Stain each monolayer with a 
suitable cytological stain. 

(2) Examine the entire area of each 
stained monolayer for evidence of 
tnclusion bodies, abnormal number of 
giant cells, or other cytopathology 
indicative of cell abnormalities 
■ttributable to an extraneous agent. 

(b) Test for hemadsorbing agents. One 
or more monolayers that are at least 8 
cm 5 and at least 7 days from the lost 
subculture shall be tested as provided in 
this paragraph. 

|1) Wash the monolayer with several 
changes of phosphate buffered saline. 

(2) Add an adequate volume of a 0.2 
percent red blood ceil suspension to 
uniformly cover the surface of the 
monolayer. Suspensions of washed 
gu.nea pig. human type "O.” and 
chicken red blood cells shall be used. 
These suspensions may be mixed prior 
jo adding to the monolayer or they may 
be used separately on separate 
monolayers. 

(3) Incubate the monolayer at 4 *C for 
30 minutes, wash with phosphate 
buffered saline, and examine for 
hemadsorption. 

H) If no hemadsorption is apparent, 
fi'peat step (b)(2) of this section and 
incubate the monolayers at 20-25 ' C for 
>n minutes, wash with phosphate 
buffered saline, and examine again for 
hemadsorption. If desired, separate 
monolayers may be used for each 
incubation temperature. 


(c) If specific cytopathology or 
hemadsorption attributable to an 
extraneous agent is found, the material 
under test is unsatisfactory and shall not 
be used to prepare biological products. 

If an extraneous agent is suspected 
because of cytopathology or 
hemadsorption and cannot be 
eliminated as a possibility by additional 
testing, the material under test is 
unsatisfactory. 

113.47 Detection of extraneous agents by 
the fluorescent antibody technique. 

The test for detection of extraneous 
agents by the fluorescent antibody 
technique provided in this section shall 
be conducted w'hen prescribed in an 
applicable Standards Requirement or in 
a filed Outline of Production for a 
product. 

(a) Monolayers, at least 7 days after 
subculturing, shall be processed and 
stained with the appropriate antiviral 
fluorescein-conjugated antibody as 
specified in paragraph (b) of this 
section, except that for the detection of 
parvovirus, the monolayers may be 
stained as early as 4 days. 

(1) Three groups of one or more 
monolayers shall be required for each 
specific virus prescribed in paragraph 

(b) of this section. 

(1) At the time of the last subculturing, 
one group of test monolayers shall be 
inoculated with approximately 100-300 
FA1 Dm> of the specific virus as positive 
controls. 

(ii) One group of monolayers shall be 
the "material under test.” 

(iii) One group of monolayers of the 
same type of cell as the test monolayer 
shall be prepared separately with cells 
that have been tested as prescribed in 
S§ 113.51 or 113.52 (whichever is 
applicable) as negative controls. 

(2) Each group of monolayers shall 
have a total area of at least 6 cm*. 

(3) Positive control monolayers may 
be fixed before 7 days if fluorescence is 
enhanced by so doing. Monolayers that 
are so treated shall be stained at the 
same time as the material under test. 

(b) The antiviral fluorescein- 
conjugated antibody to be used shall 
depend on the type of cells required for 
testing for extraneous agents as 
specified in an applicable Standard 
Requirement or in a filed Outline of 
Production. Specific antiviral 
fluorescein-conjugated antibody shall be 
applied to each type of cell specified for 
the test in accordance with the following 
list. Additional antiviral fluorescein- 
conjugated antibody may be specified 
for use by the Deputy Administrator. 
Specific anti-viral fluorescein- 
conjugated antibody to be applied to 
cell types not listed shall be as specified 


by the Deputy Administrator. When a 
specific antiviral fluorescein-conjugated 
antibody is listed for application to more 
than one type of cell, it need only be 
applied to the most susceptible cell type 
used in propagation of the potential 
extraneous agent(s). 

(1) Canine cells shall be tested for 

(1) Canine distemper virus; 

(ii) Canine parvovirus; 

(iii) Reovirus: 

(iv) Rabies virus; and 

(v) Bovine virus diarrhea virus. 

(2) Feline cells shall be tested for 

(i) Feline panleukopenia virus: 

(ii) Rabies virus: 

(iii) Bovine virus diarrhea vims; and 

(iv) Coronavirus. 

(3) Bovine cells shall be tested for 

(i) Bovine virus diarrhea vims: 

(ii) Bovine parvovirus; 

(iii) Bovine adenoviruses; and 

(iv) Rabies vims. 

(4) Porcine cells shall be tested for 

(i) Transmissible gastroenteritis vims: 

(ii) Porcine adenovirus; 

(iii) Porcine parvovirus: 

(iv) Bovine virus diarrhea virus; and 

(v) Rabies vims. 

(5) Vcro cells: 

(i) Reovirus (if not tested for in canine 
cells). 

(6) Firms that do not have rabies vims 
on premises either for research or 
production purposes are exempt from 
having to produce positive rabies vims 
control monolayers. Fixed positive 
rabies vims control monolayers will be 
provided by the National Veterinary 
Services Laboratories. 

(c) After staining, each group of 
monolayers shall be examined for the 
presence of specific fluorescence 
attributable to the presence of 
extraneous agents. 

(1) If the material under test shows 
any evidence of specific viral 
fluorescence, it is unsatisfactory; 
Provided, That, if specific fluorescence 
attributable to vims being tested for is 
absent in the positive control 
monolayers, the test is inconclusive and 
may be repeated. 

(2) If the fluorescence of the 
monolayers inoculated with the specific 
vims as positive controls is equivocal, 
or if the negative monolayers show 
equivocal fluorescence indicating 
possible viral contamination, or both, 
the test shall be declared inconclusive, 
and may be repeated; Provided, That, if 
the test is not repeated, the material 
under test shall be regarded as 
unsatisfactory. 

3. Sections 113.51,113.52.113.53, and 
113.55 are revised to read as follows: 
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§ 113.51 Requirements for primary celts 
used for productk»n of biologies. 

Primary cells used to prepare 
biological products shall be derived 
from normal tissue of healthy animals. 
When prescribed in an applicable 
Standard Requirement or in the filed 
Outline of Production, each batch of 
primary cells used to prepare a 
biological product shall be tested as 
prescribed in this section. A botch of 
primary cells found unsatisfactory by 
any prescribed test shall not be used. A 
serial of biological product shall not be 
released if produced From primary cells 
that are found unsatisfactory by any 
prescribed test. 

(a) Final container samples of 
completed product or samples of the 
final pool of harvested material or 
samples of each subculture of cells used 
to prepare the biological product shall 
be shown free of mycoplasma as 
prescribed in 5 113.2a The sample for 
testing shall consist of at least 75 cm* of 
actively growing cells or the equivalent 
in harvest fluids; Provided, That all 
sources of cells in the batch of primary 
cells are represented. 

(b) Final container samples of 
completed product or samples of the 
final pool of harvested material or 
samples of each subculture of cells used 
to prepare the biological product shall 
be shown free of bacteria and fungi as 
prescribed in $ 113.28 or 5 113.27 
(whichever is applicable]. 

(c) A monolayer at least 75 cm* from 
each batch of primary cells or each 
subculture of primary cells used to 
prepare a biological product shall be 
shown free of extraneous agents as 
prescribed in this paragraph. 

(1) The test monolayer shall be 
maintained using the medium (with 
additives) and under conditions similar 
to those used to prepare biological 
products. 

(>) Monolayers of avian origin shall be 
maintained for at least 14 days and shall 
be subcultured at least once during the 
maintenance period. AH but the la 9 t 
subculture shaU result in a new 
monolayer of at least 75 cm*. The last 
subculture shall meet the minimum area 
requirement specified in 55 113.46 and 
113.47. 

(ii) Monolayers not of avian origin 
shall be maintained for at least 28 days 
and shall be subcultured at least twice 
during the maintenance period. All but 
the last subculture shall result in a new 
monolayer of at least 75 cm*. The last 
subculture shall meet the minimum area 
requirement specified in 55 113.46 and 
113.47. 

(2) Monolayers shall be examined 
regularly throughout the required 
maintenance period for evidence of the 


presence of cytopathogenic agents. If 
evidence of a cytopathogenic agent is 
found, the batch of primary cells is 
unsati factory. 

(3) At the conclusion of the required 
maintenance period, monolayers shall 
be tested for 

(1) Cytopathogenic and/or 
hemadisorbing agents as prescribed in 
5 113.46; 

(ii) Extraneous agents by the 
fluorescent antibody technique as 
prescribed in 5 113.47. 

$ 113.52 Requirements for cells lines used 
for production of biologies. 

When prescribed in an applicable 
Standard Requirement or in a filed 
Outline of Production each cell line used 
to prepare a biological product shall be 
tested os prescribed in this section. A 
ceil line found unsatisfactory by any 
prescribed test shall not be used. A 
serial of biological product shall not be 
released if produced from a cell line that 
is found unsatisfactory by any 
prescribed test 

(a) GeneraI requirements. (1) A 
complete record of the cell line shall be 
kept, such os. but not limited to. the 
source, passage history, and medium 
uBed for propagation. 

(2) A Master Ceil Stock (MCS) shall 
be established at a specified passage 
level for each cell line. The passage 
level and identity of the MCS and the 
highest passage level (MCS 4- n) 
intended for use in the preparation of a 
biological product shall be specified in 
the Outline of Production for the 
product. 

(3) Sufficient IX) ml or larger aliquots 
of MCS and MCS + n shall be prepared, 
kept in a frozen state, and made 
available to Veterinary Services (VS) 
upon request for performing the tests 
prescribed in this section. 

(4) Each lot of ceHs ahall be monitored 
for the characteristics determined to be 
normal for the cell line, such as. but not 
limited to, microscopic appearance, 
growth rate, acid production, or other 
observable features. 

(b) The MCS shall be shown to be of 
the same species of origin as that 
reported in paragraph (a)(1) of this 
section by the following method: 

(1) At least four monolayers with a 
total area of at least 6 cm 1 shall be 
grown to at least 80 percent confluency. 

(2) The monolayers shall be removed 
from their media, processed, stained, 
and examined. 

(i) At least four monolayers shall be 
stained with an antispecies fluorescein* 
conjugated antibody unrelated to the 
species of origin of the MCS. 

(ii) At least two monolayers shall be 
stained with an antispecies fluorescein* 


conjugated antibody specific to the 
species of origin of the MCS. 

(iii) All monolayers shall be examined 
for evidence of specific fluorescent :c 

(3) If specific fluorescence is not found 
in the monolayers stained with the 
conjugate specific to the species of 
origin of the MCS, the cell line is 
unsatisfactory and shall not be used for 
vaccine production. 

(4) If nonspecific fluorescence is found 
in the monolayers stained with 
conjugate from an unrelated species of 
origin or other results make the test 
results equivocal, the procedure shall be 
repeated until either specific 
fluorescence is found only in the 
monolayers stained with conjugate 
specific to the species of origin of the 
MCS and not in the control monolayers 
or specific fluorescence cannot be 
identified and the MCS is declared 
unsatisfactory. 

(5) Alternate tests to determine the 
species of origin of the MCS may be 
used if approved by VS. 

(c) The MCS and either each 
subculture of cells used to prepare a 
biological product or the final pool of 
harvested material (with or without the 
stabilizer) or final container samples of 
completed product for each serial of 
such product shall be shown to be free 
of mycoplasma as prescribed in 5 113.2& 
The sample for testing shall consist of at 
least 75 cm 2 of actively growing cells or 
the equivalent in harvest fluids. The 
ceils shall represent all sources of cells 
in the batch. 

(d) The MCS and either each 
subculture used to prepare a biological 
product or the final pool of harvested 
material for each serial of such product 
or final container samples of completed 
product for each serial of such product 
shall be tested for bacteria and fungi as 
prescribed in 5 113.26 or 5 113.27 
(whichever is applicable). If bacteria or 
fungi are found in the MCS. the MCS 
shall not be used. If bacteria or fungi are 
found in a subculture, the subculture 
shall not be used. 

(e) A monolayer at least 75 cm* from 
each MCS shall be shown free of 
extraneous agents as prescribed in this 
paragraph. 

(1) The test monolayer shall be 
maintained for at least 21 days usin# the 
medium (with additives) intended for 
growth and maintenance and under 
conditions similar to those used to 
prepare biological products. 

(2) Cells shall be subcultured at least 
two times during the maintenance 
period. All but the last subculture shall 
result in at least one new monolayer of 
at least 75 cm 2 . The last subculture shall 
meet the minimum area requirement 
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r _;ified in 95 113.48 and 113.47 and 
Lftgrapb (f) of this section. 

[(3) Monolayers shall be examined 
Uilarly throughout the 21-day 
{iintenancc period for evidence of the 
rtsence of cytopathogenic agents. If 
kience of a cytopathogenic agent is 
nd. the MCS is unsatisfactory. 

| (4) At the conclusion of the 21-day 
jilntenance period, monolayers snail 
p tested for 

| (1) Cytopathogenic and/or 
^adsorbing agents as prescribed in 

1 113.48; and 

(ii) Extraneous agents by the 
Eoortscent antibody technique as 
nbed in f 113.47. 

(?) At the conclusion of the 21-day 
itntpnance period provided in 
iragraph (e) of this section, at least one 
olayer of at least 75 cm 2 shall also 
p shown free of extraneous agents as 
ibed in this paragraph. 

(1) Alternately freeze and thaw the 
olayerfs) three times. Centrifuge the 
upted cells At no greater than 2.000 x 
| for no more than 15 minutes to remove 
titular debris. Divide the supernatant 
rto equal aliquots and dispense 1.0 mi 
br.to each of at least one monolayer (at 
Vast 75 cm 5 ) of: 

(1) Vero (African green monkey 

iidftey) cell line; 

(ii) Embryonic cells, neonatal cells, or 
k ceil line of the same species of origin 
i the MCS if different than provided in 
aragraph (f)(l)(i) of this section; 

(ii*) Embryonic cells, neonatal cells, or 
i cell line of the species for'which the 
cine h recommended if different 
) provided in paragraph (f)(1)(H) of 
|bis section; and 

(iv) Embryonic cells, neonatal ceils, or 
k cell line of bovine origin if not 
rifled in paragraphs (f)(1) (ii), and 
pi) of this section. 

(2) The monolayers of cells specified 
] paragraphs (f)(1) (i), (ii), (iii), and (iv) 

‘ ibis section shall be maintained for at 
*t 14 days after inoculation with the 
li-quot of disrupted MCS. Monolayers 
f he subcultured at least once during 
to maintenance period. All but the la9t 
ulture shall result in a new 
tmnolayer of at least 75 cm 5 . The last 
^culture shall meet the minimum area 
qu;rrment specified in § § 113.46 and 
(13.47. 

| ft ) Monolayers shall be examined 
*rly throughout the 14-day 
ntenance period for evidence of the 
Frsence of cytopathogenic agents. If 
^ enc * of a cytopathogenic agent is 
the* MCS is unsatisfactory*. 

14) At the conclusion of the 14-day 
I maintenance period, monolayers shall 
tested for 


(i) Cytopathogenic and/or 
hemadsorbing agents as prescribed in 
$ 113.48; and 

(ii) Extraneous agents by the 
fluorescent antibody technique as 
prescribed in § 113.47. 

(g) The karyology of cells lines used in 
the production of biologies shall be 
examined as follows. A minimum of 50 
mitotic cells shall be examined at both 
the MCS and MCS+n. The modal 
number in the MSC+n shall not exceed 
plus or minus 15 percent of the modal 
number of the MCS. Any marker 
chromosomes present in the MSC shall 
persist at the MCS-f n. If the modal 
number exceeds the limits and/or the 
marker chromosomes do not persist 
(through the MCS-f n passage level), the 
cell line shall not be used for vaccine 
production. 

(h) If direct or indirect evidence exists 
that a cell line which is intended for use 
in the preparation of a vaccine may 
induce malignacies in the species for 
which the product is intended, that cell 
line shall be tested for tumorigenicity/ 
oncogenicity by a method acceptable to 
VS. 

9113.53 Requirements for ingredients of 
animal origin used for production of 
biologies. 

Each lot of ingredient of animal origin 
which is not subjected to heat 
sterilization or other sterilization 
methods acceptable to Veterinary 
Service (VS), such as, but not limited to 
serum and albumin, used to prepare a 
biological product shall be tested as 
prescribed in this section by the licensee 
or a laboratory acceptable to VS. 

Results of all tests shall be recorded by 
the testing laboratory and made a part 
of the licensee's records. A lot of 
ingredients found unsatisfactory by any 
prescribed test shall not be used to 
prepare a biological product A serial of 
biological product shall not be released 
if produced using an ingredient that is 
found unsatisfactory by any prescribed 
test. 

(a) Samples of each lot of ingredient 
of animal origin which is not subjected 
to heat sterilization, used to prepare a 
biological product shall be 6howm free of 
mycoplasma by the method prescribed 
in 5 11&2& 

(b) Samples of each lot of ingredient 
or animal origin which is not subjected 
to heat sterilization or other sterilization 
methods acceptable to VS used to 
prepare a biological product shall be 
shown free of bacteria and fungi as 
prescribed in 5 113.28. 

fc) Samples of each lot of ingredient of 
animal origin, except porcine trypsin, 
which is not subjected to heat 
sterilization or other viricidal procedure 


acceptable to VS used In the preparation 
of biological products shall be tested as 
prescribed in this paragraph; 

(1) Monolayers at least 75 cm 5 of Vero 
(African green monkey kidney) cell line 
and of primary cells or a cell line of the 
same species of origin as the ingredient 
shall be used in the test. Cell lines used 
shall have been found satisfactory' when 
tested as prescribed in § 113.52 and 
primary cells used shall have been 
found satisfactory w*hen tested as 
prescribed In { 113.51. 

(2) At least 3.75 ml or 15 percent of the 
ingredient shall be used in the growth 
medium for the preparation of at least 75 
cm 5 test monolayers. The ingredient 
shall also be used in the growth medium 
when monolayers are subcultured. If the 
ingredient being tested is cytotoxic 
when tested in this manner, other 
procedures may be used if approved by 
VS. 

(3) The test monolayers shall be 
maintained for at least 21 days. 

(4) Cells shall be subcultured at least 
two times during the maintenance 
period. All but the last subculture shall 
result in at least one new monolayer of 
at least 75 cm 5 . The last subculture shall 
meet the minimum area requirements 
specified in ii 113.40 and 113.47. 

(5) Monolayers shall be examined 
regularly throughout the 21-day 
maintenance period for evidence of 
cytopathogenic agents. If evidence of a 
cytopathogenic agent is found, the 
ingredient is unsatisfactory. 

(6) At the conclusion of the 21-day 
maintenance period, monolayers shall 
be tested for 

(i) Cytopathogenic and/or 
hemadsorbing agents as prescribed in 
9 113.40; and 

(ii) Extraneous agents by the 
fluorescent antibody technique as 
prescribed in 9 113.47. 

(d) Each lot of porcine trypsin w hich 
has not been treated to inactivate 
porcine parvovirus (PPV) in a manner 
acceptable to VS shall be tested for PPV 
ns prescribed in this paragraph. 

(1) Not less than 5.0 grams of trypsin 
shall be dissolved in a volume of 
suitable diluent sufficient to fill a 
centrifuge angle head. After centrifuging 
for 1 hour at 80.000 x g. the pellet 
material shall be reconsituted in 
distilled water and inoculated into a 
flask containing 75 cm 5 of a 30 to 50 
percent confluent monolayer culture of 
primary* porcine cells or a porcine cell 
line of proven equal PPV susceptibility. 
An additional flask of cells shall be held 
as a negative control. 

(2) The test and control monolayers 
shall be maintained for at least 14 days 







444 Federal Register / Vol. 


and subcultured at least once during the 
maintenance period. 

(3) At the end of the 14-day 
maintenance period, and 4 to 7 days 
after the last subculturing, monolayers 
shall be tested for the presence of 
porcine parvovirus by the fluorescent 
antjbody technique as prescribed in 
§ 113.47(c). 

(ej A sample of serum from each 
donor horse used to produce a lot of 
equine serum used in the preparation of 
biological products recommended for 
use in horses shall be tested at a 
laboratory approved by Veterinary 
Services using the Coggins test for 
equine infectious anemia antibodies. If 
antibodies to equine infectious anemia 
arc found, the lot of serum is 
unsatisfactory. 

§ 113.55 Detection of extraneous agents 
In Master Seed Virus. 

Unless otherwise prescribed in a 
Standard Requirement or in a filed 
Outline of Production, each Master Seed 
Virus (MSV) shall be tested as 
prescribed in this section. A MSV found 
unsatisfactory by any prescribed test 
shall not be used. A serial of biological 
product shall not be released if 
produced from a MSV that is found 
unsatisfactory by any prescribed test. 

(a) At least a 1.0 ml aliquot per cell 
culture of MSV shall be dispensed onto 
monolayers (at least 75 cm 1 in area) of: 

(1) Vero (African green monkey 
kidney) cell line: 

(2) Embryonic cells, neonatal cells, or 
a cell line of the species for which the 
vaccine is recommended: and 

(3) Embroynic cells, neonatal cells, or 
a ceil line of the species of celta in 
which the MSV is presently being 
propagated if different than prescribed 
in paragraphs (a)(1) and (a)(2) of this 
section. Cell lines used shall have been 
found satisfactory when tested as 
prescribed in § 113.52 and primary cells 
used shull have been found satisfactory 
when tested as prescribed in S 113.51. If 
the MSV is cytopathic for or causes 
hemadsorption in the cells in which it is 
to be tested, the MSV shall be 
neutralized with monospecific antiserum 
supplied or approved by Veterinary 
Services (VS) or counteracted by a 
method approved by VS. 

(b) At least one monolayer of each 
cell type used in the test shall be 
maintained as an uninoculated control. 

(c) Each monolayer shall be 
maintained at least 14 days. 

(d) Cells shall be subcultured at least 
once during the maintenance period. All 
but the last subculture shall result in at 
least one new monolayer at least 75 cm*. 
The last subculture shall meet the 
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minimum area requirement specified in 
55 113.46 and 113.47. 

(e) Monolayers shall be examined 
regularly throughout the 14-day 
maintenance period for evidence of 
cytopathogenic agents. If evidence of o 
cytopathogenic agent is found, the MSV 
is unsatisfactory. 

(f) At the conclusion of the 14-day 
maintenance period, monolayers shall 
be tested for 

(1) Cytopathogenic and/or 
hemodsorbing agents as prescribed in 
5 113.40; 

(2) Extraneous agents by the 
fluorescent antibody technique as 
prescribed in 5 113.47. 

(37 Stat. 832-833 (21 U.S.C 151-158)) 

Done at Washington. D.C.. this 20th day of 
December 1984. 

K. R. Hook. 

Acting Deputy Administrator, Veterinary 
Services . 

|FR Doc. 85-310 Filed 1-3-85; 8:45 am) 
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FEDERAL RESERVE SYSTEM 


12 CFR Part 201 


Extensions of Credit by Federal 
Reserve Banks; Changes In Discount 
Rate 


agency: Board of Governors of the 
Federal Reserve System. 
action: Final rule. 


participation, or deferred effective dtjj 
The Board has for good cause found t 
current economic and financial 
considerations required that these 
amendments must be adopted 
immediately. 


list of Subjects in 12 CFR Part 301 

Banks, banking; Credit, Credit unio 
Foreign banks. 

Pursuant to sections 10(b) and 14(d) o 
the Federal Reserve Act (12 U.S.C. 347b | 
and 357) Part 201 is amended as set fa 
below: 


PART 201—(AMENDED] 


1. Section 201.51 is revised to read at' 
follows: 


§ 201.51 Short term adjustment credit for | 
depository Institutions. 

The rates for short term adjustment 
credit provided to depository 
institutions under { 201.3(a) of 
Regulation A are: 


summary: The Board of Governors has 
amended its Regulation A, “Extensions 
of Credit by Federal Reserve Banks." for 
the purpose of reducing discount rates. 
The action is designed to bring the 
discount rate into more appropriate 
alignment with short-term market 
interest rates. It was taken in the 
general context of the moderation of 
growth in economic activity since mid¬ 
year. continued relative stability or 
declines in sensitive commodity prices, 
and strength of the dollar 
internationally. Ml and M2, have 
remained within desired longer run 
ranges, but growth in Ml has on average 
been relatively sluggish in recent 
months. 

effective date: The changes were 
effective on the dates specified below. 
FOR FURTHER INFORMATION CONTACT: 

William W. Wiles. Secretary. Board of 
Governors of the Federal Reserve 
System. Washington. D.C. 20551 (202/ 
452-3257). 

SUPPLEMENTARY information: Pursuant 
to the authority of 5 U.S.C. 553 (b)(3)(B) 
and (d)(3). these amendments are being 
published without prior general notice of 
proposed rulemaking, public 


Fadarat Rosary* Sank 


Nao York 


Chicago. 


Si loma. 


C*y 


San Franoaoo 


Rato 




Due 24. 'AM 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 
Oo 
Oo 
Do 


2. Section 201.52 is revised to read as 
follows: 


5 201.52 Extended credit to depository 
Institutions. 


(a) The rates for seasonal credit 
extended to depository institutions 
under 5 201.3(b)(1) of Regulation A are: 


Fartam Raaarva Bank 

Rata 

Ehacti* 

Boston . 

a 

Dac 24.1M4 

Horn York __ 

t 

a 

Do 

Do 

Ctoatarvf . 

a 

Oo 


a 

Oo 

A Bants ..... 

a 

Do 

Cfscago 

a 

Oo 

Si Louk. 

a 

Do 


• 

Do 

Kjnaas Cwy 

a 

Oo 

(Mm 

a 

Do 

San Francisco ..... 

a 

Do 



LJ-—- 


(b) The rates for other extended credit j 
provided to depository institutions 
under sustained liquidity pressures or 
where there are exceptional 
circumstances or practices involving a 
particular institution under 5 201 3(b)(2) 
of Regulation A are: 
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Sole — lTiet* rat*** apply for the first 60 
\ of borrowing. A 1 percent surcharge 
for Ingrowing during the next 00 
Im. and a 2 percent surcharge applies for 
kmnr.g thereafter. Where credit provided 
o a particular desposttory institution is 
■led to be outstanding for an 

prolonged period the time period 
■ which each rate under the structure Is 
• d may be shortened and the rate may 
eeit^dished on a more flexible basis, 
t into account rates on market sources 
i finds 

By order of the Board of Governors of the 
eri‘‘ Htserve System, Decembr 28.1084. 
»Mu\fa^ 

atr S<+crctnryof the Board. 
t Doc 65-107 Filed 1-3-85 8:45 amj 
i :ooe •jio-oi-m 


PARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
UCFR Part 39 

ct No. 64-CE-26-AD; Arndt. 39-49741 

thiness Directives; Beech 
dels 65-88, 65-90, 65-A90, 

. C90. E90, 100, A100, and B100 

snes 

cv: Federal Aviation 
nimstration (FAA), DOT 
non: Final rule. 


uary: This amendment adopts a 
Airworthiness Directive (AD), 
plicable to Beech Models 65-88. 65-90, 
0. C90. E90, 100. A100 and B100 
Fiiplanes. II supersedes AD 81-12-01 
1 squires replacement of all cast 
yhc cabin w indows with stretched 
icryhc windows. Failures of cast acry lic 
windows continued to occur although 
pt v were inspected per AD 81-12-01. 
nova! of the cast acrylic windows 
i service will preclude the safety 
,' ;h is associated with these failures. 
Compliance; As prescribed in the 
of the AD. 

[Active date; February 6,1965. 

[ addresses: Beech Service Bulletin No. 
applicable to this AD may be 
btained from Beech Aircraft 


Corporation. Wichita, Kansas 67201. A 
copy of this information is also 
contained in the Rules Docket. FAA. 
Office of the Regional Counsel Room 
1558, 801 East 12th Street Kansas City, 
Missouri 64106. 

FOR FURTHER INFORMATION CONTACT; 

Don Campbell, Aerospace Engineer. 
Airframe Branch. ACE-120W. Wichita 
Aircraft Certification Office (ACO), 1801 
Airport Road. Room 100, Mid-Continent 
Airport. Wichita. Kansas 67209; 
Telephone (318) 946-4409. 
SUPPLEMENTARY INFORMATION: AD 81- 
12-01. Amendment 39-4128 (46 FR 29925, 
29926) requires inspection of cast acrylic 
windows on Beech Models 65-68, 65-90. 
90, and 100 Series airplanes to prevent 
failures of these windows. Despite the 
inspections required by this AD, Five 
additional failures have occured 
subsequent to its issuance. In view of 
this adverse service history it is obvious 
that AD 81-12-01 has not been effective. 
Cabin window blowouts are hazardous 
because of the danger of (lying 
plexiglass. Also, there exists the 
physiological distress of rapid 
decompression, both to passengers and 
crew. Loss of airplane control due to 
pilot incapacitation may result. To 
prevent such safety hazards. Beech 
issued Service Bulletin No. 2011 which 
cail9 for replacement of all cast acrylic 
windows with stretched acrylic 
windows within one year. Accordingly, 
a proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an AD superseding AD 81-12-01 on 
certain Beech Model 65-88, 65-90. 65- 
A90. B90. C90. E90.100, AlOO. and BlOO 
airplanes was published in the Federal 
Register on September 26,1984. (49 FR 
377B8, 37787). It would require repetitive 
inspection and eventual replacement of 
cast acrylic windows by stretched 
acrylic windows within one year on 
these airplanes in accordance with the 
Beech Service Bulletin. Interested 
persons have been afforded an 
opportunity to comment on the proposal. 

Two commentors responded and both 
concurred with the proposed AD. No 
comments were received on the cost 
determination. Accordingly, the 
proposal is adopted without change. 

There are approximately 1,134 
airplanes affected by the proposed AD. 
Labor, material and downtime for 
replacing all the cast acrylic windows is 
estimated to be $2,700 per airplane for a 
total cost of $3.06 million. The cost per 
airplane is less than the threshold 
significant cost amount for those small 
entities operating one airplane. The 
FAA ha8 determined, on the basis of the 


aircraft registration records, that less 
than 5% of the owners of the affected 
oirplance own more than one of the 
affected aircraft and may incur a cost 
greater than the significant amount 
threshold. Therefore. 1 certify that this 
proposed action (1) is not a “major rule'' 
under Executive Order 12291; (2) is not a 
"significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034: 
February 26,1979): and (3) will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the final 
evaluation prepared for this action is 
contained in the regulatory docket A 
copy of it may be obtained by contacting 
the Rules Docket at the location given 
under the caption “aooresses". 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 

1 39.13 of the Federal Aviation 
Regulations (14 CFR Section 39.13) is 
amended by adding the following new 
AD. 

Beech: Applies to Models 65-88, (S/Ns LP-1 
through LP-26. LP-28 and LP-30 through 
IJM7); 65-90. 65-A96 B90 and C90 (S/Ns 
LJ-1 through LJ-660): E90. (S/Ni I.W-1 
through LW-1781; 100 and AlOO. (S/Ns B- 
1 through B-228): and BlOO (S/Ns BE-1 
through BE-6) certificated in any 
category In which all cast acrylic 
windows have not been replaced with 
stretched acrylic windows. 

Compliance: Required as indicated, unless 
already accomplished. To prevent failures of 
a cast acrylic window and resulting 
decompression and possible occupant injury, 
accomplish the following: 

(a) Within 50 hours time-in-service (TIS) 
after the effective date of this AD or 300 

*hours TIS after the last Inspection per AD 81- 
12-01 whichever occurs later, and each 300 
hours TIS thereafter, and within 50 hours TIS 
after any stripping and repainting in the area 
of the window; 

(1) Visually inspect each cast acrylic 
window In accordance with Beech Service 
Bulletin No. 2011 (SB 2011 ). 

(2) If the above inspection discloses any 
crack, fissure, stress craze or scratch in any 
window, prior to further pressurized flight, 
replace this window with a stretched acrylic 
window of the appropriate part number 
specified in Paragraph (b). 

(b) Within one calendar year after the 
effective date of the AD. replace each cast 
acrylic window with one of the stretched 
acrylic windows listed below. 
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Window 

8mc*p» n No 

Oral. baggage area 

80-440014-037 
or -*se 

Cooot. ede. standard 

! 50-420060-317 
qr -310 

Cocftixl »*•. ovaratre 

50-4*0066-3*3 
or-3*4 

Round. Cabin _ 

50-420013-1053 


Nolo: After installing a stretched acrylic 
window make an appropriate entry in the 
Aircraft Maintenance Record which, along 
with previous entries, dearly shows each 
location at which a stretched acrylic window 
has been installed. 

lc) Upon installation of all stretched acrylic 
windows per Paragraph |b). this AD is no 
longer applicable. 

(d) Compliance with Paragraphs (a) and (b) 
is not required if the pressurization system is 
deactivated as follows, and the aircraft is 
operated in accordance with this limitation: 

(1) Secure the Test/Dump” switch in the 
“Dump" position: and 

(2) Fabricate a placard. “CABIN 
PRESSURIZATION PROHIBITED" of Vis- 
inch or larger letters end install it on the 
control panel ndjacent to pressurization 
system controls; and 

(3) Insert a copy of this AD in the 
“Limitations" section of the airplane flight 
manual. 

(4) Make an appropriate entry in the 
Aircraft Maintenance Record showing 
compliance with this paragraph. 

(5) The provisions of this paragraph may be 
accomplished by the holder of at least a 
private pilot certificate issued under Part 61 
of the Federal Aviation Regulations on any 
airplane owned or operated by that person, 
provided the airplane is not used in air 
carrier service. 

(e) Aircraft may be flown unpressurized In 
accordance with FAR 21.197 to a location 
where the inspectlons/repairs required by 
this AD can be performed. 

(0 An equivalent method of compliance 
with this AD may be used when approved by 
the Manager. Wichita Aircraft Certification 
Office. 1001 Airport Road. Room 100. Mid- 
Continent Airport. Wichita. Kansas 67209; 
Telephone (310) 946-4400. 

This AD supersedes A!) 81-12-01. 
Amendment 30-4126. 

(Secs. 313(a). 6Ct and 603 of the Federal 
Aviation Act of 1958. as amended (49 U S.C. 
1364(a). 1421 and 1423); 49 U.S.C. 108(g) 
(Revised. Pub. L 97-449. January 12, 1963}; 
and Sec. 11.89 of the Federal Aviation 
Regulations (14 CFR Sec. 11.89)) 

This amendment becomes effective 
February 6. 1985. 

Issued in Kansas City. Missouri, on 
December 20.1964. 

Murray E. Smith. 

Director. Central Region. 

|FR Doc. 65-238 Filed 1-3-65; 8:45 am) 
mtUNO cooc 49to-i>-«a 


14 CFR Part 39 

I Docket No. 84-CE-38-AD, Arndt 39-4975) 

Airworthiness Directives; Empresa 
Broslleira de Aeronautlca S.A. 
(EMBRAER) Models EMB-110P1 and 
EMB-110P2 Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT, 
action: Final rule. 

summary: This amendment adopts a 
new Airworthiness Directive (AD). AD 
1*84-24-53, applicable lo EMBRAER 
Model EM&-110P1 and EMB-110P2 
airplanes and codifies the corresponding 
emergency AD telegram dated 
December 9.1984, into the Federal 
Register. This AD requires visual 
inspection of parts of the aircraft 
empennage and correction of any 
unsatisfactory conditions found during 
that inspection. The horizontal stabilizer 
separated from one of the applicable 
airplanes and resulted in an accident. 
The inspections required by this AD will 
detect and correct unsatisfactory 
conditions which reduce the structural 
Integrity of the empennage. 

EFFECTIVE date: January 17.1985. to all 
persons except those to whom it has 
already been made effective by 
telegraphic AD from the FAA dated 
December 9. 1984. 

Compliance: As prescribed in the 
body of the AD, 

ADonESSES: EMBRAER Service Bulletin 
(SB) 110-53-019 dated March 29,1983. 
applicable to this AD may be obtained 
from Empresa Brasileira de Aeronautica 
S.A. (EMBRAER). Post Office Box 343- 
CEP. 12.200, Sao lose Dos Campos, Sao 
Paulo. Brazil. A copy of this information 
and a copy of AD 83-14-09 Amendment 
No. 39-4632, referenced herein, is also 
contained in the Rules Docket Office of 
the Regional Counsel, Room 1558. 601 
East 12th Street. Kansas City, Missouri 
G4106. 

FOR FURTHER INFORMATION CONTACT: 

Ben Davis, ACE-12GA, Manager. 
Airframe Branch. Atlanta Aircraft 
Certification Office, FAA. 1075 Inner 
Loop Roud, College Park. Georgia 30337; 
Telephone (404) 763-7407. 
SUPPLEMENTARY information: Recently, 
the horizontal stabilizer assembly 
separated from an EMBRAER Model 
EMB-110P1 airplane causing loss of 
airplane control and a resultant 
accident. Based on preliminary accident 
investigation findings the FAA 
determined that the visual inspection of 
the airplane empennage for loose rivets, 
wear of components, corrosion, cracks 
or structural deformation is mandatory. 
Also, the FAA determined that any 


unsatisfactory condition) must be lc 

corrected prior to further flight and lo; 
reported to the FAA to enable thp FAA 1^ 
to monitor the effectiveness of this mP 
action and to establish any additional I 
necessary action in a timely manner it 
The FAA determined thal this is an V 
unsafe condition that may exist in otherlu 
airplanes of the same type design that Ki 
an emergency condition existed, that Bj 
immediate corrective action was I 1 

required, that notice and public I 

procedure thereon were impractical andl" 
contrury to the public interest and that I*, 
good cause existed to issue an E 

immediately effective AD. Accordingly, E 
on December 9, 1984, telegraphic AD K 
T84-24—53 implementing this action watB 
issued and transmitted to all known U.&B 
owners of EMBRAER Models EMI*- 1 

110P1 and EMB-110P2 airplanes Sine* W 
the unsafe condition described herein E 
may still exist on other EMBRAER E, 
Model EMB-110P1 and EMB-1 10P2 E 
airplanes, the AD is being published in I 
the Federal Register as an amendment I 
to Part 39 of the Federal Aviation I 
Regulations (14 CFR Part 39) to make it B 
effective to all persons who did not M 
receive the telegram notification. E. 

The FAA has determined that this B 
regulation is an emergency regulation I 
that is not major under section 8 of I 
Executive Order 12291 It is I 

impracticable for the agency to follow E 
the procedures of Order 12291 with I 
respect lo this rule since the rule must E 
be issued immediately to correct an I 
unsafe condition in aircraft. It has been I 
further determined that this document 1 
involves an emergency regulation under I 
DOT Regulatory Policies and Proo-thirttl* 
(44 FR 11034; February 26,1979) If this W 
action is subsequently determined to B 

involve a significant regulation, a nn.it K 
regulatory evaluation or analysis, as I 

appropriate, will be prepared and Id 

placed in the regulatory docket I 

(otherwise, an evaluation is not I 

required). A copy of it, when filed, may E 
be obtained by contacting the Rules I 

Docket at the location identified under E 
the caption m aodresses’\ I 

List of Subjects In 14 CFR Part 39 | 

Air transportation, Aviation safety I 

Aircraft. Safety. I 

Adoption of the Amendment I 

Accordingly, pursuant to the authority I 
delegated to me by the Administrator I 
§ 39.13 of the Federal Aviation I 

Regulations (14 CFR Section 39.13) is I 

amended by adding the following new I 
AD. 1 

EMBRAER: Applies to Models EMB-1 lOf'1 I 
and EMB-110P2 airplanes certificated ifl V 
nny category. I 
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Cimptmnce; Required within the next ten 
0 ] hour* fimeinaervice. unless previously 
lo>inpli*hed within the last fifty ( 50 ) hours 

me-m service. 

To preclude possible structural failure of 
ffnpemuige assembly, accomplish the 

dieting* 

(«) Unless the structural reinforcements 
id rivet re placements specified in 
imgjiiphs (d) and (e) of AD 83-14-09 
irH-nilment 39-4692) have already been 
ccotr-plii-hed, repeat the inspections of the 
anrontal stabilizer front attachment and 
UfUge bulkhead 33 area in accordance with 
irngniph |a) of AD 83-14-09. 

(h) If loose rivets or creeks of any length 
r« founvi dunng the inspections required by 
srnffMph (a), prior to further flight, replace 
t rurts m accordance with paragraph (b) of 
DS3-n 4^9 arid repair cracks in accordance 
rith paragraph (c)(2) of AD 83-14-09 
lUw.th'itiinding the three inch crack criteria 
hhst paragraph. 

(c) Visually inspect the following 
wiponenta for loose attachments, excessive 
far corrosion, cracks and structural 

rformatvon: 

(!) Forward horizontal stabilizer 
Itschment. including the fuselage and 
Uhilizer attach fittings and attachment 

•tdware. 

(:) Aft horizontal stabilizer attachment, 
sduding the fuselage and stabilizer attach 
Ittings, attach links and all attachment 

ardware. 

(3) All elevator to stabilizer hings fittings, 
urluding all bearings/bushings and 
lUchment hardware. 

HI Security of elevator mass balance 

reigh? assemblies. 

|5| Left and right elevator Bellcrank 
asem^lies and attachment hardware. 

|$j Left and right elevator torque tube 
lwcibliti and all attachment hardware 
(7) Elevator trim tab hinges. 

(4) Elevator trim tab actuator, bearings, 
tvih rod assembly and all attachment 
urdware. 

(9) Elevator trim tab free play, measured at 
he trailing edge, should not exceed airplane 
timtenance manual limits. 

Id| Prior tu further flight correct any 
cnstitisfacfory conditions found as a result of 
he inspections required by paragraph (c) in 
iccortirtnce with the airplane maintenance 

l«0 Rrporl any unsatisfactory conditions. 
*rthn 24 hours, to the FAA, Airframe 
Bmth h Atlanta Aircraft Certification Office: 
telephone (404) 783-7407. (Reporting 
authorized by OMB clearance number 
2l2t*0Sft). 

(0 Asrplnnes may be flown in accordance 
*dh J AR 21.197 to a location where this AD 

hr accomplished. 

^ An equivalent means of compliance 
h this AD may be used if approved by the 
Manager. KAA. Atlanta Aircraft Certification 
office, 1075 Inner Loop Road. College Park. 

^^ 3*1 30337 . 

|^ C8 3 13{a), 601 and 603 of the Federal 
Avuition Act of 1958. as amended (49 U.S.C. 

H21 and 1423); 49 U S C 106(g) 
IRtv.wd. Pub L 97-449, January 1*. 1963). 

• c ti 89 of the Federal Aviation Regulations 
< l «CFR Sec. 11.89)) 


This amendment becomes effective on 
January 17.1985, to all persons except 
those to whom it has already been made 
effective immediately by telegraphic AD 
T&4-24-53 issued December 9.1984. 

Issued in Kansas City. Missouri, on 
December 24. 1984 
Murray E. Smith. 

Director. Central Region. 

(FR Doc 85-238 Filed 1-3-85; 8 45 am) 

HI UNO COOC 4SI0-1S-6 


14CFR Part 39 

(Docket No. 84-ANE-22; Arndt. 39-49701 

Airworthiness Directives; Hamilton 
Standard Model 23LF-335 and -371 
Propellers 

agency: Federal Aviation 
Administration (FAA). DOT. 

ACTION: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) which 
requires repetitive dye penetrant 
inspections on Hamilton Standard 
Model 23LF-335 and -371 variable pitch 
propellers. The AD is needed to detect 
cracks in the propeller blades/ 
counterweights which could result in 
loss of a propeller blade/counterweight 
and possible engine separation from the 
aircraft. 

OATES: Effective—January 3,1985. 

Compliance schedule—As prescribed 
in the body of the AD. 

Incorporation by Reference— 
Approved by the Director of the Federal 
Register on January 3,1985. 

AODRESSES: The applicable Alert 
Service Bulletin (ASB) No. A27 may be 
obtained from: Hamilton Standard. 
Division of United Technologies 
Corporation, Windsor Locks, 

Connecticut 06096. 

A copy of Hamilton Standard ASB No. 
A27 is contained in the Rules Docket. 
Office of Regional Counsel. FAA. Attn: 
Rules Docket No. 84-ANE-22,12 New 
England Executive Park. Burlington. 
Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
Martin Buckman. Engine and Propeller 
Standards Staff. ANE-110. Aircraft 
Certification Division. New England 
Region. FAA, 12 New England Executive 
Park, Burlington. Massachusetts 01803, 
(617) 273-7079. 

SUPPLEMENTARY INFORMATION: The FAA 

has determined that damaging blade/ 
counterweight stresses can be generated 
during landing reversal operations of the 
Hamilton Standard Model 23LF-335 and 
-371 varible pitch propellers installed on 
the British Aerospace HP137 aircraft. 


The stresses may result in cracks 
forming in the biade/counterweights. 
The high stresses are caused by “reverse 
flutter" induced during the propeller 
landing reversal operation. “Reverse 
flutter” is characterized by high 
torsional vibration in the outboard area 
of the blade. In addition, the blade 
counterweights experience forced 
vibration. Cracks have been discovered 
by an operator of the British Aerospace 
HP 137. This condition can lead to the 
loss of the propeller blade/ 
counterweight which may result in 
engine separation from the aircraft. 

Since this condition is likely to exist or 
develop in other model 23LF-335 and - 
371 propellers when using reverse thrust 
on landing, an AD is being issued which 
requires repetitive dye penetrant 
inspections of the blades/ 
counterweights on the Hamilton 
Standard Model 23LF-335 and -371 
variable pitch propellers. The inspection 
intervals are associated with the 
number of propeller reversal operations 
after landing. 

Since a situation exists affecting the 
safety of aircraft that requires the 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable and 
good cause exists for making this 
amendment effective in less than 30 
days. 4 

Conclusion: The FAA has determined 
that this regulation only involves 13 
aircraft and will cost approximately 
$250 per inspection per aircraft. 
Therefore. 1 certify that this action (1) is 
not a “major rule*’ under Executive 
Order 12291. and (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
28.1979). A copy of the final evaluation 
prepared for this action is contained in 
the regulatory docket. A copy of it may 
be obtained by contacting the person 
identified under the caption “FOR 
further information contact”. 

List of Subjects in 14 CFR Port 39 

Propellers. Engines, Air 
transportation. Aircraft, Aviation safety. 
Incorporation by reference. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator. 

§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new AD: 

Hamilton Standard: Applies to Hamilton 
Standard Model 23LF-335 and -371 
variable pitch propellers installed on. but 
not limited, to British Aerospace HP137 
aircraft certificated in any category 
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Compliance is required within the next 20 
hours time in service or before the next 
propeller lending reversal, whichever occurs 
first, following the effective date of this AD, 
unices already accomplished, end at every SO 
propeller landing reversals thereafter. 

To detect cracks in the blades/ 
counterweights which could cause possible 
propeller Failure, accomplish the following: 

(*) Clean and inspect for cracks tn the 
propeller blades and counterweights in 
accordance with section 2, paragraphs A and 
B of Hamilton Standard ASB Na A27, 
Revision i, November 1 . 1984. or FAA 
approved equivalent 

(b) Blades and counterweights found to 
have evidence of cracks must be removed 
from service and replaced with a serviceable 
assembly prior to further flight. 

Aircraft may be femed in accordance with 
the provisions of Federal Aviation 
Regulations (FARsJ 21.197 and 21.199 to a 
base when? the AD can be accomplished 

Upon request, an equivalent means of 
compliance with the requirements of this AD 
may be approved by the Manager. Engine 
and Propeller Standards Staff. ANE-110. 

FAA. 12 New England Executive Park. 
Burlington. Massachusetts 01903. 

The manufacturer’s specifications and 
procedures identified and described in this 
directive ere incorporated herein and made a 
part hereof pursuant to 5 U.S.C. 5$2(a)D). All 
persons affected by this directive who have 
not already received this document from the 
manufacturer may obtain oopies upon request 
to Hamilton Standard Division of United 
Technologies Corporation. Windsor Locks, 
Connecticut 06096. These documents also 
may be examined at the Office of the 
Regional Counsel. FAA. Attn: Rule Docket 
No. H4-ANK-2Z12 New England F.xecuttve 
Park. Burlington. Massachusetts 01803 

This amendment becomes effective on 
lanuary 3.1985, 

(Secs. 313(141. 601. and 603. Federal Aviation 
Act of 1950, as amended (49 U.S.G 1354(a). 
1421, and 1423): 49 U.S.C 106(g) (Revised 
Puh. L 97-449. January 1Z 1983): 14 CFR 
11.89) 

Issued in Burlington. Massachusetts, on 
December 12,1984 
Jack A. Sain. 

Acting Director. New England Region. 

|FR Doc, 84-34021 Piled 12-31-04; 3^2 pm) 
ULURU coos 


14 CFR Part 39 

I Docket No. 84-NM-7S-AD; Arndt 39-4971) 

Airworthiness Directives: McDonnell 
Douglas Model DC-9-10, -20, -30, -40. 
-50, and C-9 (Military) Series Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adds a new 
airworthiness directive (AD) which 
requires inspection, and modifications if 
necessary, of the main landing gear 


(MLG) attach fittings on certain 
McDonnell Douglas DC-9 series 
airplanes. This AD would require 
repetitive inspections of the MLG attach 
fittings fabricated from 7075-T73 forging 
alloy. This action is prompted by reports 
of MLG fitting cracks, the failure of 
which could result in significant damage 
to the wing MLG supporting/fitting 
structures and subsequent collapse of 
the main landing gear, 

dates: Effective January 27,1985. 
Compliance schedule as prescribed in 
the body of the AD, unless already 
accomplished. 

addresses: The applicable service 
information may be obtained from 
McDonnell Douglas Corporation. 3855 
Lakewood Boulevard. Long Beach. 
California 90846, Attention: Director, 
Publications and Training. Cl-750 (54- 
80). This information also may be 
examined at the FAA. Northwest 
Mountain Region. 17900 Pacific Highway 
South. Seattle. Washington, or at 4344 
Donald Douglas Drive, Long Beach. 
California. 

FOR FURTHER INFORMATION CONTACT! 

Mr. Michael N. Asahara. Sr., Aerospace 
Engineer, Airframe Branch. ANM-122L, 
FAj\. Northwest Mountain Region. Los 
Angeles Aircraft Certification Office, 
4344 Donald Dougins Drive. Long Beach, 
California 9(1808; telephone (213) 548- 
2828. 

SUPPLEMENTARY INFORMATION: A 

proposal to amend Part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive (AD) to require 
repetitive inspections of the main 
tanding gear (MLG) attach fittings on 
certain McDonnell Douglas DC-9 series 
airplanes was published in the Federal 
Register September 6 . 1984 {49 FR 
35127). The comment period for the 
proposal closed on October 28,1984. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the four 
comments which were received. Three 
commenters felt that paragraph F. of the 
proposed AD should be revised to allow 
operators with 7075-T73 MLG attach 
fittings with more than 37.000 landings, 
to continue in service as long as 
repetitive inspections are performed at 
3.600 landings and no cracks are 
detected. The FAA concurs and 
paragraph F. of the AD has been 
rewritten to allow the various operators 
the option to either accomplish required 
terminating action or to continue 
repetitive inspections. The fourth 
common ter (the manufacturer] suggested 
that various editorial chunges be made 
for clarification and consistency. The 


FAA concurs and these changes haw I 
been incorporated in this AD. 

It is estimated that 120 airplanes (2 
units per aircraft) of the U.S. registry 
will be affected by this AD and will 
require approximately 40 manhours pJ 
airplane to accomplish the required ] 
rework and modifications, and 13 
manhours per airplane to accomplish! 
repetitive inspections. Average labor 1 
cost is $10 per hour. Based on these 
figures, the total cost impact of this All 
is estimated to be $254,400 For these 
reasons, the proposed rule is not 
considered to be a major rule under thd 
criteria of Executive Order 12291 Kml 
any. small entities within the ■nod 
the Regulatory Flexibility Act would M 
affected 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that 
safety and the public interest required 
adoption of the proposed rule, with the! 
changes previously noted. 

List of Subjects in 14 CFR Part 39 

Aviation safety. Aircraft. 

Adoption of the Amendment 

Accordingly, pursuant to the au1horit| 
delegated to me by the Administrator ! 
$ 39.13 of Part 39 of the Federal Aviabq 
Regulations (14 CFR 39.13) is amended 
by adding the following new 
airworthiness directive (AD): 

McDonnell Douglas: Applies to McDonnHI 
Douglas Modal DC-8-10. -20. -3H -4a 
-50. C-9 (Military) series airplane 
certificated in all categories, which hits 
accomplished Option 1 of McDonnell 
Douglas DC-9 Service Bulletin 57-12S. 
Revision Z or prior issues and hsve 
installed MLG attach fitting fabricated 
from forging alloy 7075-T73. 

Specific corresponding factory serial 
numbers for the production eflectiviiy sre 
listed in McDonnell Douglas DC-9 Servlet 
Bulletin 57-148. Revision 1. dated |um? 8 
1983. hereinafter reFerred to as SB 57-ua. Rl 
Compliance is required as Indicated unle» 
previously accomplished. To detect cracks 
and prevent failure of the MLG attach fitting 
and its interrelated structure, accompli the 
following: 

A. For aircraft with fittings having 15.000a 
1&990 landings, inspect the affected MLC 
attach fittings for cracks within 3000 
additional landings tn accordance with SB 
57-140 Rl. 

B. For aircraft with fittings having aiOOOa 
more landings, inspect the affected MIG 
attach fitting for cracks within 1.800 
additional landings, in accordance with SB 
57-148. Rl 

C. Repetitive inspections must be 
performed at 3.800 landings intervoU until 
replaced with a new fitting or preventativf 
modification is accomplished in accordsn^ 
with SB 57-148. Rl. 
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o II tin MLG attach fitting is found 
,cd. thr affected MLG attach fittingfs) 
j^t be reworked in accordance with SB 57- 
14 * Ri. or later FAA approved revisions. 

,or to farther flight. 

£ If t racks arc found in locations in the 
■Lnp (<l other than those identified in SB 57- 
Ri. replace the fitting(s) before further 
If : L ;t in ticcordance with SB 57-125, R4. 

■Option 1. or rework in a manner approved by 
■■Manager. Los Angels Aircraft 
jf cation Office, FAA. Northwest 
ountain Region. 

■ FI! preventative modification is not 
T ihed prior to 37.000 landings. 

|toe!lnu«? rep< ctions at 3.600 

«nj? intervals, until such time terminating 
fcetion is accomplished. 

I G Completion of the preventative 
Modification tn accordance with SB 57-146, 
lor the replacement of cranked fitting(s) in 
■■■snee with SB 57-125. R4. or later FAA 
lapptoved revisions, constitutes terminating 
Ection for this AD. 

H Alternative inspections, modifications, 
jr other actions which provide an equivalent 
(it I level of safety may be used when approved 
\ Manager, Lot Angeles Aircraft 

I Ceiiifir.it ion Office. FAA Northwest 
■Mountain Region. 

I I Upon request of operator, an FAA 
I Maintenance Inspector, subject to prior 
lapprevul uf the Manager. I-os Angeles 
lAircr.ift Certification Office, FAA. Northwest 
IMi/imtiiin Region, may adjust the repetitive 
■inspection intervals specified In this AD to 
pmi Q06 at an es: 

I mpettion period of the operator if the 
Inquest contains substantiating data to justify 
I the increase for that operator. 

I All persons affected by this directive who 
Itevr not already received these documents 
I from the manufacturer may obtain copies 
I jpon request to McDonncU Douglas 
■Corporation. 3855 Lakewood Boulevard, Long 
I Btath. California 90646. Attention: Director, 
■Publications and Training. Cl-750 (54-60). 
j Their documents atso may be examined at 
ib? FAA. Northwest Mountain Region. 17900 
1 1Pacific Highway South. Seatlle. Washington 
r f hp I s Angeles Aircraft Certification 
i Off 4344 Donald Douglas Drive. Long 
Beach. California. 

This Amendment becomes effective 

January 27.19S5. 

fces 313(a). 314(a). 001 through 610. and 
HOC of the Federal Aviation Act of 1958 (49 
t’S C 1354(a). 1421 through 1430 and 1502): 

«9 USC 106(g) (Revised. Pub. L 97-449, 
January 12 1983); and 14 CFR 11 89) 

Ni/tp For the reasons dUcussed earlier in 
| preamble, the FAA has determined that 
■tn* regulation is not considered to be major 
r Executive Order 12291 or significant 
ur. k*r DOT Regulatory Policies and 
Procedures (44 FR 11034: February 26. 1979) 
«od it is further certified under the criteria of 
I Rtfgulaiory Flexibility Act that this rule 
* il not have significant economic effect on a 
JubiUntial number of small entities because 
,tW| 'f any. Model DC-9 series airplanes are 
■jpersted by small entities. A final evaluation 
h«» been prepared for this regulation and has 
^n placed in the docket A copy of it may 
1 * obtained by contacting the person 


identified under the caption “FOR further 
INFORMATION CONTACT.” 

Issued in Seattle, Washington, on 
December 13.1964. 

Raymond A. Salazar. 

Acting Director, Northwest Mountain Region, 
(FR Doc. 65-237 Filed 1-3-65; 8:45 am) 

BllUMQ CODE 4S10-1S-M 


14 CFR Part 97 

{Oockat No. 24417; Arndt. No. 128S] 

Air Traffic and General Operating 
Rules; Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 
oates: An effective date for each SlAP 
is specified in the amendatory 
provisions. 

addresses: Availability of matters 
incorporated by reference in the 
amendment is as follows; 

For Examination — 

1. FAA Rules Docket. FAA 
Headquarters Building. 800 
Independence Avenue. SW., 
Washington. D.C. 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; or 

3. The Flight Inspection Field Office 
which originated the SlAP. 

For Purchase — 

Individual SlAP copies may be 
obtained from: 

1. FAA Public Inquiry Center (APA- - 
430). FAA Headquarters Building, 800 
Independence Avenue. SW., 
Washington, D.C. 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 


By Subscription — 

Copies of all SIAPs. mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents. U.S. 
Government Printing Office, 

Washington. D.C. 20402. 

FOR FURTHER INFORMATION CONTACT: 
Donald K. Funai. Flight Procedures 
Standards Branch (AFO-230), Air 
Transportation Division. Office of Flight 
Operations. Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington. D.C. 20591; 
telephone (202) 426-8277, 
SUPPLEMENTARY INFORMATION: This 
amendment to Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) 
prescribes new. amended, suspended, or 
revoked Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SLAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR Part 51. and 97.20 of 
the Federal Aviation Regulations 
(FARs). The applicable FAA Forms are 
identified as FAA Forms 8280-3, 8260-4 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs. their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference arc realized and 
publication of the complete description 
of each SLAP contained in FAA form ' 
document is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to Part 97 is effective 
on theiiate of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria. Some SlAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SlAP amendments may require 
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making them effective in less than 30 
days. For the remaining SlAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SLAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPa). In developing these 
SlAPs the TERPs criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SlAPs and safety in air 
commerce. I find that notice and public 
procedure before adopting these SLAPs 
is unnecessary', impracticable and 
contrary to the public interest and. 
where applicable, that good cause exists 
for making some SlAPs effective in less 
than 30 days. 

List of Subjects in 14 CFR Part 97 

Approaches. Standard instrument. 
Aviation safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me, Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.m.t. on the dates 
specified, as follows: 

1. By Amending $ 97.23 VOR. VOR/ 
DME, VOR or TACAN, and VOR/DME 
or TACAN SlAPs identified as follows: 

# * # Effective February 14. 1985 

Bentonville. AR—Benionville Muni. VOR-A 
Arndt 7 

Bentcmvilla. AR—Bentonville Muni. VOR/ 
DME—B, Orig. 

Area 1*-Eureka. CA—Areata. VOR RWY 13. 
Arndt. 6 

A real a-Eureka. CA—Areata. VOR/DME 
RWY t Arndt S 

Newnan. CA —Newnan Coweta County. 

VOR/DME-A. Arndt. 4 
Glasgow. MT—Glasgow lntl. VOR RWY 1Z 
Arndt. 2 

Glasgow. MT—Glasgow talk VOR RWY 3a 
Arndt 2 

Ainsworth. NE—Ainsworth Muni. VOR RWY 
17, Arndt, a Cancelled 

Ainsworth. NE—Ainsworth Muni. VOR RWY 
17. Orig 

Ainsworth. NE—Ainsworth Muni. VOR RWY 
3S. Arndt. 2. Cancelled 

Ainsworth. NE—Ainsworth Muni. VOR RWY 
35, Orig. 

Thedford. NE—Thomas County. VOR RWY & 
Arndt 3 

Clinton. NC—Sampson County. VOR/DME- 
A Arndt 3 

New Holstein. W!—New Holstein Muni. 
VOR/DME-A. Arndt 1 

• # * Effective January 17. 1985 

Akron. OH—Akron Canton Regional. VOR 
RWY.23. Arndt 5 


Effective December 20.1984 

Fergus Falls. MN— Fergus Falls MuniFirmr 
Mickclson Fid. VOR RWY 17. Arndt 6 
Fergus Falls. MN—Fergus Pall* Mum Elnur 
Mickelson Fid, VOR RWY 35, Arndt. 8 
Fergus Falls, MN—Fergus Falls Muni-Etnar 
Mickelson Fid, VOR/DME RWY 31. Arndt. 

3 

* • • Effective December 19, 1984 

Richmond. VA—Richard Evelyn Byrd Inti. 
VOR RWY 25. Arndt. 12 

2. By amending { 97.25 LOG, LOG/ 
DME, LDA LDA/DME, SDF. and SDF/ 
DME SlAPs identified as follows: 

* * * Effective February 14, 1985 

Gainsville, GA—Lee Gilmer Memorial. LOC 
RWY 4. Amdt. 2 

* # * Effective December 13, 1984 

Corvallis, OR— Corvallis Muni. LOC RWY 17, 
Amdt. 3 

3. By amending § 97.27 NDB and NUB/ 
DME SLAPs identtfed as follows: 

* • * Effective February 14, 1985 

Arcata-Eureaka, CA—Areata. NDB-A. Amdt. 

6 

Gainesville, GA—Lee Gilmer Memorial. NDB 
RWY 4. Amdt. 2 

Bellaire. Ml—Antrim County. NDB RWY 2, 
Amdt. 9. Cancelled 

Bellaire. Ml—Antrim County. NDB RWY 2. 
Orig 

Clasgow. MT—Glasgow lntl. NDB RWY 3a 
Orig. 

Bassett. NE—Rock County. NDB RWY 31, 
Amdt. 1 

Valentine. NE-Miller Reid. NDB RWY 31. 
Amdt. 4 

Clinton. NC — Sampson County, NDB RWY a 
Amdt 3 

Hickory. NC-Hickory Muni. NDB RWY 24. 
Amdt. 2 

Kelso, WA—Kelso-Longvu?w. NDB-A. Amdt 
2 

New Richmond. Wt—New Richmond Muni 
NDB RWY 13. Amdt. 1 

4. By amending S 97.29 ILS TLS/DME, 
ISM IA MLS. MLS/DME and MLS/ 
RNAV SlAPs identified as follows: 

* * * Effective February 14, 1985 

Areata-Eureka. CA—Areata. TLS RWY 31. 
Amdt. 25 

Jackson. MS—Alien C Thompson Field. ILS 
RW"Y 15L. Amdt 4 

Charlotte, NC—Charlotte/Douglas lntl ILS 
RWY 36L Amdt 6 

Hickory. NC-Hickory Muni. ILS RWY 24. 
Amdt. 4 

Portland OR—Portland IntL ILS RWY 10R. 
Amdt. 27 

* * * Effective January 17. 1985 

Akron. OH—Akron-Canton Regional ILS 
RWY 1. Amdt. 32 

Akron. OH—Akron-Canton Regional IIS 
RWY 19. Amdt 2 

Akron. OH—Akron-Canton Regional. ILS 
RWY 23. Amdt 5 


’ * * Effective December 20. 1984 
Tampa. R^—Tampa lntl. ILS RWY 3<>L I 
13 

* * # Effective December 19, 1084 

Richmond. VA—Richard Evrlvn Byrd in?L I 
U.S RWY 7. Amdt 24 

5 By amending § 97.31 RADAR SlAfl I 
identified as follows: 

* * * Effective January 17, 1985 I 

Akron. OH—Akron-Conton Region.*! 

RADAR-1, Amdt 16 

* # • Effective December 19, 1984 

Richmond. VA—Richard Evelyn Byrd ln:t R 
RADAR-1, Amdt. 9 

(Secs. 307. 313(a). 601, and 1110, Pedef.il 
Aviation Act of 1958 (49 U.S.C 1348 UlAU'J I 
1421. and 1510): 49 U.S.C. 100 (r) (Rev i*ed 
Pub L 97-449, January 12, 1983); and H OH I 
11.49(b)(3)) 

Note.—The FAA has determined that this I 
regulation only involves an established hod) I 
of technical regulations for which frri}u»Tt 
and routine amendments are necesvin, to 
keep them operationally current. It. 
therefore—(1) is not a "major rule" under I 

Executive Order 12291; (2) is not a 
"significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034 
February 28,1979); and (3) does not v>.irr«nt I 
preparation of a regulatory evaluation rhe] I 
anticipated impact is so minimal. For the 
same reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial numbed I 
small entities under the criteria of th* I 
Regulatory Flexibility Act. 

Issued in Washington. D.C- on December 
28.1954. 

Kenneth S. Hunt. 

Director of Flight Operations. I 

Note.—The incorporation by reference a | 
the preceding document was approved bv ii* I 
Director or the Federal Register on Decrmiaf I 
31.198a and reap proved as of Januarv 1 I 
1982. 

|FR Doc. 85-239 Filed 1-3-85: 8 46 am] 

MLUNQ COOC 4f 10-tVM 


14 CFR Parts 121,127, and 135 

(Docket No. 1S510; SFAR No 38-11 

Special Federal Aviation Regulation 
No. 38 Certification and Operating 
Requirements 

agency: Federal Aviation 
Administration (FAA). DOT. 

action: Final rule; request for 
comments. 

summary: This amendment extends the 
effectiveness of Special Federal 
Aviation Regulation (SFAR) No. 35 In 
1978. the FAA promulgated SFAR 38 a* 
an interim regulation to address 
regulatory questions arising from 
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legislation that resulted in economic 
deregulation of the air transportation 
industry, and from the Civil Aeronautics 
Board’s (CAB) scheduled demise (or 
“sunset”) on December 31.1964. Having 
generally reviewed the FAA regulations 
to determine the most appropriate 
regulatory response to the Airline 
Deregulation Act of 1976 and the 
termination of CAB functions attendant 
on the CAB sunset the FAA concludes 
that it is appropriate to extend the 
termination date of SFAR 36 to allow 
time for the FAA* in separate 
rulemaking* to propose and receive 
comments on certain revisions to 
present SFAR 36. 

OATES: Effective January 1.1985. the 
termination date for SFAR 36 is 
extended to June 1.1905. Comments 
must be received on or before March 5, 

1965. 

addresses: Send comments on the rule 
in duplicate to: Federal Aviation 
Administration. Office of the Chief 
Counsel Attn. Rules Docket (AGC-204), 
Ducket No. 18510. 800 independence 
Avenue. SW. Washington* D.C 20591* or 
deliver comments in duplicate to: FAA 
Rules Docket, Room 916. 800 
Independence Avenue, SW. 

Washington* D.C. Comments may be 
examined in the Rules Docket 
weekdays, except Federal holidays* 
he!ween 8:30 a*m* and 5 p.m* 

FOR FORTH EH INFORMATION CONTACT: 

Mr. David Catey* Project Development 
Branch* Air Transportation Division. 
Office of Flight Operations* Federal 
Aviation Administration* 600 
Independence Ave., SW. Washington. 
DC. 20591; telephone (202) 472-4821. 
SUPPLEMENTARY INFORMATION 

Background 

On December 12.1978, the FAA 
promulgated SFAR 38 in consequence of 
the Airline Deregulation Act of 1978 
(Pub L 95-304. 33 U.S.C 857-14). That 
Act embodies the Congressional intent 
'hat the Federal Government diminish 
it* involvement in regulating the 
economic ospects of the airline industry. 
To accomplish this. Congress directed 
that the Civil Aeronautics Board (CAB) 
be abolished, and in anticipating its 
sunset, the CAB curtailed or suspended 
mut h of its regulatory activity. On 
October 4.1984, additional legislation 
was enacted further defining the process 
for CAB sunset. 

Because some aspects of FAA safety 
regulation rest upon CAB definitions 
ttnf l authority* the FAA found it 
necessary in 1978 to adopt an Interim 
measure to provide for an orderly 
transition from CAB and FAA 
»r blocking authority, to a regulatory 
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regime with no CAB in existence. SFAR 
38 cet out FAA certification and 
operating requirements applicable to all 
“air commerce** and “air transportation” 
operations for “compensation or hire”. 
(SFAR 30 does not address Part 133 
external load operations* Part 137 
agriculture aircraft operations, or Part 91 
training and other special purpose 
operations.) The FAA has reviewed 
SFAR 38 and has concluded that it 
should be revised and clarified and that 
its effectiveness should be continued 
until at least May 1.1986, to give the 
FAA time to review all of its regulations 
in a post-CAB sunset light. A proposed 
revision of SFAR 38 will soon be 
published for public comment in the 
Federal Register. This amendment 
merely extends the termination date of 
SFAR 38 to June 1.1985* to allow 
adequate time for receipt and 
consideration of public comment on the 
proposed revisions to present SFAR 38 
which are being undertaken in separate 
rulemaking. 

Good Cause Justification for immediate 
Adoption 

llie termination date for SFAR 38. and 
for the operating certificates issued 
under SFAR 36. is January 1,1985. The 
reasons which justified the adoption of 
SFAR 36 still exist Therefore, it is in the 
public interest to extend the termination 
date of SFAR 36 from January 1.1985, to 
June 1,1985. This action is necessary to 
permit continued operations under 
operating certificates issued under 
SFAR 38 and to avoid confusion in the 
administration of FAA regulations 
regarding operating certificates and 
operating requirements. 

In addition, since this amendment 
continues in effect the provisions of a 
currently effective SFAR and imposes 
no additional burden on any person, 1 
find that notice and public procedures 
hereon are unnecessary. Impracticable* 
and contrary to the public interest* and 
that the amendment may be made 
effective in less than 30 days. However, 
interested persons are invited to submit 
such comments as they may desire 
regarding this amendment. 
Communications should identify the 
docket number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before the close of the comment 
period will be considered by the 
Administrator, and this amendment may 
be changed in light of the comments 
received. All comments received will be 
available* both before and after the 
closing date for comments, in the Rules 
Docket for examination by interested 
parties. 


Trade Impact Statement 

The FAA finds that this amendment 
will have no impact on international 

trade. 

Regulatory Flexibility Determination 

The FAA finds that the amendment 
will have no significant economic 
impact on small entities. 

The FAA has determined that this 
document involves a rule change which 
imposes no additional burden on any 
person. Accordingly, it has been 
determined that: the rule change does 
not involve a major rule under Executive 
Order 12291: it is not significant under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26.1979); and its 
anticipated impact is so minimal that 
full regulatory evaluation is not 
required. 

List of Subjects 

U CFR Pari 12J 

Aviation safety. Safety, Air carriers. 
Air transportation. Aircraft. Airmen. 

14 CFR Part 127 

Aircraft, Air carriers. Airworthiness, 
Airmen. 

14 CFR Part 135 

Air carriers, Aviation safety. Safety, 
Air transportaion, Air taxis. 
Airworthiness* Airmen. Aircraft. 

Adoption of the Amendment 

In consideration of the foregoing. 

Parts 121,127 and 135 of the Federal 
Aviation Regulations are amended as 
follows, effective January 1,1985. 

By amending Special Federal Aviation 
Regulation No. 38 in 14 CFR Parts 121, 
127, and 135, to change the termination 
date from “January 1.1985.” to ”|une 1, 
1985.” 

(Secs. 313. 601. 603. 601 and 1102* Federal 
Aviation Act of 1956 as amended (49 U.S.C 
1354.1421,1423. 1424. and 1502); 49 U.S.C 
106(g) (Revised. Pub. L 97-449. January YL 
1963)). 

Issued in Washington. D.C on December 

27. 1984. 

Donald D. Engen. 

Administrator. 

(FR Doc 84-340 22 Filed 12-31-64: 3:32 pm| 

SltUHQ COOC 4S10-1S-* 


CIVIL AERONAUTICS BOARD 
14 CFR Ch. II 

Transfer, Removal, and Reissuance of 
Regulations to Transportation 
Department 

agency: Civil Aeronautics Board. 
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action: Notice of Transfer 


summary: On January 1,1985, most of 
the authority of the CAB will transfer to 
the Department of Transportation. 
Consequently, most of the Board's 
existing rules will be administered by 
DOT after January 1. This notice 
identifies those rules transferred to 
DOT. those to be reissued by DOT. and 
those which are revoked. 
dates: Adopted: December 28.1984. 

Effective: January 1.1985. 

FOR FURTHER INFORMATION CONTACT: 
John Craig Weller, Office of the General 
Counsel. Civil Aeronautics Board. 1825 
Connecticut Avenue. N.W., Washington, 
D.C 20428; 202 673-5442. (after January 
8.1985. (202) 472-5577). 

SUPPLEMENTARY INFORMATION: The 
Airline Deregulation Act of 1978 (ADA) 
provided for the gradual transition from 
an airline industry that was largely 
controlled by government regulation to 
one largely controlled by the 
marketplace. As a part of the final phase 
of this process, the Civil Aeronautics 
Board will cease to exist on Deceml>er 
31.1984. and most of its remaining 
authority will be transferred to the 
Department of Transportation. Some of 
this authority, such as oversight of 
international air transportation, was 
included in the ADA; the remainder, 
such as domestic fitness and consumer 
protection, was included in the Civil 
Aeronautics Board Sunset Act of 1984. 

This notice lists the current rules 
administered by the Civil Aeronautics 
Board and the disposition of those rules 
upon transfer. While this notice is being 
issued by the Board. DOT has been 
consulted and concurs. 

In general, one of three things will 
happen. First, the rules in Subchapter 
A—Economic Regulations (except for 
Parts 245 and 246), Subchapter D— 
Special Regulations (except for Part 
370), Subchapter E—-Organization 
(except for Part 385), and Subchapter 
F—Policy Statements, will transfer 
intact to DOT and will retain the current 
numbers. 

Most of the rules in Subchapter B— 
Procedural Regulations, and Part 385 of 
Subchaptcr E, are being reissued by 
DOT to reflect its new organizational 
structure. See. Notice 84-17. 49 FR 46006. 
November 21.1984. For the most part, 
the organization and numbering of these 
reissued rules will remain the same as 
the present CAB rules. 

Parts 245 and 246 are being revoked 
because the underlying statutory 
authority for them expires. Part 310b 
concerning public access to Board 
meeting is being revoked since there will 
no longer be Board meetings. Parts 312 
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and 370 are being revoked because DOT 
already has regulations covering these 
areas. A final rule for each of these 
actions is being issued separately. 

In addition. DOT is in the process of 
consolidating all of the Board's antitrust 
rules, now found in various sections of 
the Board's rules, into a new Part 303. A 
notice of proposed rulemaking 
concerning the antitrust rules should be 
issued shortly, but the new consolidated 
rules will not be in effect until after the 
Board's sunset. 

This notice, of course, has no 
substantive effect on the rules or those 
subject to them; it merely provides a 
convenient reference source for the 
disposition of the Board's rules after 
sunset. 

Accordingly, the following listed rules 
of the Civil Aeronautics Board will be 
affected as indicated on January 1.1985. 


Subchapler A—Economic Regulations 


200 

201 


Appkceions tor certiorate* of 
pubic cownonw end necae- 

20? : Cerihcaiet euthoramg scheduled 
roula service Term* com* 


203 Waiver of Ware** Convenbon *• 

abtey Ante and defenses 

204 Data to support town* determr*. 

ton* 

205 Arcrsft ecodant kebtefy tmrance 

206 Certftcetee of pubic conmtnct 


207 

2oe 


Charter mps and apeae* aorvtOM 
Terms. comjoonai and wrvtstions 
•of ceroAcatet to engage to 
charter m transportation 
Appkceions tor permte to toraign 


Tarma. condoons. and krrwtaOona 
Of foreign m comar perntos 


2it 

212 • Charter top* by toraign or canv 

213 

214 


215 

21S 

217 

210 


210 

222 

223 

220 

231 

232 

236 


240 

241 
245 


of foreign m earner permits au 
horttoQ charter or transport#- 
•on only 

Name* of a* earners and toreign 


Conmnglng of bind sector traf¬ 
fic by toregn m camera 
Reporting data peruenng to cMI 
eroraft charters performed by 
US 


Lease by foreign m earner or 
other foreign person of aircraft 


inter model cargo eervtce* by tor- 
•V or camera 

Free and reduoadvate transporta¬ 
tion 

Embargo#* on property 


Esempoon from schedule tong _ 

Transportation of mail, review of 
orders of Postmaster General 
Retoreafment of gains donvwj 
from the sate or other daprm- 
tton of fight equemen* 
inspection of accounts and prop- 
any 

Undorm eystem of accounts and 
reports 

Reports of ownerVxp of stock 


Transfer to DOT 
Do 


Do 


Do 

Do 


Do 

Do 


Do 

Do 


Do 

Do 

Oo 

Do 

Oo 

Do. 

Oo 

Do 


Oo 

Oo 

Oo 

Do 

Do 

Oo 

Oo 


Do 

Oo 


P*1 

Tate 

Otepcenor. 

245 

Reports of stock oensrshp of 

Do 


affbais i of air camers. 


247 

Died erport-to-arport mfeaoa 
records 

Transfer »o 00T 

240 

SubfTsaaion of audn and rscon- 
ceaSon reports 

Do 

249 

Preservation of ar earner records 

Do 

250 

OwOfMte 

Do 

251 

Proftotoed interests, intertociung 
retebonshps 

Do 

252 


Oo 

253 

Noece of teryn# of oontrsd of 
carnage 

Oo 

254 

Domestic baggage battery. 

Do 

2«1 

FAng of asrtemente -- 

Oo 

263 

Pertiupebon of ea earner esaocte- 
bone to Board proooetenga 

Oo 

270 

Cnsene for designating ekgfcfe 
porta. 

Oo 

207 

Exempeon and approval of cer¬ 
tain rtsrtocfng reteHonstepi 

Do 

286 

Evampbon of a* carters tor mb 
tary transports ton 

Oo 

291 

Domestic cargo banaporlation 

Do 

292 

Osssihcabon end e»empbon of 
Atesien a* camera 

Oo 

294 

Canedten charter ar ten opera¬ 
tors 

Oo 

296 

fendrect ea transportaboh of prop¬ 
erty 

Oo 

297 

Foreign a* trwght forwarder* end 
forego cooperstore shippers 
eseoctobons. 

Do 

290 

Esempeone tor ten operations 

Do 

299 

Exempeon from section 406 tor 
arcraft soguteoni 

Do 


Subchapter B—Procedural Regitettona 

300 

Rites of conduct in Board pn> 

Reissued by 


ceedtoga 

DOT 

302 

Rites of pracaoe to Board pro- 
ceetengs. 

00 

305 

Rites of prectce to rtomief non- 
mveabgsQona 

Oo 

310 

tepteton and oopyang of Board 
Opevons. orders. end records 

Oo 

3 tO* 

Access to systems Of records— 
regulations and exemptions *m- 
ptomemng the Privacy Act of 
1974 

Oo 

310b 

Pubic access to Board meeinga 

Revoked 

311 

Classifies ton end cteciesefcetion 

Reissued by 


of neftonai Mcutty toformeuon 
end maianat 

DOT 

312 

.--- —A. - — jJ ffi ■ tl.X-.1 

or lMwii 
Emteonmentai Pokey Act 

Revoked 

313 

Implements ion of the Energy 

Reamed by 


Poicy and Conservation Act 

DOT 

314 

Employee Piotecion Program 

Ob 

316 

Infixmetion abtotod a> section 

TranaNn w 


400 appiceione 

DOT 

316 

Coiecbon of ctsrms owed tea 

Rstosued by 


Untied States. 

DOT. 

320 

Procec>j»es tor awarding Japa¬ 
nese cherter auPtorueions 

Oo 

321 

Unused authority procedures —- 

Transfer »c OOT 

323 

Tenonabona, suspension*, and 

Rems usd by 


reduciona of service 

OOT 

324 

Procedures tor compensating air 
fywiyiy |gr lOSSSS 

Do 

325 

risentisl m servirs procedures 

Ob 

326 

Procedures for bumping ste 
dk/ed ar camera from efgbie 

Do 


potote 



Subchapter C—(Reserve d ! 


370 

372 

373 

374 

374a 

375 


Employee retponsetety end OOrv- 
duct 

Oversaes mteary personnel char- 


tmpJemantebon of toe Equal 
Access to Jusbce Act 
tmptemantetion of toe Consumer 
Grade Rrotecion Act vnth ra¬ 
sped to tr earners end tormgn 


Extension of credR by artnes to 
Federal pohcsl ctndditrt 
Na mg i s o n of forego card aircraft 
withto the Urtoed States 


ID DOT 


Do 

Do 


Do 

Do 
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X* SttwnM ot oroanaMon. oa* Do 
o i Mhorty. and avw | 

•tA of recorrH and irfom#- 

t»oa 

3* rMogoiwna and r***» tn ac*on 9msm*a t* 
unddr .Kfa g t o g nonlw r g ; DOT 
'Tiaftara. 

M >yaraxa«on and opera*** <**mg Tranatar lo OOT 
aniprQaocy conMooa 
r«oo and cftorgoa lor tpocW f Do 
•anaooa 

Soberwaploc f Mcy St»*m«nta 


m 

Gu*ftrtn«« fur mdMrtuN dUrrri- 
nUxb f|4 MMnM Nr trans¬ 
portation. 

OO 


Sutamonli of garwrN potcy_ 

Do 

•JO¬ 

HN 

__ 



By the Civil Aeronautics Board. 
Phyllis T. Kay lor, 

Snrviary. 

|FR [)<*: 85-201 Filed 1-3-45; 8:45 am] 
BaUNO coot *320-01-41 


14 CFR Part 245 

I r * 9 - ER-1403; Arndt No. 7 to Part 2451 

Reports of Ownership of Stock and 
Other interests 

agency: Civil Aeronautics Board. 
action: Final rule. 

Summary: The CAB revokes its rule 
requiring reports of ownership of slock, 
or other interests, in air carriers or other 
persons engaged in phases of 
aeronautics This action is required 
because the statutory authority for this 
section expires on January 1.1985. 
oaths: Adopted: December 28,1984. 
Effective: January 1.1985. 

POR FURTHER INFORMATION CONTACT: 
|ohn Craig Weller. Office of the General 
Counsel, Civil Aeronautics Board. 1825 
ut Avenue. NW„ Washington. 
D C 20428; 202 673-5442. 
supplementary information: The Civil 
Aeronautics Board will cease to exist at 
the end of 1984 and most of its present 
■uthority and rules will transfer to the 
Department of Transportation on 
lanuary 1.1985. Howevet*. pursuant to 
the Civil Aeronautics Sunset Act of 
l%4. sections 407 (h) and (c). and 
section 409 of the Federal Aviation Act 
are abolished on January 1, 1985. These 
sections of the Act provide the statutory 


basis for Parts 245 and 246 of the 
Board s Economic Regulations. For that 
reason, the Board is revoking Parts 245 
and 246, effective January 1. 1985. 

Because this action is required by the 
statutory changes made by Congress, 
the Board finds for good cause that 
notice and comment are not required 
and that this rule may become effective 
when posted at the Federal Register. 

List of Subjects in 14 CFR Part 245 

Air carriers. Banks. Reporting and 
recordkeeping requirements, Securities. 

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Chapter II. Civil 
Aeronautics Board, as follows: 

PART 245—(REMOVED! 

1. The authority for Part 245 is: 

Authority; Sect. 204. 407, 409. Pub. L 85- 
726. ns amended 72 Stat. 74S. 766.708; 49 
U.S.C. 1324. 1377,1379. 

Z 14 CFR Part 245. Reports of 
ownership of stock and other interests, 
is removed and reserved. 

By the Civil Aeronautic* Board. 

Phyllis T. Kavtor. 

Secretary. 

|FR Doc- 84-34024 Filed 12-31-84; 3:40 pm] 

SILLING COOC *320-01-41 


14 CFR Part 246 

(Reg ER-1404; Arndt No. 3 to Part 2461 

Reports of Stock Ownership of 
Affiliates of Air Carriers 

agency: Civil Aeronautics Board. 
action: Final rule. 

Summary: The CAB revokes its rule 
requiring reports of ownership of stock 
by affiliates of air carriers. This action is 
required because the statutory authority 
for this section expires on January 1. 
1985. 

oates: Adopted: December 28.1984. 
Effective: January 1.1965. 

FOR FURTHER INFORMATION CONTACT: 
John Craig Weller. Office of the General 
Counsel. Civil Aeronautics Board. 1825 
Connecticut Avenue, NW„ Washington, 
D C. 20428; 202 873-5442. 
supplementary information: For the 
reasons explained in ER-1403, adopted 
today, the Board revokes its rules in 14 
CFR Part 248 concerning reporting of 
stock interests by affiliates of air 
carriers. 

List of Subjects in 14 CFR Part 246 

Air carriers, Holding companies. 
Reporting and recordkeeping 
requirements. Securities. 


Accordingly, the Civil Aeronautics 
Board amends 14 CFR Chapter II. Civil 
Aeronautics Board \ as follows: 

PART 246—[REMOVED| 

1. The authority for Part 246 is: 

Authority: Sees 204. 407. 409. Pub. L 05- 
726. at amended; 72 Stat. 743. 768. 7b& 49 
U.S.C. 1324.1377. 1379. 

2. 14 CFR Part 248, Reports of stock 
ownership of affiliates of air carriers, is 
removed and reserved. 

By the Civil Aeronautics Board. 

Phyttis T. Kay tor, 

Secretary. 

|FR Doc. 84-34025 Filed 12-31-84; 3;40 pm) 

BILLING COOC UTO-Ot-M 


14 CFR Part 291 

I Reg. ER-1402; Economic Regulations; 
Arndt No. 17 to Part 291; Docket 42585] 

Domestic Cargo Transportation 

agency: Civil Aeronautics Board. 
action: Final rule. 

summary: The CAB changes the 
applicability of its rules for domestic all- 
cargo air transportation to include air 
transportation wholly within the States 
of Alaska and Hawaii. The change is 
required by the Civil Aeronautics Board 
Sunset Act of 1984. All-cargo air 
transportation within those States will 
now be subject to the same liberal rules 
as in other States. 

DATES: Adopted: December 28, 1984. 
Effective: February 4. 1985. 

FOR FURTHER INFORMATION CONTACT: 
Joanne Petrie, Office of the Assistant 
General Counsel for Regulations and 
Enforcement. U.S. Department of 
Transportation. 400 Seventh Street. SW. 
Washington. D.C. 2059a (202) 426-4723. 
SUPPLEMENTARY INFORMATION: The 
Board's rules in 14 CFR Part 291 relieve 
domestic all-cargo carriers from many- 
statutory requirements in accordance 
with the policy of the cargo deregulation 
amendment in 1977 (Pub. L 95-163) and 
the Airline Deregulation Act (Pub. L 98- 
504). In accordance with the cargo 
deregulation amendments, these rules 
do not apply to air transportation wholly 
within the States of Alaska and Hawaii. 

Congress has now. however, decided 
that all-cargo air transportation in these 
States should be treated as it is in all 
other interstate and overseas air 
transportation. The Civil Aeronautics 
Board Sunset Act of 1984 eliminates the 
distinction created by the cargo 
deregulation amendments. In view of 
this statutory* charge. Transamerica has 
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asked that our rules be changed to allow 
cargo carriers in Alaska and Hawaii to 
operate under the more liberalized rules 
of Part 291. 

We agree with Transamerica that the 
exclusion of all cargo air transportation 
in Alaska and Hawaii should be 
eliminated because there is no legal or 
economic justification to continue the 
distinction. By Order 84-12-118 the 
Board removed the conditions on 
section 418 certificates restricting all¬ 
cargo operations in those States. In the 
show cause order preceding the 
certificate condition removal, the Board 
stated that it would change its rules to 
reflect the changed statutory intent. The 
Board has received no comments on the 
proposed changes. The Board is 
changing the definition in § 291.2 to 
remove the limitation on applicability of 
Part 291 for all-cargo air transportation 
wholly within Alaska and Hawaii. 

The statutory changes become 
effective on January 1.1985. Because of 
this change in statutory intent and so 
that carriers and shippers can take 
advantage of this change-us soon as 
possible, the Board for good cause finds 
that notice and public procedures are 
unnecessary and contrary to the public 
interest. For the same reasons, the Board 
finds that there is good cause to moke 
the rule effective less than 30 days after 
publication in the Federal Register. 

List of Subjects in 14 CFR Part 291 

Air carriers. Antitrust Freight. 
Insurance. Reporting requirements. 

PART 291—(AMENDED! 

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Part 291. 

Domestic Cargo Transportation , us 
follows: 

1. The authority for Port 291 is: 

Authority: Secs. 102. 204. 401. 407. 408, 416. 
418. Pub. L 85-728. as amended. 72 Slat. 740. 
743. 766. 787; 91 Slat. 1284. 49 U.S.C. 1302. 
1324.1371.1377.137a 1388, 1388 

2. The definitions in § 291.2 of “all- 
cargo air carrier/' "all-cargo air 
service/' and “domestic cargo 
transportation" are revised to read: 

$291.2 Definitions. 

• • • • • 

“All-corgo air carrier" or “section 418 
carrier" means an air carrier holding an 
all-cargo air service certificate issued 
under section 418 of the Act to provide 
domestic cargo transportation. 

“All-cargo air service” means 
domestic cargo transportation 
performed by any carrier holding a 
certificate issued under section 418 of 
the Act. 


“Domestic cargo transportation” 
means the carriage by aircraft in 
interstate or overseas air transportation 
of property or mail, or both. 

• % • • • 

By The Civil Aeronautics Board: 

Phyllis T. Kay lor, 

Secretary. 

[FR Doc 85-259 Filed 1-3-6S: 8:45 amj 

BILLING COOC 4320-01-4* 


14 CFR Part 310b 

[Reg. PR-265; Arndt. No. 1 to Part 310b! 

Public Access to Board Meetings 

agency: Civil Aeronautics Board. 
action: Final rule. 

summary: The CAB revokes its rule 
implementing the Government in the 
Sunshine Act. This action is taken 
because the CAB will go out of 
existence on December 31.1984. 

OATES: Adopted: December 28.1984. 
Effective: January 1.1985. 

FOR FURTHER INFORMATION CONTACT: 

John Craig Weller. Office of the General 
Counsel. Civil Aeronautics Board, 1825 
Connecticut Avenue, NW.. Washington, 
D.C. 20428; 202-673-5442. 
supplementary information: The Civil 
Aeronautics Board will cease to exist at 
the end of 1984 and most of its present 
authority and rules will transfer to the 
Department of Transportation on 
January 1,1985. Part 310b of the Board's 
Procedural Regulations sets forth the 
Board's rules implementing the 
Government In the Sunshine Act. These 
rules provide, in general, for public 
access to Board meetings. Because the 
Board will cease to exist at the end of 
the year, the Board's last meeting will be 
on December 31.1984. After that time, 
there will be no need for the provisions 
of Part 310b. 

Because this action affects only a rule 
of agency procedure, notice and 
comment are not required. In addition, 
because it reflects changes in the law 
made by Congress, the Board fjnds it 
may become effective when posted at 
the Federal Register. 

List of Subjects in 14 CFR Part 310b 

Sunshine Act. 

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Chapter IL Civil 
Aeronautics Board, as follows: 

PART 310b—(REMOVED) 

1. The authority for Part 310b is: 

Authority: See. 204(a). Federal Aviation Act 
of 195a as amended; 72 Stat. 743; 49 U.S.C 
1324; 5 U.S.C 552(g). 90 Stat. 1244. 


2.14 CFR Part 310b. Public access to 
Board meetings, is removed and 
reserved. 

By the Civil Aeronautics Board. 

Phyllis T. Kay lor. 

Secretary. 

[FR Doc. 84-34028 Filed 12-31-84: 3:40 pm) 

BFLUNO COOt 4320-41-4* 


14 CFR Part 312 

I Regulation PR-266; Arodt. No. 3 to Part 
312) 

Implementation of the National 
Environmental Policy Act 

agency: "Civil Aeronautics Board. 
action: Final rule. 

summary: The CAB revokes its rule 
implementing the National 
Environmental Policy Act. This rule will 
be superseded by DOT policy after the 
Board's sunset 

dates: Adopted: December 28.1984 
Effective: January 1,1985. 

FOR FURTHER INFORMATION CONTACT: 
John Craig Weller. Office of the General 
Counsel Civil Aeronautics Board. 1825 
Connecticut Avenue. NW, Washington. 
D C. 20428; 202-673-5442. 
supplementary information: The Civil 
Aeronautics Board will cease to exist at 
the end of 1984 and most of its present 
authority and rules will transfer to the 
Department of Transportation on 
January' 1.1985. Part 312 of the Board's 
Procedural Regulations set# forth the 
Board's rules implementing the National 
Environmental Policy Act. The 
Department of Transportation already 
has in existence a parallel policy 
covering all of its operations. DOT 
Order 5610.1C. This policy will 
supersede the provisions of Part 312, 
and, therefore, they are no longer 
necessary. 

Because this action affects only a rule 
of agency procedure, notice and 
comment are not required. In addition, 
because it reflects changes in the law 
made by Congress, the Board finds it 
may become effective when posted at 
the Federal Register. 

List of Subjects in 14 CFR Part 312 

Administrative practice and 
procedure. Environmental impact 
statements. 

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Chapter II. Civil 
Aeronautics Board, as follows: 

PART 312—[REMOVED! 

1. The authority for Part 312 Is: 
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Authority: Sees. 102. 204, Pub. L 85-720, as 
intended. 72 Slat. 74a 743; 49 U.S.C 1302. 
1324. National Environmental Policy Act of 
1509 83 Stat. 352. et seq^ 42 U.S.C. 4321. et 

1 14 CFR Part 312, Implementation of 
the National Environmental Policy Act , 
Is removed and reserved. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor. 

Secretary. 

|PR Doc.. 84-34028 Filed 12-31-84; 3:40 pm| 
ULLlttJ coot 


14 CFR Part 370 

(Regulation SPR-196; AmdL No. 4 to Part 

370! 

Employ## Responsibility and Conduct 

agency: Civil Aeronautics Board. 
action: Final rule. 


summary: The CAB revokes its rule 
concerning employee responsibility and 
conduct Those CAB employees who 
transfer to DOT after sunset will be 
covered by existing DOT regulations, 
including those governing responsibility 
and conduct 

dates: Adopted: December 2a 1984. 
Effective: January 1.1985. 

FOR FURTHER INFORMATION CONTACT: 

John Craig Weller, Office of the General 
Counsel, Civil Aeronautics Board. 1825 
Connecticut Avenue, NW.. Washington, 
D C. 20428; 202 673-5442. 

SUPPLEMENTARY INFORMATION: The Civil 
Aeronautics Board will cease to exist at 
the end of 1984 and most of its present 
authority and rules will transfer to the 
Department of Transportation on 
lanuary 1,1985. AH those present Board 
employees associated with this 
transferring authority will also go to 
DOT. Once there, they wiH be governed 
by the existing DOT regulations 
concerning employee responsibility and 
conduct in 49 CFR Part 99. Thus, the 
Board’s rules on employee conduct in 
Part 370 will no longer be necessary. 

Because this action concerns only a 
rule of agency procedure, notice and 
public comment are not required, 
f urthermore. because this action is 
required by changes in the law made by 
Congress, the Board finds for good cause 
that this rule should become effective 
when posted at the Federal Register. 

List of Subjects in 14 CFR Part 370 

Conflict of interests. 

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Chapter II. Civil 
Aeronautics Board, as follows: 


PART 370—i REMOVED | 

1. The authority for Part 370 is: 

Authority: E.O.11222. 30 FR 6469. 3 CFR. 
1965 Supp.; 5 CFR 735.101 et seq.; secs. 201. 
202 . 204 of the Federal Aviation Act 72 Stat. 
741. 742. 743; 49 U.S.C. 1321.1322.1324. 

2.14 CFR Part 370, Employee 
responsibilities and conduct, is removed 
and reserved. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor. 

Secretary. 

(FR Doc. 84-34027 Filed 12-31-84; 3 40 pm] 

StUJMQ COOL S320-01-M 


14 CFR Part 399 

(PS-114; Arndt No. 89 to Part 399; Docket 
42538) 

Statements of General Policy 

agency: Civil Aeronautics Board. 
action: Final rule. 

summary: The CAB is amending its 
policy statement concerning unrealistic 
scheduling to include air taxis. The CAB 
has authority under section 411 of the 
Federal Aviation Act to prohibit unfair 
and deceptive practices and an unfair 
methods of competition by all air 
carriers. This amendment puts air taxis 
on notice that this policy also applies to 
them. This action ia taken in response to 
a comment by Air BV1. 
dates: Adopted: December 31.1984. 
Effective: January 1,1985. 

FOR FURTHER INFORMATION CONTACT: 
Joanne Petrie, Office of the Assistant 
General Counsel for Regulations and 
Enforcement. U.S. Department of 
Transportation. 400 Seventh Street SW„ 
Washington, D.C. 20590, (202) 472-5577. 
SUPPLEMENTARY INFORMATION: In PS- 
111. 49 FR 40567, October 17.1984. the 
Board amended 14 CFR 399.81 to state 
that the CAB will consider unrealistic 
scheduling of flights by any certificated 
air carrier providing scheduled 
passenger air transportation to be an 
unfair or deceptive method of 
competition within the meaning of 
section 411 of the Federal Aviation Act 
of 1958, as amended. 

The applicability of S 399.81(a) was. 
based on Part 234. which had only 
applied to certificated air carriers. In 
drafting the language of the policy 
statement the Board did not mean to 
imply that air taxis were free to engage 
in unrealistic scheduling practices. 
Before that final rule was adopted. Air 
BV1 filed comments in Docket 27691 
asking the Board to explicitly prohibit 
commuter carriers from engaging in 
unrealistic scheduling practices. It 


alleged that one of its commuter 
competitors has published schedules 
that it cannot possibly perform based on 
the number of aircraft in its fleet. Air 
BVI argued that such actions violated 
section 411 and that commuters should 
be covered by the policy statement. 

Rather than incorporating Air BVI’s 
suggestion in PS-111, the Board decided 
to request comments on whether air 
taxis should be included in the policy 
statement. This request was made in 
PSDK-84, 49 FR 40568. October 17,1984. 
The only comment filed was by Air BVI. 
who supported the Board's proposal. 
Since there was no opposition to the 
proposal and because the Board has 
authority to act against air taxis under 
section 411, the Board is hereby 
adopting the changes as proposed. 

Regulatory Flexibility Act 

In accordance with 5 U.S.C. 605(b). as 
added by the Regulatory Flexibility Act. 
Pub. L 96-534, the Board certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of smaU entities. This rule will 
merely put air taxis on notice that 
unrealistic scheduling will be 
considered a violation of section 411 of 
the Act. The Board currently has this 
authority under section 411 and could 
take action against such violations 
without this policy statement No 
comments were filed in response to the 
Regulatory Flexibility statement in the 
notice of proposed rulemaking. 

List of Subjects in 14 CFR Part 399 

Administrative practice and 
procedure. Advertising, Air carriers. 
Airports. Antitrust Archives and 
records. Consumer protection. Freight 
forwarders, Grant programs— 
Transportation, Hawaii. 
Intergovernmental relations. Motor 
carriers. Puerto Rico. Railroads. 
Reporting requirements, Travel agents 
and Virgin Islands. 

PART 399—(AMENDED! 

Accordingly, the Civil Aeronautics 
Board amends Part 399, Statements of 
General Policy, as follows: 

1. The authority for Part 399 is: 

Authority: Sacs. 101,102,105, 204, 401. 402. 
403. 404, 405, 406. 407, 406. 409. 411. 412, 414. 
418. 801,1001.1002.1102.1104 of Pub. L 85- 
72a as amended, 72 Stat 737. 740.92 Stat. 
1708, 72 Stat. 743. 754. 757. 758. 760. 763, 766, 
767. 768. 769, 770. 771. 782. 78a 797; 49 U.S.C. 
1301,1302,1305,1324,1371. 1372.1373. 1374. 
1375,137a 1377, 137a 1379,1381.1382,1384. 
1388,1461,1481, 1482.1502. 1504; Pub. L 96- 
354, 5 U.S.C 601. 

2. Paragraph (a) of $ 399.81 is 
amended by removing the word 
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“certificated" so that it reads bs 
follows: 

5 399.81 Unrealistic or deceptive 

scheduling. 

(a) It is the policy of the Board to 
consider unrealistic scheduling of flights 
by any air carrier providing scheduled 
passenger air transportation to be an 
unfair or deceptive practice and an 
unfair method of competition within the 
meaning of section 411 of the Act. 

(bP # # 

Phyllis T. Kay lor, 

Secretary. 

All Members concurred except Vice 
Chairman McConnell and Member 
Morales who disapproved. Member 
Morales filed the following dissenting 
statement with which Vice Chairman 
McConnell agreed: 

Morales, Member Dissenting 

Carriers derive no economic benefit 
from unrealistic scheduling. All market 
incentives encourage carriers to make 
good faith efforts to operate their 
published schedules. Perhaps the best 
evidence that the marketplace is 
operating properly is that few* if any, 
abuses have occurred This would 
Indicate that not only should the 
statement not be broadened but that the 
original policy statement is unnecessary, 
and therefore should be eliminated 
Should a carrier be so self-destructive as 
to publish schedules it knowingly cannot 
meet— n nd is able to survive the natural 
remedy of the marketplace—then 
section 411 will provide sufficient 
authority for governmental intervention. 

Diane K. Morale*. 

[FR Doc. 85-254 Piled 1-W5: 8:45 turn] 

BILUNG COOC 4320-01-* 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Public and Indian Housing 

24 CFR Part 965 

(Docket No. N-84-1486; FR 2067J 

PHA-Owned or Leased Projects; 
Maintenance and Operation; 
Completion of Energy Audita 

agency: Office of the Assistant 
Secretary for Public and Indian Housing, 
HUD. 

action: Extension of deadline. 

summary: This notice advised PHAs 
that the deadline date for completion of 
energy audits of PHA-owrned public 
housing projects is being extended until 
March 5.1985. 


FOR FURTHER INFORMATION CONTACT: 

Charles Ashmore. Office of Public 
Housing. Room 4130, Department of 
Housing and Urban Development 451 
Seventh Street, SW., Washington, D C 
20410, telephone (202) 755-6640. (This is 
not a toll-free number.) 

SUPPLEMENTARY INFORMATION: 

Background 

On November 14,1983 at 48 FR 51785. 
HUD proposed to amend certain 
sections of 24 CFR Part 865 dealing with 
(1) the conversion of mastermetered 
utilities to individual metering in 
existing PHA-owned public housing 
projects and (2) the conduct and 
completion of energy audits. 

(Effective December 13.1983. all Parts 
of Chapter VU1. Title 24 of the Code of 
Federal Regulations that relate to public 
and Indian housing were transferred to 
Chapter IX of Title 24. and Pari 885 was 
redesignated as Pari 905. (46 FR 44071, 
55452) For ease of reference, however, 
sections of the current rule are identified 
in this Notice by their earlier Pari 865 
designation.) 

in the preamble of the November 14. 
1983 proposed rule (48 FR 51786), HUD 
indicated that (1) it was proposing to 
amend $ 665.310(a) to extend the 
completion date for energy audits 
conducted under { 865,304 from May 7, 

1983 (three years from the effective date 
of the current rule) to December 31.1984, 
and (2) it had determined that, under 24 
CFR 899.101(a), there was good cause to 
waive the May 7,1983 deadline date for 
completion of the audits, pending 
publication of a final rule amending 

§ 805.310(a). 

HUD based its determination to 
extend the deadline to December 31. 
1984. on the need to give PI I As a 
reasonable opportunity to complete their 
energy audits, since the Department had 
not issued necessary instructions on 
how to conduct an approved energy 
audit until late 1962. 

Thu Notice 

This Notice advises PHAs that tKe 
December 31,1984 deadline date for 
completion of energy audits is extended 
to March 5,1985. Unforeseen delays 
have prevented the Department from 
publishing the final rule in 1984. We now 
anticipate that the final rule will be 
published in early 1985, but will not 
become effective until after 30 calendar 
days of continuous session of Congress, 

The Department believes that 
retention of the December 31.1984 
deadline would be justified on the 
following bases: (1) PHAs were put on 
notice with regard to the December 31, 

1984 deadline date by the preamble and 
regulatory text of the proposed rule, and 


by instructions from HUD Field Office* 
(2) adherence to the December 31,1984 
deadline was not dependent upon 
issuance of a final rule, since energy 
audits submitted in accordance with 
that deadline are subject to the 
regulations and Departmental 
Handbooks currently in effect: and (3) 
PHAs have already benefited from the 
waiver of the initial completion deadline 
date of May 7.1983 and have had a 
reasonable opportunity—over 4*6 
years—to complete the required energy 
audits. However, in order to assure that 
no PHA is adversely affected by the 
delay in publication of a final rule, 11UD 
has decided to extend the deadline did* 
for completion of the PHA energy audits 
to March 5.1985. 

The energy audit requirements have 
been approved by OMB and assigned 
approval number 2502-0271. 


Dated: December 21,1964. 

Warren T. Lindquist, 

Assistant Secretary for Public and Indian 
Housing. 

|FR Doc 85-94 Filed 1-3-85; 645 um| 
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DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 931 


Approval of Permanent Program 
Amendment to the New Mexico 
Program 


agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Final rule. 


summary: OSM is announcing the 
approval of an amendment to the New 
Mexico permanent regulatory program 
(hereinafter referred to as the New 
Mexico program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The amendment 
establishes regulations concerning mine 
access and haul roads. At New Mexico*! 
request. OSM is deferring a decision on 
the blaster training, examination, and 
certification program, which had 
previously been included with this 
amendment. 

After providing opportunity for public 
comment and conducting a thorough 
review of the program amendment In 
accordance with 30 CFR 732.17. the 
Secretary of the Interior has decided 
that the amendment meets the 
requirements of SMCRA. 
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The Federal rules at 30 CFR Part 931 
I which codify decisions concerning the 
I New Mexico program are being 
I amended to implement this action. 

The final rule is being effective made 
immediately in order to expedite the 
State program amendment process and 
encourage States to conform their 
programs to the Federal standards 
without undue delay: consistency of the 
State and Federal standards is required 
bySMCRA. 

effective DATE: January 4.1985. 

FOR FURTHER INFORMATION CONTACT: 

I Robert Hagen, Field Office Director. 
Office of Surface Mining. 219 Central 
Avenue, NW., Albuquerque, New 
Mexico 87102; Telephone: (505) 766- 

I486. 

SUPPLEMENTARY INFORMATION: 

I Background 

The Secretary approved the New 
Mexico program on December 31.1980 
conditioned on the correction of twelve 
deficiencies. Information pertinent to the 
general background, revisions, 
modifications, and amendments to the 
permanent program submission, as well 
as the Secretary’s findings, the 
disposition of comments and a detailed 
explanation of the conditions of 
approval can be found in the December 
31, 1980, Federal Register (45 FR 86459- 
86490), 

II. Submission of Program Amendments 

By letter dated June 5,1984, New 
Mexico submitted a proposed program 
amendment to modify its regulations for 
mine roads performance standards and 
to add a program for the training, 
examination and certification of blasters 
working in surface coal mining 
operations. 

In the July 16,1984. Federal Register 
(49 FR 28742). OSM announced receipt 
of the proposed amendment, opened a 
public comment period and set a 
tentative public hearing date of August 
10.1984. Since no requests were made, 
the scheduled public hearing was not 
held. The public comment period ended 
August 15, 1984. without receipt of any 
comments. 

On July 27.1984. and October 1. 1984, 
New Mexico submitted revisions 
correcting typographical and format 
errors present in the original June 6. 

1964, submission. 

By letter dated November 27.1984. 
OSM notified New Mexico of certain 
deficiencies in the proposed blaster 
certification program regulations, and 
advised the State that final approval 
could not be granted until New Mexico 
submitted its proposed training program 
and examination for OSM review and 


approval. In a letter dated December 8, 
1984. New Mexico requested that OSM 
proceed with approval of the roads 
regulations, while deferring action on 
the blaster certification program portion 
of the amendment. Since New Mexico 
has obtained OSM approval (49 FR 
20287) of an extension of the deadline 
for submission of its blaster training, 
examination and certification program 
until March 4. 1985, OSM has granted 
this request. 

111. Director's Findings 

A. General Findings 

In accordance in with SMCRA and 30 
CFR 732.15 and 732.17. the Director finds 
that the amendment to Coal Surface 
Mining Commission (CSMC) Rule 60-1 
as submitted by New Mexico on June 6. 
1984. and revised on October 1,1984. 
meets the requirements of SMCRA and 
the Federal regulations, as discussed 
below. As noted in the preceding 
section, action on the portion of the 
original submission relating to the 
blaster certification program is being 
deferred until New Mexico submits 
additional programmatic materials. At 
that time OSM will resume processing of 
the New Mexico blaster certification 
program as a separate notice of 
rulemaking. 

In the October 1,1984, Round 2 
decision in In Re: Permanent Surface 
Mining Regulation Litigation II (Civil 
Action No. 79-1144). the U.S. District 
Court for the District of Columbia 
remanded the Federal regulations 
concerning road classification. 

Therefore, the proposed New Mexico 
road regulations were reviewed using 
the general standard of consistency with 
SMCRA. The Director finds the , 
proposed New Mexico roads rules to be 
as stringent as the SMCRA 
requirements. When new Federal roads 
regulations arc issued, the Director will 
again review the New Mexico rules to 
determine whether they are no less 
effective than the Federal rules. 

B. Specific Findings 

New Mexico has proposed to amend 
its definition of "road*’ at CSMC 80-1-1- 
5. The Director finds the revised 
definition to be in accordance with the 
requirements in section 515 of SMCRA. 

New Mexico has adopted regulations 
at CSMC 80-1-20-150 and CSMC 80-1- 
20-151 to replace the ones affirmatively 
disapproved as part of the original New 
Mexico program decision document. See 
30 CFR 931.12 (n). CSMC 80-1-20-150 
establishes a road classification system, 
sets general performance standards.and 
specifies design, construction, location, 
maintenance, and reclamation 


requirements for all roads. CSMC 80-1- 
20-151 establishes additional standards 
and criteria, including certification by a 
registered professional engineer, to be 
met for all primary roads. Both sections 
are intended to insure that the 
construction, maintenance and 
postmining conditions of roads will 
control or prevent erosion, siltation. and 
water pollution: and control or prevent 
damage to fish and wildlife, their 
habitat, public or private property, 
stream beds, and water flows. The 
Director finds the new regulations to be 
in accordance with section 515(b) (17) 
and (18) of SMCRA. 

IV. Public Comments 

m 

Of the Federal agencies invited to 
comment on the proposed amendments, 
responses were received from the 
Environmental Protection Agency, the 
Fish and Wildlife Service and the Soil 
Conservation Service. None provided 
any substantive comments, nor were 
any other public comments received. 

The disclosure of Federal agency 
comments is made pursuant to section 
503(b)(1) of SMCRA and 30 CFR 
732.17(h)(10)(i). 

V. Director's Decision 

Based on the above findings, the 
Director is approving the New Mexico 
road regulations submitted as an 
amendment to the New Mexico program 
on June 0,1984, as corrected by the 
submission of October 1,1984. The 
Director is amending Part 931 of 30 CFR 
Chapter VII to implement this decision. 

VI. Procedural Requirements 

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
to section 702(d) of SMCRA. 30 U.S.C. 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28,1981. the Office of Management and 
Budget (OMB) granted OSM an 
exemption from sections 3. 4. 7, and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number qf small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule will not 
impose any new requirements; rather, it 
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will ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 

3, Paperwork Reduction Act This rule 
does not contain Information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C. 3507. 

list of Subjects in 30 CFR Part 931 

Coal mining. Intergovernmental 
relations. Surface mining. Underground 
mining. 

Dated: Oecember 2& 1984. 

Wesley R. Booker. 

Acting Director. Office of Surface Mimng- 

Authorit) tPub. L 95-67. Surface Mining 
Control and Reclamation Act of 1977 (30 
USC. 1201 etscq.l 

PART 931—NEW MEXICO 

Part 931 of Title 30 is amended by 
adding a new paragraph (d) at 30 CFR 
931.15 at follows: 

$931.15 Approval of amendments to Stats 
regulatory program. 

• • • ♦ • 

(d) The following amendment is 
approved effective January 4.1985: New 
Mexico's revised definition of * 4 road~ as 
contained in New Mexico Coal Surface 
Mining Commission (CSMC) Rule 80-1- 
1-5, the general road requirements at 
CSMC 80-1-20-150, the primary road 
requirements at CSMC 80-1-20-151. and 
the revised Table of Contents reflecting 
these changes, all as submitted on June 
6,1984. and corrected on October 1. 

1984. 

[KR Doc. 85-215 Filed 1-3-85; 8:45 «m| 

BIUJMQ COOt 010-0*-* 


DEPARTMENT OF AGRICULTURE 
Forest Service 
36 CFR Part 223 

Modification of Timber Sale Extension 
Policy 

agency: Forest Service. USD A. 
action: Notice of interim policy and 
request for comments. 

summary: This proposal would modify 
the 1983 Forest Service timber sale 
contract extension policy in order to 
accommodate the effects of the Federal 
Timber Sale Contract Payment 
Modification Act 

OATES: Comments must be received by 
March 5.1985. 

addresses: Send written comments to 
R. Max Peterson. Chief (2400). Forest 


Service. USDA, P.O. Box 2417, 
Washington. DC 20013/ 

FOR FURTHER INFORMATION CONTACT: 

David M. Spores. Timber Management 
Staff. (202) 447-4051. 

The public may inspect all written 
submissions made pursuant to this 
notice during regular business hours in 
the office of the Director. Timber 
Management Staff. Room 3207. South 
Agriculture Building. 12th and 
Independence Ave.. SW., Washington. 
DC 20013. 

SUPPLEMENTARY INFORMATION: 

Background 

On December 7,1983, at 48 FR 54812. 
the Forest Service, at the direction of the 
President, established a program to 
extend certain timber sale contracts. 
Timber sale purchasers prepared Multi- 
Sale Extension Plans to implement this 
program. The Federal Timber Contract 
Payment Modification Act of October 
16. 1984, (98 Stat. 2213:18 U.S.C. 618) 
authorises and directs the Secretary of 
Agriculture to permit a purchaser to 
return to the Government a prescribed 
volume of timber subject to certain 
timber sale contracts upon paying a buy¬ 
out price. The Act ratifies the 1983 
extension program, and allows a 
purchaser to buy-out a sale even though 
the sale was extended under the 1983 
extension program. However, the Act 
prohibits the Forest Service from 
including, as a condition of extensions, 
additional contract provisions for 
calculating damages in the event of 
subsequent default of sales extended 
under that program. 

The Act affirms the implementing 
policy for the 1983 extension program 
which prohibits the grant of any further 
extensions for sales extended under that 
program. However, contract term 
adjustments under terms of a timber 
aule contract are permissible in addition 
to the extensions. 

The 1983 extension program allows 
timber sale contracts to be added to. or 
removed from, the harvest schedule of a 
Multi-Sale Extension Plan on)y in the 
following situations: 

(1) Sale of a purchaser's entire 
business, or merger with another firm. 

(2) Forest Service approval of a third- 
party agreement whereby another party 
assumes the sale(s). 

(3) Cancellation of a sale because of: 

(a) Mutual agreement. 

(b) Catastrophic damage. 

(c) Prevention of damage to the 
environment, or 

(d) Legislation designating some or all 
of the sale area as Wilderness. 

Therefore, the 1983 extension policy 
must be modified to accommodate the 


requirements of the Federal Timber 
Contract Payment Modification Act 

Tie Forest Service intends to ipodify 
implementing policy for timber sale 
contract extensions as follows: 

1. Existing timber sale contract 
provisions for calculating default 
damages shall be retained in contract* 
extended under the 1983 program. 
Contracts already extended under the 
program will be amended to replace the 
new default damages provision with the 
previous default damages provision. 

2. For convenience in administering 
contracts extended as port of a Multi 
Sale Extension Plan, contracts shall be 
extended from the date they would have 
terminated without taking into account 
any right to contract term adjustment o 
which the purchaser has thereafter 
become entitled. Any such contract term 
adjustment shall be added, along with 
any other contract term adjustment to 
which the purchaser becomes entitled 
during the 5-year extension, to the 
contract termination date otherwise 
established by extension. 

3. Purchasers will be allowed to delete 
contracts bought-out under the Federal 
Timber Contract Payment Modification 
Act from Multi-Sale Extension Plans 
within 60 days of the date the purchaser 
is released from further obligation to rut. 
remove, and pay for timber under a 
bought-out contract If any contract in a 
Multi-Sale Extension Plan is deleted, 
however, the plan has to be further 
amended to remain in conformity with 
the implementing policy respecting 
minimum harvest schedules. 

4. No sales may be added to Multi 
Sale Extension Plans except as provided 
under current instructions. 

Purchasers of Forest Sendee timber 
sales need to know the Forest Service 
policy with respect to the Multi-Sale 
Extension Program so that they can 
decide which sales to return to the 
Government pursuant to the Federal 
Timber Contract Payment Modification 
Act (98 Stat. 2213; 16 U.S.C. 618). Section 
2(a)(6)(A). (B) of the Act requires that 
the final rules for implementation of the 
Act be published within 90 days of the 
enactment of the Act and that a 
purchaser must submit any buy-out 
request within 90 days of publication of 
such rules. There is not enough time 
before this information is needed to 
provide an opportunity for public 
comment. Because it would be 
impracticable and contrary to the public 
interest to delay modification of the 1983 
Multi-Sale Extension Program, an 
interim Manual directive consistent with 
this notice Is being issued so that the 
direction will be timely and in 
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compnjnce with the Federal Timber 
Contract Payment Modification Act. 

Comments received from the public on 
this policy will be analyzed and 
I considered In the formulation and 
! preparation of the final amendment to 
Chapter 2400—Timber Management of 
the Forest Service Manual. 

Dated: December 31,1884. 

Jerome A. Mites, 

Acting Chief Forest Senice, USDA. 

[FK Doc 85-264 Filed 1-3-85; 8.45 am| 
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ENVIRONMENTAL PROTECTION 

AGENCY 

40CFR Part 52 

(Region It Docket No. 43; A-2-FRL-2740-3I 

Approval and Promulgation of State 
Implementation Plans; Revision to the 
New York State Implementation Plan 

Correction 

In FR Doc. 84-33115 beginning on page 
49460 in the issue of Thursday, 

December 20.1984. make the following 

correction: 

5$2.1670 (Corrected] 

On page 49461, first column. In 
I 52.1670(c)f 71). eight lines from the 
bottom, *|the date of today’s 
publication!** should read "December 20, 

1904". 

WUJSO COOC 


interstate commerce 

COMMISSION 
<9 CFR Part 1312 

IF* Part# No. 4351 

Modify Rules Governing Tariff 
Amendments 

agency: Interstate Commerce 

Commission. 

action: Final rules. 

summary: The Commission is adopting 
revised rules to: (1] Permit an increase in 
•he number of supplemental tariff pages 
authorized; (2) allow “periodical** tariffs 
to remain in effect for two years: and (3} 
authorize delayed tariff transmission to 
subscribers when they agree to It in 
writing in advance. This action, which is 
necessary due to an increase in the 
number of amendments to tariffs, will 
H ' nw ™rner* and agents to publish 


revisions more promptly and minimize 
tariff costs, to the benefit of users as 
well as compilers. 

effective DATE: This decision will be 
effective February 4. 1985. 

FOR FURTHER INFORMATION CONTACT: 
Lawrence Herzig, (202) 275-7151. 
SUPPLEMENTARY INFORMATION: This 
proceeding was instituted by a notice of 
proposed rules, published in the Federal 
Register at 47 FR 42126, to consider 
proposals for the revision of certain 
Commission regulations pertaining to 
the filing of amendments to tariffs. 

The adopted revised rules shown in 
the appendix will permit an increase in 
the amount of supplemental material 
which may be filed to tariffs and allow 
delayed Transmission to subscribers 
when such transmission it agreed upon 
in writing in advance. 

Additional information is contained in 
the Commission’s decision. For a copy 
of it write to: TS Infosystems, Room 
2227, Interstate Commerce Commission. 
Washington. DC 20423. or call 289-4357 
(D.C. Metropolitan area) or toll-free 
(800) 424-5403. 

This notice is issued under the 
authority of Section 10762 of the 
Interstate Commerce Act (49 U.S.C 
10762 and Section 553 of the 
Administrative Procedure Act (5 U.S.C 
553). 

list of Subjects in 49 CFR Part 1312 

Buses, Freight forwarders, Maritime 
carriers, Motor carriers. Passenger 
vessels. Pipelines, Railroads. 

Decided: December 11.1964. 

By the Commission. Chairman Taylor. Vice 
Chairman Andre. Commissioners SterretL 
Gradisoo, Simmons, Lamboley. and Strmio. 
lames H. Bayne. 

Secretary. 

Appendix 

Chapter X of Title 49 of the Code of 
Federal Regulations is amended as 
follows: 

PART 1312—REGULATIONS FOR THE 
PUBLICATION POSTING AND FILING 
OF TARIFFS, SCHEDULES AND 
RELATED DOCUMENTS 

1. In i 1312.18, paragraphs (e)(1) and 
(e)(2) are revised to read as follows: 

5 1312.18 Supplements. 

• • • • • 

(e) Number of supplements, pages 
permitted and duration of tariffs. (1) 
Except as otherwise provided, the total 
number of pages of effective regular 


supplements may not exceed 70 percent 
of the number of original pages. There is 
no separate limit on the number of 
supplements. 

(2) The restriction on the number of 
supplemental pages does not apply to n 
tariff which is reissued within two 
years, provided the following notation is 
shown on the title page of the original 
tariff: 

“A reissue of this tariff will become 
effective no later than- 

The date of the next reissue shall be 
shown, and the notation may not be 
changed or cancelled. 

• • • • • 

Z In S 1312.6. paragraphs (aHc) are 
revised to read as follows: 

(1312.6 Furnishing copies of tariff 
publications. 

(a) Definitions . "Subscriber," as used 
in this section means any party other 
than carrier participants in the tariff that 
is voluntarily furnished, or any party 
that requests that it be furnished, one or 
more copies of a particular tariff with or 
without subsequent amendments or 
reissues of that tariff. 

(b) Sending new publications to 
subscribers. (1) The publishing carrier or 
agent shall send each newly-issued 
tariff, supplement, or loose-leaf page as 
requested to each subscriber by first 
class mail, or other means requested in 
writing by the subscriber. 

(2) Newly-issued tariffs, supplements, 
or loose-leaf pages shall be sent to each 
subscriber not later than the time the 
copies for official filing are sent to the 
Commission except that with the 
advance, written permission of the 
subscriber any publication may be sent 
not later than 5-working days after the 
time the copies are sent to the 
Commission. 

(3) Carriers or agents may, if 
acceptable to a subscriber, furnish only 
specific portions of original tariffs and 
amendments affecting those portions. 

(c) Certification. The letter of 
transmittal accompanying the copies to 
the Commission shall contain the 
following certification: 

“I certify that compliance with 49 CFR 
1312.6 has been [in the case of advance 
agreements by the subscriber to delayed 
transmission ’will be’) made." 

• ••ii 

(FR Doc. 85-208 Filed 1-3-85: 8:45 amj 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50CFR Part 611 
I Docket No. 40918-41681 

Foreign Fishing; Poundage Fee 
Schedule 

agency: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
action: Final rule. 

summary: NOAA implements the 1985 
poundage fee schedule for foreign 
vessels fishing in the fishery 
conservation zone (FCZ). Under this fee 
schedule, foreign vessels will pay for 23. 
7 percent of the FY 1984 Magnuson 
Fishery Conservation and Management 
Act (Magnuson Act) costs. This rule is 
need to comply with section 204(b)(10) 
of the Magnuson Fishery Conservation 
and Management Act costs. 

EFFECTIVE DATE: January 1,1985. 
address: Copies of a draft regulatory 
impact review may be obtained from 
Fees, Permits and Regulations Division. 
F/M12 at the telephone number below. 
FOR FURTHER INFORMATION CONTACT: 
Alfred J Bilik. 202-834-7432. 
SUPPLEMENTARY INFORMATION: NOAA 
implements a schedule of fees for fishing 
during 1985 by foreign vessels in the 
fishery conservation zone. The new 
schedule should result in fee collections 
of about $40.3 million. 

Background 

Section 204(b)(10) of the Magnuson 
Fishery Conservation and Management 
Act (Magnuson Act) (18 U.S.C. 1801 et 
se< 7 .) states, in part, "The fees • * * 
shall be at least in an amount sufficient 
to return to the United States an amount 
which bears to the total cost of carrying 
out the provisions of this Act • * * 
during (FY 1984) the same ratio as the 
aggregate quantity of fish harvested by 
foreign fishing vessels within the fishery 
conservation zone during (1983) bears to 
the aggregate quantity of fish harvested 
by both foreign and domestic fishing 
vessels within such zone and the 
territorial waters of the United States 
during (1983)." 

Foreign fee schedules are established 
for each calendar year following the 
provisions of section 204(b)(10). On 
October 17.1984, NOAA published for 
public comments at 49 FR 60615 a 
proposed schedule of poundage fees for 
foreign fishing in 1985. Under this 
proposal. NOAA estimated the FY 1984 
costs of carrying out the purposes of the 
Magnuson Act as $171.0012 million. Of 
this amount, at least $40,698 million was 


proposed to be recovered from foreign 
fishing fees. The foreign fee portion of 
the total costs is calculated from the 
ratio of the foreign catch in 1983 to the 
total catch that year in the FCZ and 
territorial waters, which was 23.8 
percent. NOAA estimated that about 
$0.1 million would be recovered by 
permit fees and therefore proposed that 
the balance of $40.6 million be 
recovered by poundage fees. The 
poundage fees were apportioned by 
species based on proposed exvessel 
values. Estimates of the catch of each 
species in 1985 were used to determine 
the total exvessel value of the foreign 
catch in 1985. The ratio of the $40.0 
million to be recovered by poundage 
fees to the total exvessel value of the 
estimated 1985 foreign catch determined 
a proposed fee rate of 24.2 percent of the 
adopted value of each species. NOAA 
received public comments on this 
proposal until November 18.1984. and 
now responds to these comments and 
adopts this final rule to set the 1985 
foreign fishing poundage fees. Readers 
should refer to 49 FR 40615 and the 
documents referenced therein for a 
detailed explanation of the proposed 
rule. 

Public comments 

Nine sources provided comments on 
the proposed rule and the draft 
regulatory impact review. In addition, 
NOAA received one ex parte 
communication from the Japan Fisheries 
Association (JFA) which is included in 
the record of these comments. Two 
comments were received after 
November 16, but considered for this 
rule. 

The JFA has provided other comments 
since May 15,1984. through October 30, 
1984, which it claimed to be exempt 
from procedures of the rulemaking 
process because of alleged rights 
accorded to JFA under the settlement 
Agreement for Japan Fisheries 
Association v. Baldrige el ol of March 
30,1984. It continues to contend that this 
"instant rate-making proceeding" is 
illegal ab initio because of systematic 
violations of the Settlement Agreement. 
The JFA claims that NOAA has not 
consulted as required by the Settlement 
Agreement, principally on the 
methodology for developing the 
valuation for species fees. On October 5. 
1984, the NOAA Assistant General 
Counsel for Fisheries informed legal 
counsel for JFA that he does not agree 
that the consultation has not occurred. 
Nevertheless. NMFS provided two 
additional weeks for further discussion 
prior to publishing the proposed rule (49 
FR 40615) on October 17.1984. It also 
agreed to receive JFA*s ex parte 


communication of November 15,1984. 
during the comment period to provide 
further evidence of its compliance with 
the terms of the Settlement Agreement. 
On December 6.1984. JFA added to its 
ex parte communication of November 
15. NOAA believes the Settlement 
Agreement only concerns a consultation 
process which does not prohibit the 
Agency from proposing a methodology 
based on the best information held by 
the Agency. 

The JFA was informally requested to 
provide data for valuation of the species 
on May 15.1984. and all other fishing 
countries were similarly provided that 
opportunity on July 8,1984. NOAA'f 
proposed fees reflected consideration of 
the information provided by the 
countries which responded to this 
request. Recently, the JFA provided 
valuations of certain species in selected 
Japanese markets. This as well as price 
information from the other countries 
which was not referenced by the source 
as published information or otherwise 
released for disclosure is not included ia 
the public record of this rulemaking but 
is considered in this final rule. 

Public comments were received on 
behalf of: Joint Trawlers (North 
America) Limited (JTR), the Embassy of 
the German Democratic Republic jGDRJ. 
the Japan Fisheries Association (JFAJ. 
Scan Ocean, Inc. (SC), the Embassy of 
the Polish People’s Republic (PPR|. the 
Fisheries Agency, Ministry of 
Agriculture, Forestry, and Fisheries. 
Government of Japan (GO)], the Korean 
Deep Sea Fisheries Association 
[KDSFAj. and the staff of the North 
Pacific Fishery Management Council 
[NPFMCJ, and the New England Fishery 
Management Council JNEFMC). An 
additional comment is the ex parte 
communication of November 15,1984, 
by JFA which contains the essential 
written comments on the proposed rule 
provided by JFA and is herein cited by 
the same source. The comments and the 
Agency’s responses below are ordered 
according to the relevant important 
issues raised and the sources are cited 
by their above designations. 

1. Methods and Data for Determining 
the Foreign Portion of the Magnuson Act 
Costs 

Several comments were directed at 
the application and timeliness of 
statistics used to determine the foreign 
share of the fiscal year (FY) 1984 
Magnuson Act costs. All the comments 
were from the JFA and the GOJ. 

a. Comment The statistics used to 
calculate the foreign share of the costs 
are not statistics for the fiscal year for 
which Magnuson Act costs are to be 
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recovered. A change is recommended to 
either use statistics for the same fiscal 
year for which the costs are determined 
or to grant a credit against future fees 
after catch data are available. 

Response: NOAA reiterates its 
January 5,1981 response (49 FR 595) to 
this comment on the timeliness of the 
statistics. The U.S. fisheries statistics 
program operates on a calendar year 
basis, where published data become 
available in April of the following year. 
This is already an accelerated schedule. 
Final statistics for a fiscal year would 
not he available until the following late 
December or January, or possibly later 
because the NMFS Office of Data 
Information and Management would be 
required to incorporate a new 
requirement in addition to its existing 
calendar year program. Implementing 
this recommendation could delay 
publication of the annual fee schedules 
and involve greater program costs 
during a period of reduced Federal 
budgets. 

NOAA does not agree to grant a 
credit against future fees based on more 
current data after implementing a fee 
schedule. Congress was informed of 
a synchronization between the statistics 
and the Magnuson Act costs during its 
consideration of the fees provisions of 
thp American Fisheries Promotion Act. 

It did not amend this provision as a 
result. It is NOAA’s view that granting 
credits against future fees would be 
contrary to the intent of Congress. 

b, Comment A recreational catch of 
271,621 mt is underestimated in the fee 
schedule. The JFA calculated 406.206 mt 
for the recreational catch, based on 
some assumed average weights of 
recreat tonally caught fish in 1979 and 
the number of fish caught in 1980. 

Respaa$$iThe original calculation of 
the foreign catch ratio was based on 
preliminary 1900 estimates for the 
recreational catch on the Atlantic. Gulf 
and Pacific coasts. The estimated U.S. 
recreational catch has been recalculated 
and revised using final data from the 
1982 Atlantic, Gulf and Pacific Marine 
Recreational Fishery Statistics Surveys 
(MRFSS) conducted by NMFS. and 
preliminary 1981 Western Pacific and 
1979 Caribbean MRFSS data The new 
total recreational catch for U.S. waters, 
which includes internal waters, is 
estimated to be 294,542 mt and is 
adopted for the final schedule. This 
estimate excludes the recreational catch 
for Alaska, for which data have never 
been available. Approximately 221.840 
rot were taken by recreational fishermen 
in the FCZ and territorial sea only. The 
increase in the catch over the previous 
estimate represents a decrease of 0.1 


percent in the ratio of foreign catch to 
total U.S. catch. 

The recreational catch calculated by 
the JFA is not accepted because of the 
recent availability of final 1982 data for 
the NMFS calculation and JFA‘s 
incorrect assumptions of the average 
weights for the recreational catch off the 
Pacific coast. 

c. Comment Coast Guard costs for 
Magnuson Act enforcement should be 
restricted to only those costs incurred in 
the FCZ. Sixty-four percent of the 
domestic catch is in the territorial 
waters. Sixty-four percent, or $20.8 
million, should be deducted from the 
Coast Guard's domestic fisheries 
enforcement costs to arrive at total 
Coast Guard Magnuson Act costs of 
$77.3 million rather than $95.9 million. 

Response. Section 204(b)(10) of the 
Magnuson Act requires foreign fees to 
be assessed in "an amount sufficient to 
return to the United States an amount 
which bears to the tola/ cost of carrying 
out the provisions of the Act . . 
(emphasis added). Any costs incurred in 
enforcing the provisions of the Act. 
regardless of the location of the 
enforcement effort, are Justified. 

The toast Guard enforces only 
Federal regulations. The Magnuson Act 
accounts for the vast majority of all 
Federal fisheries regulations enforced by 
the Coast Guard. To allow for 
enforcement under other laws, ten 
percent of the total costs attributed to 
fisheries enforcement are deducted. This 
the Coast Guard considers to be a 
generous estimate of the actual costs for 
enforcement of other laws. No more 
refined method exists for computing 
these costs. 

There is no justification for assuming 
that the ratio of enforcement costs is 
directly related to the amount of fish 
caught in territorial waters. Since most 
Coast Guard fisheries enforcement 
efforts are directed to the Magnuson Act 
and occur in the FCZ. this assumption is 
inaccurate. For example, catch statistics 
reveal that the primary fishery in 
territorial waters is for menhaden, a 
domestic fishery that Involves no Coast 
Guard enforcement activity. The Federal 
costs for enforcement of the menhaden 
fishery are zero which bears no relation 
to the large amount of menhaden caught. 

Section 204(b)(10) emphasizes that the 
domestic catch in the territorial waters 
is to be used in computing the catch 
ratio. If presumed territorial waters 
enforcement costs for the domestic 
fisheries were to be deducted, then 
domestic catch in territorial waters 
should also be deducted before 
calculating the catch ratio. This would 
have the effect of increasing the fees 


charged foreign vessels, since over 60 
percent of the domestic harvest is taken 
in territorial waters. This would change 
the foreign share of Magnuson Act costs 
from the proposed 23.8 percent to 38.1 
percent. 

2. Comments on Costs of Carrying Out 
the Purposes of the Magnuson Act 

A number of the comments on the 
methods for determining and attributing 
costs of carrying out the purposes of the 
Magnuson Act are restatements of 
comments of fee schedules published 
since 1982. Two sources (JFA, NPFMC) 
provided these comments. Many 
comments addressed prior Agency 
interpretations and decisions made to 
carry out the fee provisions of the 
amendment of the Magnuson Act by the 
American Fisheries Promotion Act. The 
final rules to implement the 1982 
poundage fee schedule. 47 FR 625 on 
january 6.1982, and the 1983 fee 
schedule at 48 FR 27075 on June 12,1983, 
provide detailed explanations of the 
Agency's positions on significant 
questions, and readers are referred to 
these documents for detailed and 
supplementary discussions. 

In its general comments, the JFA 
objected to inclusion of costs incurred 
under other legislative authorities costs 
incurred outside of Magnuson Act 
jurisdiction, end costs claimed to be 
specifically exempted. The NPFMC, on 
the other hand, questioned justification 
of a decision by NOAA not to collect 
more in fees than the minimum amounts 
required by law and why NOAA 
considered only Federal costs since the 
State of Alaska incurs significant costs 
directly related to the management of 
FCZ fisheries under the Magnuson Act. 

Response: The Magnuson Act does 
not limit recoverable costs to Magnuson 
Act authorizations. NOAA interprets its 
foreign fee language to refer to all costs 
of "carrying out the provisions of the 
Act..including costs under other 
authorizations, but which nevertheless 
serve to carry out the provisions of the 
Act. For example, the Coast Guard has 
no specific Magnuson Act 
appropriations authorization, and yet 
ninety percent of its at-sea fisheries 
enforcement is estimated to be in 
support of the Magnuson Act and over 
60 percent of these fisheries 
enforcement activities are related to 
foreign fishing. NOAA believes that 
Congress did not intend that Coast 
Cuard enforcement costs and similar 
costs under other authorizations should 
be ignored when estimating Magnuson 
Act costs. 

NOAA recognizes that Magnuson Act 
costs arc not exclusively incurred by the 
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Federal government (see 48 FR 27025). 
States and universities conduct research 
on species managed under the Act. 
NOAA hrt9 tried to identify non-Federal 
costs for all the fisheries managed under 
the Act and believes that* it does not 
have sufficient information at this time 
to recover such costs uniformly. 
Therefore, it has confined cost 
determinations to the indirect costs to 
the Federal government for supporting 
State and academic programs which in 
turn serve to carry out provisions of the 
Act. Examples are appropriate Pub. L. 
88-309 funds and NOAA support of the 
Sea Grant program. 

The recommendation that costs be 
confined to areas of Magnuson Act 
lurisdiction suggests that fees should 
recoup only Magnuson Act costs 
incurred for fisheries conservation, 
management, and enforcement within 
the FCZ and the migratory range of 
anadromous species of fish beyond the 
FCZ. In cases in which benefits of 
programs are shared between fisheries 
in the territorial waters and the FCZ. 
costs should be apportioned in 
proportion to the respective foreign and 
domestic catches in each zone. &OAA 
does not agree that costs should be 
apportioned between the FCZ and 
territorial waters. The examples cited In 
the comments are studies being 
conducted in support of fishery 
management plans prepared or being 
developed under Title ill of the 
Magnuson Act and therefore are 
appropriate Magnuson Act costs. There 
is nothing in the Magnuson Act to imply 
that such costs should not be considered 
as part of the total costs. 

Comments on specific elements of 
FY84 cost estimates were submitted by 
JFA and are addressed as follows: 

a. Comment. Twenty-five percent of 
the Foreign Language Services Branch 
costs are not justifiable costs. 

Response. This Branch translates 
scientific and technical documents a 9 
well as local and regional newspapers 
and trade publications. The information 
gleaned from this work helps Magnuson 
Act scientists to devleop information for 
managing stocks and helps NMFS 
estimate market data for foreign nations. 

b. Comment. Twenty-five percent of 
the International Fisheries Development 
and Services Branch costs are not 
justifiable Magnuson Act costs. 

Response . This Branch spends 25 
percent of its time on the foreign fishing 
allocation process alone. The fact that 
NMFS includes a share of these costs 
this year shows that cost estimates are 
reviewed each year. 


c. Comment. A 21.3 percent cost 
increase in the Northeast Fisheries 
Center's Plankton Ecology and 
Biometrics task is not justified. 

Response. The Center increased the 
resources applied to this task. The Act 
requires that management decisions be 
based on the M . . . best scientific 
information available." This redirection 
of resources obtains better information 
on the resources managed. 

d. Comment . A 106 percent cost 
increase in the Northeast Fisheries 
Center's Habitat Conservation Field and 
Laboratory Research Monitoring and 
Assessments is not justified. 

Response. NMFS has published a 
habitat policy which directly links its 
habitat conservation responsibilities to 
NMFS fishery management 
responsibilities. A holistic approach to 
fisheries management must consider 
habitat issues. The Center implemented 
the policy (and adjusted its Magnuson 
Act costs accordingly) in FY 1984. 

e. Comment L An unexplained 13 
percent increase in Magnuson Act costs 
attirbuted to General Support at the 
Northeast Fisheries Center (NEC) is not 
justified. 

Response. The Magnuson Act costs of 
the NEC increased as a proportion of the 
Center's total funding. General Support 
increased accordingly. 

f. Comment. A 172-percent Increase in 
Magnuson Act costs for Status of Stocks 
at the Northwest Fisheries Center is not 
justified. 

Response. The Center reviewed its 
1984 costs and merged two FY 1983 
tasks: 

BLlAGA---— &211.4K/6.90 PTE 

8L1AGB-- $5S6.2K/18 20 FTE 

7678K/24.28 FTE 

Into one FY 1984 

t&ftkr 

BLlAGA.811.9K/26.3! KTE 

The new task is directed towards 
determining the status of stocks for 
Magnuson Act purposes. 

g. Comment. A 16 percent increase in 
the share of the Management Fund 
allocated to the Magnuson Act by the 
Northeast Region is not justified. 

Response. In FY 1983. the Northeast 
Region's Management Fund had two 
components: General Support and 
EXAD. 

Forty-three percent of the genera) 
support cost was attributable to the 
Magnuson Act in 1983. By 1984. the 
EXAD component was transferred to 
another NOAA element. In FY 1984. 41 


percent General Support costs of the 
Region are allocated to the Magnuson 
Act. The share of General Support 
allocated to the Magnuson Act thereby 
decreased by 2 percent. 

h. Comment. The allocation of 100 
percent of the costs of the Billftsh tasks 
and of the groundfish analysis task by 
the Southwest Fisheries Center is not 
justified, given 1983 allocations of 
billfish (24.6%) and groundfish (02.8^) 

Response. In the FY 1983 billfish task. 
$60,000 of a task total of $114,100 was 
allocated to the Act That is 41.6 percent 
not 24.6 percent. In the FY 1984 billfish 
task. $31,900 is allocated to the Act. 

That results in a $28,100 reduction in 
cost. The groundfish task was 
restructured to provide information 
requested by the Pacific Fishery 
Management Council. The increase in 
the share of this task allocated to the 
Act is justified. 

i. Comment Magnuson Act costs fur 
the Northeast Region were overstated 
by at least $150,000 due to errors in the 
allocation of costs (e g. Pub. L 88-309 
costs. Pub. L 89-304 costs; Striped Bass 
study costs, and Lobster study costs). 
Other costs are erroneously attributed to 
the Act: Southeast Center (Gulf Reef 
Fish, Gulf Stone Crab. South Atlantic 
Shrimp), and Northwest Center 
(Dungness (sic) Crab Salmon). Pub. L 
88-309 and Pub. L 89-304 costs should 
not be allocated to the Act. 

Response . Previous responses have 
addressed Pub. L 88-309 and 88-304 
cost appropriateness as well as the, 
validity of recovering costs associated 
with the execution of a fisheries 
management plan for any species 
covered by the Act. Lobster and Striped 
Bass and any other species for which 
management plans exist or information 
is developed in support of management 
under the Magnuson Act meet this test 

j. Comment. Pure sloppiness resulted 
in an overstatement of 1984 Magnuson 
Act costs of $400,000 in the Northeast 
Region. 

Response. There was an 
overstatement of the Magnuson Act 
costs of the Northeast Region by 
$900,000 in the proposed rule for the 
1984 fees. That figure was corrected in 
the final 1984 fees. The Northeast 
Region's FY 1984 cost data were 
adjusted prior to publication of the 1985 
NPR; however, the adjustment was 
overstated. The correct Magnuson Act 
cost total for the Region is $3,267,000 (no 
observer costs are included). The 1984 
Magnuson Act costs reflected in the 
proposed rule were S3.155.300. They 
should be $3,267,000. 
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k Comment NOAA-NMFS cost 
allocation is judgmental. 

Response. NOAA continues to believe 
that within the legal framework and 
within policy guidelines, managers 
responsible for conducting the programs 
<re best able to determine which 
components are attributable to 
Magnuson Act purposes. That is why 
each Region and Center prepares its 
own estimates of the costs of the Act. 

I Comment Percentage allocations of 
an organization's budget to the Act do 
not change over time or when resources 
are added. 

Response. Percent allocations are 
changed when appropriate. 

m Comment Cost allocations are not 

documented. 

Response. Our files have been and are 
available for inspection. Every decision 
can be traced by a reviewer 
understanding the relationships between 
planning, budgeting and accounting. 

n. Comment Current Year Operating 
Piana (CYOPs) vary between regions; 
changes are never explained. 

Response. The CYOP process was 
designed for. and is used for. purposes 
other than the Magnuson Act. Changes 
in the system are made outside the 
context of the fee-setting process and 
are explainable. There is no requirement 
in the Magnuson Act to develop a 
separate cost accounting system for the 
fees. 

o. Comment Cost allocations can not 

be replicated. 

Response. We believe reviewers 
familiar with the accounting, planning, 
and budgeting process could replicate 
our cost allocations. 

p. Comment Certain items were 
improperly included in Magnuson cost 
estimates. 

Response. 

NWR CYOP3ta 311. B8-3Q9/89-:W>4 tee 

NVVC CYOP 910. above. Called 
"U.S.-Canada 
Salmon;" moat 
funds are 
expended in 
collecting data for 
salmon 

management. A 
large share of the 
costs is used to 
determine the high 
seas interception 
of salmon by 
foreign fishing 
fleets. 

NKC |sic|. NER ...-.. Accounting errors 

and observer costs 
problems are 
explained above. 
The error occurred 
in correcting the 
Northeast Region’s 
costs. 


P/Ml |sic|.. The Stote-Pedernl 

report noted in the 
comments was 
produced by the 
Office of Fisheries 
Management (code 
F/Ml) to document 
fisheries 
management 
cooperation 
between the States 
and the Federal 
Government. 

q. Comment Coast Guard overhead 
costs related to COOP and MSA were 
adjusted for vessel and aircraft costs but 
not for shore, administration, and other 
expenses. 

Response. Coast Guard has reviewed 
this comment and agrees that the COOP 
and MSA overhead costs should be 
adjusted. Although it has been very 
conservative in allocating overhead to 
Magnuson Act costs, and a detailed 
analysis would show the deduction to 
be less than the 3.8 percent proposed by 
JFA. it has accepted the figure to avoid 
delaying the implementation of the 1985 
fee schedule. Coast Guard FY84 
Magnuson Act costs are reduced by 90 
percent of $1,215,467 which is the 
Magnuson Act portion of the overhead 
costs in question. The total Coast Guard 
costs are reduced to $94,781,514. Future 
figures may include a lower percentage 
for COOP and MSA costs. 

As a result of these comments and a 
separate review of the costs, NOAA 
makes the following changes in FY84 
Magnuson Act costs: 

i. Costs for the Washington office 
(WO) are increased by $30,625 to adjust 
WO Resource Investigations and EXAD 
(MAFAC Travel) costs. 

ii. Costs for the Northeast Region are 
increased by $111,700 to correct an error 
in deduction for observer costs in that 
region's summary of costs. 

iii. The NMFS subtotal is revised from 
$63,175.7K to S63.318.2K. 

iv. Coast Guard costs are reduced to 
$94,781,514. 

3. Methods of Determining Poundage 
Fees by Species 

This section pertains to the methods 
used by NOAA to set fees for harvests 
of different species. 

a. Comment There were comments on 
the NOAA proposal for 1985 to forego 
adjustments of fees for management 
purposes [i.e. management factors). The 
KDSFA endorsed that proposal, but the 
NPFMC favored the flexibility offered 
by management factors and cited a 
potential use for such factors. 
Management factors could allow 
Councils to adjust poundage fees from 
the NMFS determined levels for 


management purposes (so long as the 
total amounts to be collected from a 
foreign fishery remained at the amounts 
required by law.) Still other comments 
(from JTR. CDR. PPR) implicitly favored 
a continuation of such factors to reduce 
fees and allow their fleets to conduct 
economic joint operations with U.S. 
fishermen through lower fee costs for 
associated directed fisheries. Lastly, 
there was one comment (JFA) that 
NOAA is indirectly continuing the 
concept of management factors by 
selecting the highest ratios of Alaska 
ground fish prices to the Alaska pollock 
price to value a species in the proposed 
schedule. 

Response : The NOAA decision to 
forego management factors presently 
applies only to 1985. and is not intended 
to imply that such factors are illegal or 
would not be of value in future 
schedules, provided that their 
management effects ond the appropriate 
magnitudes of such factors were 
thoroughly evaluated. This decision in 
1985 precludes the specific adjustments 
in the proposed fees requested by some 
sources to provide special economic 
consideration for foreign fleets which 
are also buying fish from U.S. fishermen. 

The ratios proposed in the proposed 
rule to value Alaska groundfish are not 
an attempt to continue management 
factors in a different form. The ratio for 
each species was selected according to 
the criteria noted in that rule, which 
were to avoid adversely affecting the 
negotiating positions of U.S. fishermen 
and to avoid a loss of U.S. fee 
collections for managing the fisheries, 
which could be solely attributed to the 
increased fees. The ratios were 
determined from price data from four 
significant but distinct markets—the 
Korean market, the Tokyo Central 
Wholesale Market (TCWM), the Alaska 
joint venture market, and Alaska 
domestic landings. The relative pricing 
between species in each market is taken 
to represent the distribution of total 
value of that market among the species. 
With the exception of the set of price 
ratios for U.S. landings. NOAA does not 
believe that fees based on a price ratio 
derived from any one of the other three 
markets could be a sole cause of a 
reduction in foreign fishing. Certain 
adjustments are made in the valuation 
of some species in this final rule, but 
these adjustments result from new 
information rather than a view that 
continuotion of the proposed price 
would reduce the foreign catch. NOAA's 
views on using joint venture prices as 
the standard for setting fees are 
developed further below. 
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b. Comment. There were general 
recommendation* (by JFA and GOJ) that 
NOAA adopt joint ventures prices, 
where available, a* the reference values 
to determine the fees because such 
price* represent the “fair market value" 
on the fishing ground* and result from 
arms length negotiation*. JFA contends, 
in it* expansion of the ex parte 
comment, that if joint venture prices 
were lower than the “fair market" value, 
joint ventures would have grown more 
rapidly and the inducements of the fish 
and chip* policy would not have been 
needed to increase the U.S. harvest 

A contrary recommendation (by the 
PFR) was not to adopt joint venture 
prices for Pacific whiting because the 
Polish market price (which reflects the 
joint venture price) is govemmentally 
controlled. Markets outside of the PPR 
for Pacific whiting do not exist at those 
prices. 

Response: The proposed rule 
discussed the reasons for NOAA's 
decision to not use average joint venture 
prices as the standard to value various 
species of fish harvested by foreign 
vessels. NOAA believes joint ventures 
represent a lower cost operation and an 
effort to gain credit under the Magnuson 
Act’* criteria for direct foreign 
allocations. In fact, ]FA later argues 
against adopting the 1983 flatfish joint 
venture price because higher prices paid 
by Taiwan joint ventures did not reflect 
the market and bias the data. 

Poundage fees ore not assessed for 
fish received from U.S. vessels. Thus, a 
cost which would be recovered by a 
foreign fishing vessel is not part of the 
joint venture cost structure. In 1985, 
NOAA proposes to make poundage fee* 
directly proportional to the exvessel 
values. Thus, it is appropriate to 
compare ratios of joint venture prices in 
a fishery to derive the relative price 
relationships between specie* In that 
fishery, but inappropriate to adopt the 
joint venture price a* the exvessel value 
of the fish harvested by a foreign vessel. 

NOAA does not agree that the lower 
prices for U.S. harvested fish would 
cause a country with fishing traditions 
to abandon its harvester* in favor of 
U.S. fish harvester*. There are major 
social issues which a country and it* 
industry would weigh against the 
economic benefits of lower priced 
supplies. Moreover, in the case of Japan, 
there are existing price distinction* in 
the markets which could permit foreign 
fees to be recovered without Joss in 
competitiveness on the market. (See 
response to comment c.) 

With regard to the PPR’s comment. 
NOAA notes that the average joint 
venture prices for Pacific whiting in the 
Pacific groundfish fishery were greater 


than the selected value. The average 
joint venture price %vas not selected 
because, lacking other information, 
qualitatively and on balance NOAA 
believed it would reduce the recovery of 
management costs in the fishery- A 
NOAA decision to value Pacific whiting 
below the price proposed, however, 
could establish a basis which could be 
used against U.S. joint venture 
fishermen in negotiations with their 
foreign partners and could be 
interpreted as a management factor to 
induce greater foreign fishing effort in 
that fishery. 

c. Comment . JFA contends that a 
pollock exvessci price of $0.0555/pound 
deduced from Japan's mothership 
processed surimi price is arbitrary and 
without substance. It recommends that 
NOAA adopt the average $0.042/pound 
joint venture (J/VJ price in 1983 because 
280,000 mt of }/V catch should represent 
all levels of exvessel prices for pollock. 
JFA goes on to say that the J/V price is 
valid because it is not subsidized since 
Japan joint venture partner* have never 
provided net* and fuel to U.S. fishermen 
without reimbursement. 

Response. The asumed levels of profit 
markup and value added are 
appropriate assumptions for deriving the 
fee price of S0.Q555/lb. for Alaska 
pollock. (The assumed average yield 
rate of 25 percent surimi from a whole 
pollock block is a rate accepted by the 
industry). Because the price for pollock 
will determine the share of the 1985 fee 
burden for foreign vessels in the Alaska 
groundfish fisheries, NOAA checked 
these assumptions by comparing this 
derived price with a joint venture price 
that/on?#/? vessels would negotiate. 
NOAA believes that poundage fees and 
observer costs for the fishing vessel 
would be added to the average U.S. joint 
venture price if a foreign processor 
bought the fish from an independent 
foreign fishing vessel (which would 
recover these costs in that sale). The 
foreign fishing vessel's price would be 
$0.055/pound ($0.042/pound plus $0,013/ 
pound for foreign fees and observer 
costs). The agreement in prices using the 
two methods supports NOAA's 
assumptions concerning profit markup 
and value added. This comparison was 
stressed in the proposed rule but not 
addressed in any comments until JFA 
added to its exparte communication on 
December 8. 

In deriving the price for Alaska 
pollock. NOAA also considered the 
following. The difference between 
trawler-processed, mothership- 
processed. and joint-venture processed 
surimi products on the Japanese markets 
indicates a pseudo-quality distinction by 
(apanese consumers. JFA contends that 


market price distinctions are only based 
on quality. However, Taiyo Fisheries 
Co.. Ltd., recently announced plans to 
eliminate the differential between suriti* 
produced in the Japanese direct fisheries 
and surimi produced by joint ventures!» 
cited partly improved quality and partly 
reduced supplies as the reasons. (Ponfk 
Fishing, November 1984). NOAA 
question* arguments that joint venture 
products are of lesser quality because 
Japanese directed harvest and the U S. 
harvest rely on the same resource, snd 
are generally processed by the same 
personnel and equipment. The fact that 
distinctions existed at all and that 
quantities of surimi were sold in each of 
the three categories suggest that there 
are cost savings which producers may 
pas* on to the consumer. For joint 
venture product*. NOAA believes the 
saving* to include the cost* of fees. Thr 
selection of the mothership price* as a 
reference price was recognition that 
other nations, mainly Korea, fished 
pollock in substantial amount*, and that 
such marked price distinctions may not 
exist in other markets. 

Therefore, NOAA adopts as final 
Alaska pollock and Pacific whiting 
ex vessel values of $122/mt. 

d. Comment. Tokyo Central 
Wholesale Market (TOWM) price* are 
not appropriate to determine 
representative prices for catch taken in 
the FCZ (JFA). The reasons given are 
that these statistic* include catchei 
taken in the Soviet and Japanese 200- 
mile zones as well, that the fish or fish 
product* auctioned in the TOWM tend 
to be higher quality, and that data for 
the frozen fish classification* for 
pollock, arrowtooth flounder, and other 
flatfish are not available. JFA states that 
fish taken and frozen in the FCZ are 
marketed and auctioned at producing 
district markets of local fishing ports, at 
consumer district markets, or sold 
directly to users, mainly distributors, by 
producer*. JFA also note* that the 
TOWM statistics do not include prices 
for frozen blocks of whole pollock but 
only for frozen surimi. 

Response. NOAA does not agree that 
TOWM prices should not be considered 
TOWM price* were the best information 
available to NMFS for pollock on the 
Japanese market* when the NPR was 
developed During the comment period, 
the JFA provided additional prices in the 
Ishinomaki wholesale market for 
various flounder species taken in the 
FCZ and this information is considered 
in a following discussion of the fees for 
flounders. It did not. however, provide 
market prices for frozen pollock blocks 
and some other groundfish species, 
although It did recommend exvessel 
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values for the species without reference 
lo source. Therefore, the available 
TOWM prices arc included as the best 
Information for the remaining species of 
Alaska groundfish. 

NO A A believes that the variable in 
the production of frozen fish blocks from 
the FCZ and the Soviet and Japanese 
fishing grounds in the difference in costs 
of transporting the products. Those costs 
| would not be expected to vary by 
species and the ratio method used to 
compare the relative values in different 
markets would tend to cancel average 
transportation costs. The inference that 
fish or fish products taken in the FCZ 
are inferior tofrozen fish products 
produced off Japan and the Soviet Union 
is not supported since some unspecified 
quantity of frozen groundfish from the 
FCZ is auctioned in the TOWM along 
with products from other fishing 
grounds. Therefore. NOAA continues to 
believe that the relative values 
determined by comparing TOWM prices 
for pollock with TOWM prices for other 
Alaska groundfish are reasonable bases 
for determining the corresponding 
poundage fees. 

The JFA contention that the TOWM 
price for frozen pollock is the price for 
the )iipanese statistical product “frozen 
•urimi" is correct. A possible result 
would be incorrect comparisons of 
frozen blocks produced at different 
product recovery rates. This difference 
could be as high as a factor of two. and. 
if taken into account, could double fees 
for the other species using the ratio 
method adopted by NOAA for valuation 
of Alaska groundfish. The ratios derived 
from TOWM prices were compared with 
the corresponding ratios derived for 
comparable products in other markets, 
and NMFS found no evidence to support 
application of the doubling factor. 
Moreover, only two of the proposed 
species fees were based on ratios 
derived from the TOWM prices. These 
were the fee for Atka mackerel and the 
fee for Alaska flatfish (which is further 
discussed in comment e.) 

NOAA compared ratios of the 
exvessel values proposed by JFA and 
found relative agreement with the 
NOAA proposal, except for other 
rockfish (JFA higher), Atka mackerel 
UFA lower) and flatfish. The adopted 
price of pollock is the key to determining 
how the entire 1985 fee costs will be 
divided between Alaska and the other 
foreign fisheries. A comparison shows 
that the exvessel values proposed in 
1985 would result in 92.5% of the total 
fees being assigned to the Alaska 
fisheries. This compares to 88.0% under 
the 1984 schedule, but 95.3% if 
management values had not been used 


in 1984 to modify the base values for 
determining fees. Thus, NOAA believes 
this is a reasonably consistent 
distribution of the fees from year to 
year, even though it reduces slightly the 
portion of the fee burden for the Alaska 
fisheries in 1985 from what the fees 
would have been in 1984 had these fees 
been based on exvessel vatues alone. 

e. Comment The ratio selected for 
determining the value of flounders 
caught in the Bering Sea and Aleutian 
Islands Groundfish fishery (BSA) is 
incorrect because the product recovery 
yield is different from that of surimi and 
because the composition of the 
flounders catch in the FCZ is mainly 
lower priced flounders such as yellowfin 
sole and flathead sole (JFA/GOJ). The 
higher ratio for flounders determined 
from J/V catches in the Gulf of Alaska 
groundfish fishery is not justified 
because of the small catch in that J/V 
fishery. A uniform price of $130/mt (or 
5.9 /lb) for all Alaska flounder is 
recommended. This is the average 1984 
joint venture price in the Alaska 
fisheries. Another comment (KDSFA) 
was that fees for flatfish and Pacific cod 
be maintained at the 1984 rates. 

Response. NOAA has carefully 
reviewed the information provided as a 
result of comments on the NPR and the 
supplementary price information 
recently provided by JFA under the 
Settlement Agreement. Specifically. JFA 
provided prices for foreign arrowtooth 
flounder, flathead sole, rock sole, 
yellowfin sole, Alaska plaice, and 
Greenland turbot. NOAA also 
considered a report produced by the 
Northwest and Alaska Fisheries Center 
on the estimated 1983 catch of flatfish 
by species and area in foreign and joint- 
venture groundfish fisheries in the BSA 
and GOA fisheries. 1 The price and 
composition information was merged in 
a more detailed analysis of the weighted 
values of the flatfish catches in Alaska. 
The values of the flatfish catches were 
sorted according to the three 
designations in the Alaska EMPs— 
yellowfin sole, Greenland turbot 
(including arrowtooth flounder), and 
flounders. Using the ratio method, the 
calculations show exvessel values of 
$132/mt for flatfish caught in the Gulf of 
Alaska, $132/mt for other flounders 
caught in the BSA, $115/mt for 
Greenland turbot including arrowtooth 
flounder caught in the BSA. and $59/mt 
for yellowfin sole. Therefore. NOAA 
accepts the JFA recommendation of 
$130/mt for all Alaska flatfish. This 


'NrUon. RumtII. |r. Jnnrl Wall and |«r*ld 
Berger. 1984. Summary of U S. obterver Mmpting of 
forrttfn and joint-venture fisheries In the NoTtheunt 
Pacific Ocean and Eatt*m Bering Sea. 198X 


price should not affect the negotiating 
position of U.S. fishermen. NOAA has 
no new information to support a change 
in the Pacific cod value, however. 

f. Comment The 50-percent increase 
in the fee for Pacific squid is excessive. 
This species is different from coastal 
squid caught off Japan and Korea. An 
increase in the squid fee in the same 
proportion as the average increase in 
total fees over 1984 fees is 
recommended. (JFA). 

Response: The increase in the 
proposed fee for Pacific squid results 
from information provided by the 
Korean industry on fish taken in the 
FCZ. The increase is not based on squid 
prices in the TOWM. or other sources. 
Comments on the proposed fee have not 
provided new information to justify a 
reduction in the valuation of Pacific 
squid or determine differently the 
percentages of the exvessel value to be 
recovered by fees. Therefore, NOAA 
adopts a final exvessel value of $228/mt 
for Pacific squid. 

g. Comment The 50-perccnt increase 
in the fee for snails is also excessive. 

The JFA contends there is no new 
information to support such an increase 
and the snail resource is underutilized. It 
recommends a fee increase in proportion 
to the average increase in fees over the 
1984 fees. 

Response: The ex vessel value for 
snails proposed for 1985 is $256/mt and 
the same as the value adopted in 1984 
fee schedule. The increase in fees 
results from the decision to forego 
management factors in 1985. The 
reduction in the base values used to 
determine species feew caused by the 
decision to forego management factors 
causes a large increase in the rate at 
which the fees are assessed against the 
value. This increase is required if 
NOAA is to collect the target costs. A 
decision to adopt this recommendation 
would, in effect reintroduce a 
management factor to encourage greater 
foreign utilization of the snail resource. 
Because there was no information 
provided to indicate that the exvessel 
value of $256/mt is not correct, NOAA 
therefore adopts that exvessel value for 
1985. 

h. Comment The JFA comments as in 
comment g above that the fee for 
seamount groundfish is similarly 
increased as a result of the decision to 
forego management factors. It notes that 
this fishery is underutilized and 
recommends a fee increase in proportion 
to the average overall increase in fees 
over 1984. 

Response: The increase indeed results 
from the 1985 NOAA decision on 
management factors. Therefore, the 
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NOAA reply if the same as the reply to 
comment g. Any adjustment of the fee 
for seamount grotindfish must be based 
on information to indicate that the 
proposed value of $397/mt is not 
appropriate. NOAA received no 
information to so indicate. 

I. Comments. Three comments (JTR. 
CDR, and SC] favored a fee of about 
$25/mt for Atlantic mackerel. This 
would maintain the fee at the 1984 level. 
The sources stated that doubling the 
mackerel fee would affect the economic 
feasibility of mackerel operations 
between a U.S. company and the GDR 
because of its worldwide availability 
and the strength of the U.S. dollar. 

Response: The large fee increase 
results because the fee for Atlantic 
mackerel is based on its ex vessel value 
rather 50 percent of the value as in 1964. 
The exvessel value of $221/mt proposed 
for 198T» is significantly less than the 
1984 value of $32l/mL Because the net 
effect of NOAA’s action not to apply 
management factors Is a huge increase 
in the rate of assessment, fishing vessels 
fishing for underutilized species w ill see 
a corresponding increase in their fees. 
NOAA again reviewed the range of 
exvcssel values considered in proposing 
its fee for Atlantic mackerel, and 
believes supplemental comments by JTR 
present appropriate price arguments for 
reducing the exvessel value for Atlantic 
mackerel to $190/mt 

Comment: The Southwest Regional 
Office recommends adoption of the 
highest estimates of 1963 U.S. exvessel 
prices for Guam. American Samoa, and 
the Northern Marianas for the Western 
Pacific pelagic species. 

Response: This recommendation is in 
part, adopted. The prices adopted, 
however, are prices for domestic catch 
landed in American Samoa, which is the 
likely port of landing of the foreign 
catch. This corrects undervaluation of 
prices for dolphin fish and wahoo in 
former fee schedules. 

The adopted prices are: 

Dulphin fish_$5515/mt 


WnHtm__ ___ 

$7 Hw/mt 

Marlin.. 

....$1 634/ml 

Other billfith__ 

.... $1.985/ml 

Sharks............. 

—SI.103/ml 

Comments on Other Issues 


There were other comments by JFA 
and NPFMC concerning the adequacy of 
the proposed schedule in relation to the 
Mngnuson Act, the Administrative 
Procedure Act. the National 
Environmental Policy Act and other 
applicable law. 

The Magnuson Act requirement that 
the Secretary of Commerce (Secretary) 
consult with the Secretary of State was 
satisfied. Meetings were held on the fee 


schedule on March 8. April 5. and July 
16,1984, to discuss development of the 
1985 fee schedule. Representatives of 
the Department of State as well as the 
Coast Guard attended these meetings 
and representatives of the Department 
of State advised NMFS that issues of 
concern to the Department were 
resolved to their satisfaction. State 
Department received a copy of the final 
draft of the schedule and offered no 
additional comments. 

NOAA continues in the view 
expressed in prior years that the 
language of the Magnuson Act together 
with recent understandings of 
international law provide the authority 
to collect fees in excess of costs. It 
disagrees with the interpretation that 
the language simply provides a margin 
for error. NOAA has not exercised this 
authority because it believes more 
information is needed, but yet 
unavailable, to assess the effects of fees 
which w*ould exceed the minimum 
amounts required by law. 

NOAA agrees that the section 
204(b)(10) of the Magnuson Act provides 
discretionary authority to the Secretary 
to assess fees on foreign vessels which 
process U.S. harvested fish. Such 
vessels currently pay permit fees but no 
poundage fees. The decision for 1985 not 
to occess fees in addition to permit fees 
for joint ventures extends similar 
decisions in prior schedules, but does 
not imply that NOAA lacks this 
authority. Increasing enforcement 
requirements for insuring compliance of 
a growing number of foreign joint 
venture vessels with regulations and 
conditions of their permits provide a 
basis for considering such fees in the 
future. NOAA believes the form of fees, 
if directly related to the U.S. harvest, 
should take into account the appropriate 
provisions of Section 303 and 304 of the 
Magnuson Act. NOAA will consult with 
Regional Fishery Management Councils 
prior to any broad policy decisions 
which would affect the fees as they are 
currently structured, consistent with 
comments by the NPFMC and the 
NEFMC. There is no opportunity prior to 
implementing 1985 fees to establish the 
variable fee structure suggested by the 
NEFMC, however. 

As noted in previous responses (see 
48 FR 27075 at page 27079 and 47 FR 625 
at page 628). NOAA determined that the 
fee schedule represents a programmatic 
function with no potential for significant 
environmental impacts. Therefore, no 
National Environmental Policy’ Act 
(NEPA) documents have been prepared 
for fee schedules. Environmental 
considerations are discussed in fishery 
management plans and NEPA 
documents for the fisheries. 


Commenters believe that the fees as 
proposed cause fish not to bq harvested 
However, the underlying analysis for 
NOAA’a decision to forego manageiru nt 
factors in 1985 also illustrates that 
varying fees within the ranges used in 
fee schedules since 1981 fl.e.. about ±50 
percent), did not discernably affect the 
harvest of the fish, or cause fish to 
remain unharvested. 

NOAA’s response to a contention that 
the provisions of the Independent 
Offices Appropriation Act (IOAA) apply 
to foreign fishing fees was published at 
48 FR 27025. NOAA General Counsel 
remains of the view that the IOAA doe» 
not apply because of the American 
Fisheries Promotion Act amendment of 
the Magnuson Act 

There were also several comments on 
the draft regulatory impact review 
which questioned the analysis of net 
benefits, citing specifically the estimated 
$8.9 million cost to the United States 
This cost figure results from the 
estimated differential costs to 
consumers and a reduction in fee 
revenues compared to the consumer 
effects and fee collections under the 
1984 fee schedule. The mojor portion of 
this cost is the reduced foreign share of 
the cost This is a target amount 
specified by ‘‘formula" In the Magnuson 
Act. While the $8.9 million might be 
recovered by exercising the authority to 
collect fees in excess of costs, as noted 
earlier, NOAA has not developed the 
necessary information to recover 
“economic rent" 

Summary 

The foregoing summarizes the 
relevant issues raised during the public 
comment period. As in former years. 
NOAA has considered comments, 
responded to them, and made 
appropriate changes prior to adopting 
the final rule. In summary, these 
changes are: 

1. The U.S. recreational catch is 
changed from 271.621 mt to 294.542 mt. 
The ratio of the foreign catch to the total 
catch in U.S. waters is thereby changed 
from 28.8 to 23.7 percent 

2. Coast Guard costs have been 
reduced from $95375.434 to $94,781,514 
after a deduction for COOP and MSA 
function costs from the overhead costs. 

3. The total FY 1984 Magnuson Act 
costs are therefore reduced from 

$171301.2K to $170.049.8, 

4. As a result of the above changes 
the 1985 foreign fishing fee target 
amount is reduced from $40.7 to $40 3 
million of which $40.2 million are to be 
collected as poundage Fees. 
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5. A uniform exvessel value is 
adopted for all Alaska flatfish. The final 
falue is $130/mt. 

6. The exvessel value of $190/mt is 
adopted for Atlantic mackerel. 

7. Western Pacific btllfish values for 
dolph infish, wahoo, marlin, other 
Nllfish. and sharks are increased to 

$5 515/mt. $2,206/mt. $l.B54/mt, $1,985/ 
ml. and $1.103/mt respectively. 

It No other changes are made in the 
exvessel values proposed in 49 FR 
00616. 

9. As a result of the above changes, 
principally the large reduction in the 
Alaska flatfish value, the rate of fee 
assessment is increased from 24^ to 25.9 
percent of these final exvessel values. 

This fee schedule has been prepared 
pnor to specifications of available 
TALFFs and subsequent allocations to 
foreign countries. It contains certain 
estimates of the foreign catches in 1985. 
Changes in allocations in 1985 may 
affect NOAA’s ability to collect the total 
fee larget NOAA does not presently 
foresee any adjustment of fees in 1985 to 
compensate for fee collection shortfalls. 

Classification 

NOAA prepared a draft regulatory 
impact review (R1RJ that discussed the 
economic consequences and impacts of 
the proposed fee schedule and its 
alternatives. Copies of the R1R are 
available at the above address. Based 
on the R1R, the Administrator. NOAA. 
determined that the proposed schedule 
doc not constitute a major rule under 
E.0 12291. The regulatory impact 
review demonstrates that the fee 
schedule complies with the requirements 
of section 2 of E.0.12291. 

The General Counsel for the 
Department of Commerce certified that 
the proposed fee schedule will not have 
« significant economic impact upon a 
substantial number of small entities for 
purposes of the Regulatory Flexibility 
Act. 5 U.S.C 601 et seq. This 
certification was forwarded to the Chief 
Counsel for Advocacy of the Small 
Business Administration. Because the 
foe schedule will not have a significant 
economic impact upon a substantial 
number of small entities, a regulatory 
flexibility analysis was not prepared. 

NOAA Directive 02-10 published at 45 
f K 49312 (July 24.1980) adopts internal 
procedures to implement the National 
Environmental Policy Act (NEPA). as 
amended (42 U.S.C. 4321 el setj.f. Under 
ihose procedures, programutic functions 
with no potential for significant 
environmental impacts are generally 
6x< luded from NEPA requirements 

The fee schedule has no direct impact 
on the fishery resources in the FCZ. At 
tnp most, a fee schedule might affect the 


harv esting strategy of foreign fishing 
vessels; however, the schedule meets 
the criterion that fees should minimize 
disruption of traditional fishing patterns 
because the 1985 fees are more directly 
related to ex-vessd values. Since this 
fee schedule will nol prevent the 
harvesting of the available total- 
allowable level of foreign fishing 
(TALFF), and the environmental impact 
of harvesting the TALFF is described for 
each fishery management plan, no 
further environmental assessment is 
necessary. 

The 30 day delay in implementation 
required by the Administrative 
Procedure act is waived so that the fee 
schedule can be in place on January 1. 
1985. If no schedule is in place, foreign 
fishing vessels will not be allowed to 
harvest fish, and the U.S. Treasury 
consequently will lose revenues. 
Furthermore, an interruption in fishing 
for foreign vessels already in the FCZ 
would be costly to the foreign fishing 
companies, since their vessels would be 
incurring fixed operating costs while 
being forced to sit idle until the 30-day 
period elapsed. 

This final rule hus no information 
collection provisions for purposes of the 
Paperwork Reduction Act, 44 U.S.C. 

3501 ct scq. 

List of Subject in 50 CFR Part 611 

Fish, Fisheries, Foreign relations. 
Reporting requirements. 

Dated: December 2a 1984 
Carmen |. Blondin, 

Deputy Assistant Administrator for Fisheries 
Resource Management. 

PART 611—1AMENDED1 

For the reasons above, 50 CFR Part 
611 is amended as follows: 

1. The authority dtation for Part 611 
reads as follows: 

Authority: 10 U.S.C 1801 et seq. 

2. Table 1 of J 611.22 is revised to read 
as follows: 

5 611.22 Fee schedule for foreign fishing. 

• • • • • 


Table 1 to $ 611.22 Species and Pounoage 
Fee 
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Table 1 to 5 61122 Species and Poundage 
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50 CFR Parts 611 and 672 

[Docket No. 41046-4174] 

Foreign Fishing, Groundfish of the Gulf 
of Alaska 

AGENCY: National Marine Fisheries 
Service (NMFS). Commerce. 
action: Interim notice of 1985 initial 
specifications. 

summary: As an interim measure, 
NOAA adopts 1985 initial fishing 
specifications for the Gulf of Alaska 
groundfish fishery which were proposed 
on November 8.1984 (49 FR 44855). 
These specifications are being adopted 
on an interim basis to allow the public 
and the North Pacific Fishery 
Management Council an additional 30- 
day comment period before final 1985 
specifications are adopted. Adoption of 
these interim specifications will allow 
domestic and foreign fisheries to 
proceed without undue interruption. 
oates: This notice is effective January 1. 
1985. and continues effective until 
superseded by a final notice of 1985 
initial specifications. Comments are 
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invited on these interim specifications 
until February 4.1985. 

address: Comments may be addressed 
to Robert W. McVey. Director. Alaska 
Region. NMFS. P.O. Box 1668, Juneau. 
AK 99802. or delivered to Room 453, 
Federal Building, 709 West Ninth Street, 
|uneau, Alaska. Copies of the plan team 
document upon which the initial 
specifications are based as well as the 
December 1984 Council 
recommendations may be obtained from 
the North Pacific Fishery Management 
Council, P.O. Box 103138. Anchorage. 

AK 99510; 907-274-4563. 


FOR FURTHER INFORMATION CONTACT: 

Robert W. McVey. 907-586-7221; or 
Janet Smoker (Fishery Biologist). 907- 
586-7230. 


SUPPLEMENTARY INFORMATION: 


Background 


Optimum yields (OYs) for groundfish 
species in the Gulf of Alaska are 
established by the fishery management 
plan (FMP) for Groundfish of the Gulf of 
Alaska. The FMP was implemented by 
rules appearing at 50 CFR 611.92 and 
Part 672. These rules establish the 
procedure by which the reserve. 


domestic annual harvest (DAH). 
domestic annual processing (DAP), joint 
venture processing (JVP). and total 
allowable level of foreign fishing 
(TALFF) are determined annually for 
each target species and the “other 
species'* category. Consistent with this ' 
procedure, NOAA issued a notice (49 FR 
44855, November 8. 1984) that solicited 
public comment on preliminary fishing 
specifications for the Gulf of Alaska 
groundfish target species and the “other 
species*' category and apportionments 
of optimum yields (OY) between DAP. 
JVP. reserves, and TALFF for the 1985 
fishing year (Table 1). 


Table v—Interim initial (as of Jan 1 each year) apportionments Of groundfish optimum yields in the Gulf of Alaska among domestk 

ANNUAL PROCESSING (DAP), JOINT VENTURE PROCESSING (JVP), RESERVES, AND TOTAL ALLOWABLE LEVEL Of FOREIGN FISHING (TALFF) Au 
FIGURES ARE IN METRIC TONS. OY • DAH + RESERVE +TALFF; DAH = DAP + JVP 



At its December 5-8,1984. meeting, 
the North Pacific Fishery Management 
Council (Council) reviewed public 
comments received on the preliminary 
specifications along with analyses of 
resource surveys and commercial 
fishery data. The Council recommended 
to the Secretary of Commerce 
(Secretary) numerous changes to those 
specifications with modified OY 
numbers and a reduction of TALFF to 
zero for all species. Given the magnitude 
of recommended changes and the public 
interest, the Secretary is seeking 
additional comment from industry and 
other members of the public on the 
proposed 1985 specifications and on the 
Council's recommendations. 

Revised recommendations from the 
Council are anticipated following the 
Council meeting scheduled to be held 
February 3-6,1985. Final specifications 
will be adopted and a notice published 
in the Federal Register subsequent to 
February 6.1985. 


Other Matters 


50 CFR Part 611 


This action is taken under 50 CFR 
611.92(c) and 672.20 and complies with 
Executive Order 12291. 


I Docket No. 41276-4176) 


Foreign Fishing 


List of Subjects 


50 CFR Part 611 


agency: National Marine Fisheries 
Service (NMFS). NOAA. Commerce 
action: Notice of initial specifications. 


Fisheries, Foreign relations. Reporting 
and recordkeeping requirements. 


50 CFR Part 672 

Fisheries. Reporting and 
recordkeeping requirements. 

(1flU.SC- 1891 etseq.) 

Dated: December 31.1984. 

Carmen J. Blondin. 

Deputy Assistant Administrator for Fisheries 
Resource Manotfement. So Hanoi Marine 


Fisheries Service. 


|FR Doc. 84-34031 Filed 12-31-B4: 5:03 pm| 

BHUMO COO€ M10-22-M 


summary: 50 CFR 811.20(c) requires that 
the specifications of optimum yield (OY) 
and initio! estimates of U.S. harvests 
and TALFFs (total allowable levels of 
foreign fishing) be published at the 
beginning of the relevant fishing year 
Therefore, NOAA issues this notice 
presenting the numbers, as of January 1. 
1985, for this coming year for all foreign 
fisheries. 

dates: Effective January 1.1985. 
Comments will be accepted until 
January 31,1965. 

ADDRESSES: As provided in 50 CFR 
611.20(c). at any time during the year, fur 
current apportionments, contact the 
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ropnate NMFS Regional Director or 
the Office of Fisheries Management, F/ 


ill N itional Marine Fisheries Service, 
j 300 Whitehaven Street. NW., 
Washington, DC 20235. 

Sen 1 comments on the interim initial 
ipecifications for groundfish of the Gulf 
of Alaska or of the Bering Sea and 
Aleutian Islands area to Robert W. 
McVey, Director, Alaska Region. NMFS. 
PO Box 1668, Juneau, AK 99802, or 
deliver them to Room 453. Federal 
[ Buildmg. 709 West Ninth Street. Juneau. 
Alaska 

FOR FURTHER INFORMATION CONTACT: 

Donna D. Turgeon (Regulations 
Coordinator), 202 634-7432, or. for 
Alaska groundfish. Robert W. McVey. 

907-586-722L 

SUPPLEMENTARY INFORMATION: This 


notice announces initial specifications 
for 1985 for all fisheries. 

At its December 5-8 1984. meeting, the 
North Pacific Fishery Management 
Council (Council) reviewed public 
comments, analyses of resource surveys, 
and commercial fishery data. The 
Council has recommended changes to 
the preliminary 1985 specifications 
pubished at 49 FR 44655. November 8, 
1984. 

In the Gulf of Alaska groundfish 
fishery, the Council recommends 
modifying OYs and reducing TALFF to 
zero. It also recommends substantially 
lower TALFFs in the Bering Sea and 
Aleutian Islands area groundfish fishery. 
Therefore, in these fisheries, the 
numbers in the table below are interim 
initial specifications and the public is 


invited to comment on them and the 
proposed reductions for an additional 30 
days. 

Comments will be considered by the 
Council at its February 3-6,1984. 
meeting and final 1985 specifications 
will be published shortly thereafter. 

initial (as of January 1. each year) 
optimum yield (OY) or total allowable 
catch 1 (TAC). estimated domestic 
annual harvest (DAM), estimated 
domestic annual processing (DAP), joint 
venture processing (JVP), reserve, and 
total allowable level of foreign fishing 
(TALFF). all in metric tons. 


1 TAC mrarva tola) allowable catch detoriAind 
annually within an eatahliahad rangr of a multi- 
ypar. multi Apeciea OY for lh« Brrmg Sim and 
Aleutian I«Und» area grmmdfhh complex. 
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This action is authorized by 50 CFR 
tart 611 and complies with E.O.12291. 

Lt of Subjects in 50 CFR Parts 611 

Fish. Fisheries, Foreign relations. 
[Reporting and recordkeeping 

[requirements. 

Authority; 16 U.S.C. 1601 et seq.. unless 
[otherwise noted. 

Dated December 31,1964. 

Carroen J, Blondin, 

iDepvly Assistant Administrator for Fisheries 
Ksource Management, National Marine 

Ifithtries Service . 

m Doc. B4-34Q32 Filed 12-31-B4; 5:11 pm| 

MJJNO COOC 3510-22-41 


50 CFR Part 663 

[Docket No. 41155-4175] 

Pacific Coast Groundfish Fishery 

agency: National Oceanic and 
Atmospheric Administration (NOAA), 

Commerce. 

action: Notice of final fishery 
ipecifications for 1985. 

summary: This notice announces the 
1985 management specifications for 
Pacific coast groundfish caught in the 
fishery conservation zone (3-200 
nautical miles from shore) and territorial 
waters (0-3 nautical miles from shore) 
off the coasts of Washington, Oregon, 
and California. This notice contains 
ipecifications for the acceptable 
biological catch as well as for optimum 
yield and its distribution among 
domestic and foreign fishing operations 
far groundfish as required in the 
regulations implementing the Pacific 
Coast Groundfish Fishery Management 
Plan. 

effective date: January 1,1985. 
addresses: T. E. Kruse, Acting Director. 
Northwest Region. National Marine 
Fisheries Service. 7600 Sand Point Way 
DIN Cl5700. Seattle. WA 98115: or, 
F.. C. Fullerton, Regional Director. 
Southwest Region. National Marine 
Fisheries Service. 300 South Ferry Street. 
Terminal Island. CA 90731. 

F0 " FURTHER INFORMATION CONTACT: 

T E. Kruse at 200-525-6150 or E C. 
Fullerton ot 213-548-2575. 
supplement ary information: 
Background 

The Pacific Coast Groundfish Fishery 
Management Plan (FMP) was approved 
hy the Assistant Administrator for 
Fisheries, NOAA, on )anuory 4.1982. 

The FMP and its implementing 
regulations at 50 CFR Part 063 (47 FR 
439M « October 5.1982) state that 
nianagement specifications for 


groundfish included in the FMP will be 
evaluated each calendar year, that 
preliminary specifications will be 
published in the Federal Register, public 
comment will be requested, and final 
specifications for the succeeding % 
calendar year will be published on 
December 1 or as soon as practicable 
thereafter. The management 
specifications for the acceptable 
biological catch (ADC), an estimate of 
the annual catch that could be taken 
without jeopardizing a resource's 
productivity, include all groundfish 
species (Table 1). The specifications for 
the optimum yields (OYs), which arc 
based on socioeconomic as well &9 
biological factors and thus are not 
necessarily equal to the ABC, are made 
only for Pacific whiting, sablefish, 

Pacific ocean perch, shortbelly rockfish, 
widow rockfish. and, north of 39* N. 
latitude, jack mackerel (Table 2). The 
OYs for these six species set the 
maximum amounts of fish (in round 
weight) that may be taken and retained 
or landed each year from the fishery 
conservation zbne (3-200 nautical miles) 
and the territorial sea (0-3 nautical 
miles) off Washington, Oregon, and 
California. 

The OY for each of these six species 
is divided into components that are 
reassessed near July and November 
each year. The domestic annual harvest 
(Di\H), which consists of estimates of 
domestic annual processing (DAP) and 
joint venture processing (JVP). is based 
on the needs of the domestic fishing and 
processing industry as determined by bi¬ 
annual surveys. The total allowable 
level of foreign fishing (TALFF) is the 
remainder, if any, after domestic needs 
(DAH) have been subtracted from the 
OY. A reserve is established for Pacific 
whiting to accommodate any 
underestimates in DAH. The OYs and 
ABCs may be changed during the year 
under the procedures outlined in the 
regulations at 50 CFR 663.22. 

The preliminary specifications were 
announced in the Federal Register on 
November 28.1984 (49 FR 46771) and 
public comment was Invited through 
December 13,1984. No comments were 
received. The Pacific Fishery 
Management Council (Council) 
reviewed the preliminary specifications 
for 1985, received public comments, and 
made recommendations for final 1985 
specifications at its November 28-29, 
1984 meeting in Seattle. Washington. 

The Council recommended four changes 
to the preliminary specifications which 
arc described below. All other ABC and 
OY designations remain the same as 
proposed in the preliminary 
specifications. The final ABC and OY 


specifications for 1985 are listed in 
Tables 1 and 2. 

Pacific whiting —The JVP for Pacifc 
whiting was decreased by 35.000 mt. 
from 120,000 mt to 85,000 mt. thus 
lowering DAH to 95.000 mt, and 
increasing TALFF correspondingly from 
10,000 mt to 45.000 mt. (A typographical 
error in the preliminary specifications 
listed DAH at 20.000 mt rather than 
120.000 mt.) It appears that the 
preliminary estimate of 120.000 mt for 
JVP may have been too high. 
Applications from some of the countries 
which earlier indicated an interest in 
JVP for whiting have not been 
forthcoming. Representatives of those 
countries and potential American 
counterpart companies have expressed 
uncertainties about their joint venture 
whiting operations. The JVP was 
lowered with the understanding that the 
35.000 mt reserve could be available to 
the joint venture industry later in the 
season if not needed by shore-based 
processors. Further, only half of the 
TALFF can be allocated at the beginning 
of the season. If it appears that DAH is 
too low, adjustments could be made 
later in the season to supplement DAH 
before further allocations of TALFF are 
made. 

Sablefish —A revised estimate of 
stock size indicated that the 1985 ABC 
should be lower than in 1984 (reduced 
from 13.400 mt to 12,300 mt). The 
preliminary OY was set at 130 percent 
of ABC as in 1983 and 1981. In view of 
the reduction in the 1985 ABC, total 
landings in 1983 and 1984 which were 
close to the 13,400 mt ABC but below the 
17,400 mt OY, and the fact that similar 
levels of fishing have been associated 
with stress of sablefish stocks in Alaska, 
the Council decided to reduce OY from 
the preliminary 16,000 mt to 13.600 mt 
which is 110 percent of the 1985 ABC 
Early predictions of 1985 landings 
indicate that this lower OY will not 
restrict domestic landings. DAP. DAH, 
and OY are equal for sablefish. 

Widow rockfish —After extensive 
public comment requesting continuity in 
the fishery even at the expense of future 
productivity, and mindful of severe 
limitations on alternate fisheries, the 
Council agreed to maintain the 1985 OY 
for widow rockfish at 9,300 mt, the same 
as in 1984 and 26 percent above the 
preliminary 1985 ABC of 7,400 mt. DAP. 
DAH and OY are equal for widow 
rockfish. 

Shortbelly rockfish —The preliminary 
DAH for shortbelly rockfish was listed 
in error at 10,000 mt. but is corrected 
here to 3,400 mt. 
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Table 1.—Final Estimates of ABC for 1985 in Metric Tons (mt) for the California Washington Regions by tNPFC Areas 
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Table 2.—Final Specifications of OY and rrs Distribution for 1985 
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Clarification 

These final specifications are made 
under the authority of 50 CFR 663.24. 
This action is in compliance with 
Excutive Order 12291 and is covered by 
the Regulatory Flexibility Analysis 
prepared for the authorizing regulations. 


(18 U.S.C. 1801 et seq.) 

List of Subjects In 50 CFR Part 663 

Administrative practice and 
procedures. Fish. Fisheries, Fishing. 


Dated: December 31 . 1984 . 

Carmen J Blondin, 

Deputy Assistant Administrator far F/shervt 
Resource Management* National Marine 
Fisheries Service, 

|FR Doc 64-34033 Filed 12 - 31 - 44 ; &00 pm] 

BILLING COOC SS10-21-48 
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TT»s section of the FEDERAL REGISTER 
c^tAins notices to the public of the 
pcccsed issuance of rules and 
regulations. The purpose of these notices 
a to give interested persons an 
cppoijnity to participate in the rule 
mak/ng prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5CFR Part 831 

Retirement 

agency: Office of Personnel 
Management 

action: Proposed regulations. 

summary: The Office of Personnel 
Management (OPM) proposes to revise 
its interim regulations that describe how 
Federal agencies file debt claims with 
OPM when agencies want to recover 
debts out of money due the debtor from 
the Civil Service Retirement and 
Disability Fund (the Fund). Uniform 
procedures for debt claims resulted from 
a class action suit [Rhinehart v. Seneca , 
etol.. CA No. 78-2472, (D.D.G)) filed in 
1978 on behalf of persons who had been 
affected by OPNfs collection, for other 
agencies, from their refunds or 
annuities. 

Agencies are responsible for giving 
due process to the debtor. They must 
also meet time limits for making claims 
when the payment due a debtor is a one 
time payment, such as a refund of the 
debtor’s contributions to the Fund. The 
proposed regulations will clarify and 
strengthen current instructions to 
agencies and add instructions on 
processing fraud claims. Where 
necessary, changes have also been 
made to conform with the Debt 
Collection Act of 1982 (Pub. L 97-365. 
enacted October 25.1982) and the final 
Federal Claims Collection Standards 
(FCCS) that were published jointly by 
the General Accounting Office and the 
Department of Justice on March 9.1984 
(4 CFR 101.1 et $eq. t 49 FR 8889). 

OATi: Comments must be received on or 
before March 5.1985. 

address: Send comments to Lucretia F. 
Myers. Assistant Director for Pay and 
Benefits Policy. Compensation Group, 

P 0. Box 57. Washington, D.C. 20044: or 
deliver to OPM. Room 4351.1900 E 
Street. N.W.. Washington. D.C. 


FOR FURTHER INFORMATION CONTACT: 

Patricia A. Rochester, (202) 632-4634. 
SUPPLEMENTARY INFORMATION: On 
August 25,1981. the Office of Personnel 
Management (OPM) published interim 
regulations describing how agencies file 
debt claims they want to recover from 
civil sen ice retirement benefits [46 FR 
42835]. The interim regulations provided 
a 60-day public comment period. 

Comments were received from 10 
Federal agencies and 1 labor 
organization. The following summarizes 
the changes proposed as a result of the 
comments and suggestions. 

1. Comment: One agency suggested 
that the scope of the regulations should 
be expanded to include Members of 
Congress and Congressional employees. 

Response: In response to this 
suggestion, an amendment is proposed 
for 9 831.1802 to include “Members.*' 
Congressional employees are 
specifically included in the definition of 
“employee" for the purposes of the civil 
service retirement law in 5 U.S.C. 

8331(1 )(C). 

2. Comment: Several agencies felt the 
definition of “agency" in 9 831.1803 
excluded both legislative and judicial 
branch agencies. 

Response: We propose to amend 
definitions of “agency" and “employee** 
and add a definition for “Member" to 
make it clear that all branches of the 
United States Government are covered. 

3. Comment A labor organization 
suggested that we change the definition 
of “debtor" to “an employee who has 
been separated from service" who owes 
a debt. 

Response: We did not adopt this 
suggestion. The key to recovering an 
agency debt from the Fund is whether 
the debtor has money due ond payable. 

It is possible to have money due and 
payable from the Fund without being 
separated from service (e.g.. a 
reemployed annuitant, or an employee 
who is transferred to a position that isn’t 
covered by the Civil Service Retirement 
System (CSRS)). 

4. Comment An agency suggested that 
$100 minimum for administrative offset 
under 9 831.1804(b) of the interim rules 
be reduced to $40. 

Response: We recognize the 
importance of administrative offset for 
recovering small claims. When we 
established the $100 minimum, we 
considered the processing costs of both 
the creditor agency and OPM. 


Considering the processing costs of two 
agencies, we don't believe it is cost- 
effective to recover claims of less than 
$100. We propose to amend the section 
(proposed 5 CFR 831.1804(a)), however, 
to exempt debts due for unpaid health 
benefits premiums accruing while 
employees are on leave-without-pay. 
These employees arc deemed to consent 
to the collection (see 5 CFR 890.502(b)), 
so processing costs are minimal. 

5. Comment Four agencies 
recommended that 9 831.1804(c) of the 
interim rules, requiring an agency to 
exhaust all other means of recovery, be 
deleted. The language could be 
interpreted to mean that each claim 
must be reduced to a court judgment. 

Response: We agree that this 
provision could be misinterpreted. 
Accordingly, we dropped the language 
requiring agencies to exhaust all other 
means of recovery and identified the 
conditions for requesting an offset 
(proposed 9831.1804). 

8. Comment Several agencies felt that 
debts should be collected from the Fund 
whether or not debtors apply for 
benefits. They felt the requirement that 
an application for benefits be filed 
before offset is effected under 
9 831.1804(e) of the interim rules should 
be eliminated. 

Response: We can't accept this 
recommendation. This requirement is 
based on Comptroller General decisions 
that say a retirement account isn't 
available for offset until the individual 
applies for a refund of the lumpsum 
credit or for an annuity. (See 39 Comp. 
Gen. 203.) Section 831.1806(b)(2) 
provides that such debt claims be held 
for recovery later when an application is 
received, provided the agency initiated 
the collection by filing a claim with 
OPM prior to expiration of the 10-ycar 
statute of limitations (4 CFR 102.4(c)). 

7. Comment Several agencies felt the 
30-day time limit on submission of the 
Standard Form 2806. “Individual 
Retirement Record." combined with the 
maximum of an additional 180 days (120 
days plus an optional 60-day extension) 
for filing a complete debt claim is 
inadequate for some claims. 

Response: Except for the 10-year 
statute of limitations, the proposed 
regulations have no time limit for filing 
claims against an individual's annuity (4 
CFR 102.3(b)(3)). Annuity payments 
continue without reduction until a 
complete debt claim is *eceived. so the 
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annuitant isn't harmed by the lack of a 
time limit. The time limit for sending the 
Standard Form 2800 to OPM has been 
increased to 60 days where the 
separating employee works for the 
agency owed the debt. 

8. Comment : One agency noted that 
S 831.1805(g) of the interim rules could 
be interpreted to mean that a court 
judgment only partially fulfills OPM 
requirements for due process. The 
agency felt that a court judgment should 
satisfy all of the due process required to 
recover the debt. 

Response: The proposed regulations 
(5 831.1808(b)(1)) make it clear that the 
amount specified in a court judgment 
will be collected without requiring 
further due process. 

9. Comment One agency felt that 

i 831.1805(a) of the interim rules doesn't 
clearly identify the time limits that apply 
when the debtor doesn't work for the 
agency owed the debt. 

Response: The proposed regulations 
(5 831.1805(c)(1)) clarify the time limits 
applicable in this situation. 

10. Comment: A labor organization 
suggested that OPM describe (1) how 
the agency should send the notice to a 
debtor and (2) the time limit for the 
debtor's response. 

Response: We didn't adopt this 
suggestion When using administrative 
offset, agencies must comply with the 
requirements of 4 CFR 102.3. Under 
9102.3(b), each agency must have its 
own regulations spelling out the 
procedures the agency will follow in 
dealing with the debtor. 

11. Comment: A labor organization 
suggested § 831.1806(a)(2)(ii) be % 
amended so that it is dear debtors can 
receive a refund of any retirement 
contributions in excess of the total debt 
when the amount of the debt is known. 
This way the debtor won't have to wait 
until the agency sends its debt claim to 
OPM (potentially a minimum of 210 days 
from the date of separation) before 
receiving contributions over and above 
the amount of the debt. 

Response: Proposed 
S 831.1806(a)(2)(H) provides for payment 
of the balance of the retirement 
contributions when the agency certifies 
the amount of the debt. We also propose 
a new { 831.1805(b)(5)(i) to require 
agencies to notify OPM of the amount of 
the debt as soon as it is known. 

12. Comment One agency objected to 
the 60-day limitation on extensions 
under ( 831.1806(b) to allow creditor 
agencies to complete debt claims 
against refunds. The agency said that 
delays are frequently caused by 
uncooperative debtors. 

Response: We didn't allow an 
additional extension even though we 


understand the concerns about 
completing procedures before the time 
expires. Agencies don't need the 
debtor's cooperation or consent to 
process debt claims. Based on the 
provisions of 4 CFR 102.3, agencies 
should give debtors written notice of the 
nature and amount of the debt and the 
agency's intention to collect by offset. 
Notice of the debt should include a 
definite time period to request an 
opportunity to (1) Inspect/copy agency 
records. (2) ask the agency to review its 
decision, and (3) establish a written 
agreement to repay. Once the agency 
has sent the notice and the allotted time 
period has expired, the agency may file 
its debt claim even though the debtor 
has never responded 

13. Comment Several agencies 
commented on the reference to fraud 
cases in S 831.1807(a). One suggested 
that OPM say who determines whether 
fraud is involved. One said that it 
wasn’t dear whether the regulations 
covered daims involving fraud because 
4 CFR 101.3 excludes fraud claims from 
the procedures in the FCCS. 

Response: To clarify the application of 
the proposed regulations to fraud claims, 
we amended § 831.1807(a) and added a 
new { 831.1808 covering the procedure 
for handling fraud daims. For purposes 
of this regulation, fraud daims are 
claims so designated by the Attorney 
General. Section 101.3 of Title 4. Code of 
Federal Regulations, directs agencies to 
refer to lustice any claim involving an 
indication of fraud, the presentation of 8 
false daim. or misrepresentation on the 
art of the debtor or any other Party 
aving an interest in the daim. Justice 
will decide whether to retain the daim 
for collection by litigation or refer it 
back to the agency to process under the 
FCCS. Further guidance on processing 
fraud daims will be published in the 
Federal Personnel Manual when final 
regulations are issued. 

14. Comment: One agency suggested 
that i 831.1807(b) be amended to say 
that OPM will rather than may collect a 
valid debt 

Response: We have adopted the 
suggestion in proposed S 831.1807(a). 

In addition to the changes proposed 
as a result of the comments and 
suggestions on the interim regulations, 
we are proposing— 

(1) An amendment in { 831.1806(b)(2) 
to conform with the FCCS position on 
the collection of debts outstanding more 
than 10 years. The FCCS allow s an 
agency to give debtors due process and 
submit daims against their retirement 
benefits in anticipation of a future time 
when benefits may be payable. Filing a 
claim with OPM within the 10-year 
statute of limitations meets the 


requirement to “initiate" the daim. OPM 
will flag debtors' accounts in 
anticipation of the day they become 
eligible for payments from the fund. We 
will collect the debt even if more than io 
years have lapsed since the debt claim 
accrued. 

(2) An amendment to ( 831.1800 (b) 
and (d) to conform with 5 CFR 
550.1106(d)(2). Part 550 of Title 5. Code 
of Federal Regulations, describes 
requirements a creditor agency must 
meet so that the paying agency can (1) 
be assured of adequate certification that 
debtors were given the required due 
process. (2) begin collections and (3) 
notify debtors of the proposed action by 
providing them with a copy of the debt 
daim form. 

EX).12291, Federal Regulation 

OPM has determined that this is not a 
major rule as defined under Section 1(b) 
of E.0.12291. Federal Regulation. 

Regulatory Flexibility Act 

I certify that these regulations will not 
have a significant economic impact on a 
substantia] number of small entities 
because these regulations concern 
administrative practices and will affect 
only the Federal Government 

List of Subjects in 5 CFR Pari 831 

Administrative practice and 
procedure. Claims, Disability benefits. 
Firefighters Government employees. 
Income taxes. Intergovernmental 
relations, law,enforcement officers. 
Pensions, Retirement. 

U.S Office of Personnel Management 
Donald. J. Devine, 

Director . 

Accordingly. OPM proposes to revise 
Subpart R of 5 CFR Part 831 to read as 
follows: 

PART 831—RETIREMENT 

• j • • • 

Subpart R—Agency Requests to OPM tor 
Recovery of a Debt from the CMI Service 
Retirement and Disability Fund 

Sec. 

631.1801 Purpose. 

831.1802 Scope. 

831.1803 Definitions. 

831.1804 Conditions for requesting sn offset 

831.1805 Agency processing for non-fniud 
claims. 

831.1800 OPM processing. 

831.1807 Limitations on withholdings 
831.2800 Special processing for fraud 
claims. 

Authority: 5 U.S.G 8347 
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part R—Agency Requests to OPM 
r Recovery of a Debt From the Civil 
vice Retirement and Disability Fund 

■*31.1801 Purpose. 

This subpart prescribes the 
roccdures to be followed by a Federal 
y when it requests the Office of 
me! Management (OPM) to 
Ever a debt owed to the United 
tales by administrative offset against 
oncy due and payable to the debtor 
on the Civil Service Retirement and 
Usability Fund (the Fund). This subpart 
sn prescribes the procedures that OPM 
follow to make these 
imim^ratlve offsets. 

1 1*1.1802 Scope. 

This subpart applies to agencies. 

pet. and Members, as defined by 

l83i :«a 

\ S3 1. 1803 Definitions. 

For purposes of this subpart terms are 
Wined as follows— 

Act” means the Federal Claims 
Election Act of 1966 as amended by 
e Debt Collectio n Ac t of 1902 and 
pltmented by 4 CFR 101.1 etseg.. the 
Federal Claims Collection Standards 
IFCCSJ. 

•Administrative offset" means 
?thho!ding money payable from the 
find to satisfy a debt to the United 
plates under 31 U.S C. 3716. 

Agency" means any Executive 
tkpurtment. Military department 
b mnnt corporation or independent 
,v 'd rment as defined in Chapter! nf 
1V I nited States Code, the U.S 
Postal Service, the U.S. Postal Rate 
Commission, the U.S. House of 
Rrprcsentatrves, the U.S. Senate, or 

::slative branch agency, and any 
agency or Court of the Judicial branch. 

Annuitant** has the same meaning as 
m section 0331(9) of title 5. United States 
Code. 

Annuity” means the monthly benefit 
J Vl >' H bIe to an annuitant or survivor 

annuitant 

Compromise” has the same meaning 
“s in 4 CFR Part 103. 

Consent” means the debtor has 
'•sreed in writing to administrative 
1 " rtt offer receiving notice of all rights 
unc!. r 3 i U.&C. 3716 and this subpart 
Creditor agency" means the agency 
owed the debt. 

tiebf means an amount owed to the 
tnited States on account of loans 
d or guaranteed by the United 
and other amounts due the 
Uitrd States from fees, duties, lenses. 
i*nts. royalties, services, sales of real or 
j Phonal property, overpayments, fines. 
Penalties, damages, interest taxes, 
°n<Mtures, and all other similar sources. 


“Debt claim” means an agency 
request for recovery of a debt in a form 
approved by OPM. 

“Debtor" means a person who owes a 
debt, including an employee, former 
employee. Member, former Member, or 
the survivor of one of these individuals. 

“Employee" has the tame meaning as 
in section 6331(1) of title 5, United States 
Code, and includes reemploved 
annuitants and employees of the U.S. 
Postal Service. 

“Fraud claim" means any debt 
designated by the Attorney General (or 
designee) as involving an indication of 
fraud, the presentation of a false claim, 
or misrepresentation on the part of the 
debtor or any other party having an 
interest in the claim. 

“Fund" means the Civil Service 
Retirement and Disability Fund 
established under 5 U.S.C. 834a 

“Lump-sum credit" has the same 
meaning as in section 8331(8) of tide 5. 
United States Code. 

"Member" has the some meaning as in 
section 6331(2) of title 5. United States 
Code. 

"Net annuity" means annuity after 
excluding amounts required by law to 
be deducted. For example. Federal and 
State income taxes are excluded up to 
the maximum amount that the individual 
is entitled to for all dependents. Other 
examples of exclusions are group health 
insurance premiums (including amounts 
deducted for Medicare) and group life 
insurance premiums. 

“Paying agency" means the agency 
that emplbys the debtor and authorizes 
the disbursement of his or her current 
pay account. 

"Refund" means the payment of a 
lump-sum credit to an individual who 
meets all requirements for payment and 
files application for it. 

J 631.1604 Conditions for requesting an 
offset 

An agency may request that money 
payable from the Fund be offset to 
recover any valid debt when all of the 
following conditions are met: 

(a) The debt is $100 or more (unless it 
accrued because of failure to pay health 
benefits premiums while in nonpay 
status or when salary was not sufficient 
to cover premiums): 

(b) The debtor has failed to pay all of 
the debt on demand, or the creditor 
agency has collected as much as 
possible from payments due the debtor 
from the paying agency: and 

(c) The creditor agency sends a debt 
claim to OPM (under f 631.1806(b) (1) 
through (4), as appropriate) after doing 
one of the following: 

(1) Obtaining a court )wlgment for the 
amount of the debt: 


(2) Following the procedures required 
by 4 CFR 102.4: 

(3J Following the procedures required 
by 5 U.S.C. 5514 and i 550.1100 of this 
title: or 

(4) Following the procedures agreed 
upon by the creditor agency and OPM. if 
it is excepted by § 831.1805(b)(4) from 
the completion of procedures prescribed 
by S 831.1005(b)(3). 

§ 831.1805 Agency processing for non- 
fraud claims. 

(a) When* to submit the debt claim* 
judgment or notice of debt . (1) Creditor 
agencies that are not also the debtors 
paying agency, (i) If the creditor agency 
knows that the debtor is employed by 
the Federal Government, it should send 
the debt claim to the debtor's paying 
agency for collection. 

(ii) If some of the debt is unpaid after 
the debtor separates from the paying 
agency, the creditor agency should send 
the debt claim to OPM as described in 
paragraph (b) of this section. 

(2) Creditor agencies that are also the 
debtor's paying agency. Ordinarily, 
debts owed the paying agency should be 
offset under 31 U.S.C 3716 from any 
final payments (salary, accrued annunl 
leave, etc.) due the debtor. If a balance 
is due after offsetting the final payments 
or the debt is discovered after the 
debtor has been paid, the pay ing agency 
may send the debt claim to OPM as 
described in paragraph (bj of this 
section. 

(b) Procedures for submitting a debt 
claim. judgment or notice of debt to 
OPM. (1) Debt claims for which the 
agency has a court judgment. If the 
creditor agency has a court judgment 
against the debtor specifying the amount 
of the debt to be recovered, the agency 
should send the debt claim and two 
certified copies of the judgment to OPM. 

(2) Debt claims previously processed 
under 5 U.S.C $514. if the creditor 
agency bos adjudicated a debt claim 
under section 5514. it should: 

(i) Notify the debtor that the claim is 
being sent to OPM for collection from 
the Fund; and 

(ii) Send the debt claim to OPM with 
two copies of the paying agency's 
certification of the amount collected and 
one copy of the notice to the debtor that 
the claim was sent to OPM. 

(3) Debt claims not processed under 5 
U.S.C. 5514 . reduced to court judgment, 
or expected by paragraph (b)(4) of this 
section. If the debt claim has not been 
adjudicated under section 5514, reduced 
to court judgment or excepted by 
paragraph (b)(4) of this section, the 
creditor agency must: 
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(i) Comply with the procedures 
required by 4 CFR 102.4; 

(ii) Complete a debt claim, as 
described in 4 CFR 102.4, that certifies in 
writing— 

(A) That the debt is owed to the 
United States; 

(B) The amount and reason for the 
debt; 

(C) The date the Government's right to 
collect the debt first accrued: 

(D) The action(s) taken under 4 CFR 
102.3, including any required hearing or 
review, and the date(s) the action(s) was 
taken (unless the debtor consents to or 
acknowledges the offset in writing, or 
acknowledges receipt of the required 
procedures in writing, and the 
appropriate documentation is attached 
to the debt claim); 

(E) That the agency has complied with 
the applicable statutes, regulations, and 
OPM procedures; and 

(F) The number and amount of each 
installment, whether additional interest 
may accrue, and the commencing date 
of the first installment, if the collection 
must be made in installment; and 

(iii) Certify that if a competent 
administrative or judicial authority 
issues an order directing OPM to pay a 
debtor an amount previously paid to the 
agency (regardless of the reasons behind 
the order), the agency will reimburse 
OPM or pay the debtor directly within 
15 days of the date of the order. (OPM 
may. at its discretion, decline to collect 
other debt claims sent by an agency that 
does not abide by this certification.) 

(4) Debt claims excepted from the 
procedure described in paragraph (b)(3) 
of this section . Creditor agencies follow 
specific procedures approved by OPM, 
rather than those described in paragraph 

(b)(3) of this section, for the collection 
of: 

(i) Debts due because of the 
employee’s failure to pay health benefits 
premiums while in nonpay status or 
when salary was not sufficient to cover 
the cost of premiums; 

(ii) Unpaid Federal taxes by Internal 
Revenue Service levy; 

(iii) No more than 6 months of 
retroactive premiums due because of the 
annuitant's election of Part B. Medicare 
coverage; or 

(iv) Overpayments of military retired 
pay that annuitants elect in writing to 
have withheld from their annuity. 

(5) Notice of debt When a creditor 
agency cannot immediately send a debt 
claim, it should notify OPM of the 
existence of the debt so that OPM will 
not pay the lump-sum before the debt 
claim reaches OPM. 

(i) The notice to OPM must include a 
statement that the debt is owed to the 
United States, when the debt first 


accrued, and the basis and amount of 
the debt, if known. If the amount of the 
debt is not known, the agency must 
establish the amount and notify OPM in 
writing as soon as possible after 
submitting the notice. 

(ii) The creditor agency may either 
notify OPM by making a notation in 
column 8 (Remarks) under "Fiscal 
Record" on the Standard Form 2806, if 
the SF 2806 is in its possession, or if not, 
by submitting a separate document 
identifying the debtor by name, giving 
his or her date of birth, social security 
number, and date of separation if 
known. 

(c) Time limits for sending records 
and debt claims to OPM. (1) Creditor 
agencies that are not also the debtor's 
paying agency. Other than filing the 
debt claim prior to expiration of the 
applicable statute of limitations (4 CFR 
102.4(c)), there is no time limit for 
sending a claim to OPM. But, if a refund 
is payable, OPM must receive the debt 
claim or notice of the debt claim before 
the refund is paid. 

(2) Creditor agencies that are also the 
debtor's paying agency. Within 60 days 
after the debtor has separated or is no 
longer covered by the Civil Service 
Retirement System, the creditor agency 
must send to OPM (i) the debtor's 
Standard Form 2806, "Individual 
Retirement Record." and (ii) the debt 
claim or the notice of debt described in 
paragraph (b)(5) of this section. 

$ 831.1806 OPM processing. 

(a) Refunds—incomplete debt claims . 
(1) If a creditor agency sends OPM 
notice of a debt or an incomplete debt 
claim. OPM will withhold the amount of 
the debt, but will hot make any payment 
to the creditor agency for 120 days to 
allow the creditor agency to send in a 
complete debt claim. OPM will notify 
the creditor agency that (i) the 
procedures in this subpart and 4 CFR 
102.4 must be followed, and (ii) a debt 
claim must be completed and returned 
to OPM within 120 days of the date of 
OPM*s notice to the creditor agency. 
Upon request. OPM will grant the 
creditor agency one extension of up to 
60 days if the request for extension is 
received before the lump-sum payment 
has been made. The extension will 
commence on the day after the 120-day 
period expires so that the total time the 
refund is held will not exceed 180 days. 

(2) During the period allotted the 
creditor agency for sending OPM a 
complete debt claim. OPM will handle 
the debtor's application for refund under 
section 8342(a) of title 5, United States 
Code, in one of two ways. 

(i) If the amount of the debt is known. 
OPM will notify the debtor of the debt 


iL 




claim against his or her lump-sum ertd^ 
withhold the amount of the debt, and 
pay the balance to the debtor. 

(ii) If the amount of the debt is not 
known, OPM will not pay any amount 
the debtor until the creditor agency 
certifies the amount of the debt, submits 
a complete debt claim, or the time limit 
for submission of the debt claim expire, 
whichever comes first. 

(b) Refunds — complete debt claims. 
(1) When an application has been 
received from the debtor. When the 
creditor agency submits a complete debt 
claim in accordance with § 831.1805(b) 
(1). (2). (3). or (4). the debt will be 
collected from the refund and any 
balance will be paid to the debtor. OPM 
will send the debtor a copy of the debt 
claim, judgment, consent, or other 
document, and will notify the debtor 
that the creditor agency was paid 

(2) When an application has no! bees 
received from the debtor. If a debtor has 
not filed application for a refund or 
annuity, OPM will retain the debt claim 
for future recovery. OPM will make the 
collection whenever an application is 
received, provided the creditor agency 
initiated the administrative offset before 
the statute of limitations expires. (See 4 
CFR 102.3(b)(3) and 102.4(c).) OPM will 
notify the creditor agency if it does not 
have an application from the debtor so 
that the agency may take action to 
recover the debt. If recovery is 
completed, the creditor agency must 
notify OPM to void the debt claim being 
held for future recovery. 

(c) Annuities — incomplete debt 
claims. If a creditor agency sends OPM 
notice of a debt or an incomplete debt 
claim against a debtor who is receiving 
an annuity, OPM will not act to offset 
the annuity. OPM will notify the creditor 
agency to follow the procedures in 4 
CFR 102.4 and complete a debt claim to 
send to OPM. The time limit specified in 
paragraph (a) of this section does not 
apply to debt claims against an annuity. 

(d) Annuities — complete debt claims. 
When the creditor agency sends OPM a 
complete debt claim. OPM will mail the 
debtor a copy of the claim along with 
notice of Intended payment to the 
creditor agency. Deductions from the 
annuity will begin with the next 
available annuity payment. 

(e) Limitations on OPM review. In no 
case will OPM review— 

(1) The merits of a creditor agency's 
decision will regard to reconsideration, 
compromise, or waiver; or 

(2) The creditor agency's decision that 
a hearing was not required in any 
particular proceeding. 


c • 
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Ij31. l$07 Limitations on withholdings. 

I VV’ht're possible. OPM will collect a 
lijid debt claim in full from the debtor's 
[ fund or annuity. However, if an 
tinuitv is involved and the debt claim 
be collected in installments, the 
i-fiditor agency is limited to the 
Eductions specified below unless the 
fifbtor consents to a larger deduction. 

[ (a) Collections based upon a court 
kigment against the debtor ore limited 
bt maximum of 25 percent of net 
Lanuity: and 

1(b) Ail other collections are limited to 
I maximum of 15 percent of net annuity. 

I S3M80S Special processing for fraud 

I (a) Agency processing. (1) Submitting 
claims to Justice. An agency 
should send any claim indicating fraud, 
bresentntion of a false claim, or 
^representation by the debtor or any 
bther party interested in the claim, or 
my claim based in whole or part on 
pnduct violating the antitrust law9, to 
&e Department of Justice (Justice) for 
pwible treatment as a fraud claim. (4 
□PR 101.3) 

| (2) Time limit for submitting debtors 
ltconfo to OPM . If the debtor is 
uparated or separates while Justice is 
reviewing the claim, the paying agency 
must send the SF 2808 to OPM. as 
required by 5 831.1805(c)(2). The agency 
fcbere the claim arose must send OPM 
notice that a claim is pending with 
Mice. (See $ 631.1805(b)(5) for 
instructions on giving OPM notice.) 

(bj Department of Justice processing. 

1) The Attorney Genera! or a designee 
kill decide whether a debt claim sent in 
by an agency will be reserved for 
collection by Justice as a fraud claim. 
Upon receiving a possible fraud claim to 
be collected by offset from the Fund, the 
Attorney General or a designee must 
notify OPM. The notice to OPM must 
contain the following: 

(1) The name, date of birth and social 
security number of the debtor, 

(ii) The amount of the possible fraud ^ 
claim, if known: 

(iii) The basis of the possible fraud 

claim; and 

(iv) A statement that the claim is 
b* ing considered as a possible fraud 
claim, the collection of which is 

rf ^ rved to Justice. 

(2) While 180 days of the date of 
ei, her notice from the agency that a 
claim is pending with Justice (paragraph 
Ul(2) of this section) or notice from 
Justice that it has received a possible 

r md claim (paragraph (5)(1) of this 
auction) whichever is earlier, the 
Attorney General or designee must (i) 
a complaint seeking a judgment on 
'be claim and send a copy of the 


complaint to OPM: or (ii) as provided in 

4 CFR 101.3, refer the claim to the 
agency where the claim arose and 
submit a copy of the referral to OPM. 

The agency where the claim arose must 
then begin the administrative collection 
of the claim under 4 CFR 102.4 and send 
the claim to OPM as required in 

5 831.1805. 

(c) OPM processing against refunds . 

(1) Upon receipt of a notice under 
^paragraph (a)(2) or (b)(1) of this section, 
whichever is earlier, OPM will (i) 
withhold the amount of the debt claim, if 
known: (ii) notify the debtor that the 
amount of the debt will be withheld 
from the refund for at least 180 days 
from the date of the notice that initiated 
OPM processing; and (iii) pay the 
balance to the debtor. If the amount of 
the debt doim is not known. OPM will 
notify the debtor that a debt daim may 
be offset against his or her refund and 
that OPM will not pay any amount until 
either the amount of the debt claim is 
established, or the time limit for Tiling a 
complaint in court or submitting the debt 
claim expires, whichever comes first. 

(2) If the Attorney General files a 
complaint and notifies OPM within the 
applicable 180-day period. OPM will 
continue to withhold payment of the 
lump-sum credit until there is a final 
judgment 

(3) If the Attorney General refers the 
daim to the agency where the daim 
arose (creditor agency) and notifies 
OPM within the applicable 180-day 
period. OPM will notify the creditor 
agency to comply with the requirements 
of 4 CFR 102.4 and complete the debt 
daim form. The form must be sent to 
OPM within 120 days of the date of 
OPM’s notice to the creditor agency. At 
the request of the creditor agency, one 
extension of time of not more than 60 
days will be granted, as provided by 

$ 831.1806(a). 

' (4) If OPM is not notified that a 
complaint has been filed or that the 
daim has been referred to the creditor 
agency within the applicable 180-day 
period. OPM will pay the balance of the 
refund to the debtor. 

(d) OPM processing against annuities. 
If.the debtor has filed an annuity claim, 
OPM will not take action against the 
annuity. OPM will continue to pay the 
annuity unless and until there is a final 
judgment for the United States or 
submission of a complete debt daim. 

(e) OPM collection and payment of 
the debt . (1) if the United States obtains 
a judgment against the debtor for the 
amount of the debt or the creditor 
agency submits a complete debt daim, 
OPM will collect and pay the debt as 
provided in §{ 831.1606 and 831.1807. 


(2) If the suit or the administrative 
proceeding results in a judgment for the 
debtor without establishing a debt to the 
United States, OPM will pay the balance 
of the refund to the debtor upon receipt 
of a certified copy of the judgment or 
administrative decision. 

[FR Doc. 85-174 Filed 1-3-85:8:45 am) 

BILLING COOC t33V0l4fl 


FEDERAL ELECTION COMMISSION 
11 CFR Ch. I 
(Notice 1984-21) 

Rulemaking Petition: Notice of 
Availability 

agency: Federal Election Commission. 
action: Rulemaking petition: Notice of 
availability.* 

summary: On November 8.1984. 
Common Cause filed a Petition for 
Rulemaking with the Commission. The 
petition is available for public 
inspection in the Commission's Public 
Records Office. Statements In support of 
or in opposition to the petition must be 
filed on or before February 4.1985. 
date: Comments must be received on or 
before February 4.1985. 
address: Comments should be 
addressed to: Ms. Susan Propper. 
Assistant General Counsel, 1325 K 
Street. N.W., Washington. D.C. 20463. 
FOR FURTHER INFORMATION CONTACT: 

Ms. Susan Propper. Assistant General 
Counsel. 1325 K Street, N.W., 
Washington. D.C. 20463, (202) 523-4143 
or (800)424-9530. 

SUPPLEMENTARY INFORMATION: 

Rulemaking Petition: Notice of 
Availability 

On November 8,1984. Common Cause 
filed a petition for Rulemaking with the 
Federal Election Commission. Petitioner 
requests that the Commission initiate a 
rulemaking to address the issues raised 
by the use of "soft money" in elections. 
Common Cause uses the term "soft 
money" to refer to "funds that are raised 
by presidential campaigns and national 
and congressional political party 
organizations purportedly for use by 
state and local party organizations in 
nonfederal elections, from sources who 
would be barred from making such 
contributions in connection with a 
federal election, e.g. from corporations 
and labor unions and from individuals 
who have reached their federal 
contribution limits." (Common Cause 
Petition at p. 1.) In its petition. Common 
Cause asserts that " 'soft money’ in fact 
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is not being raised or spent solely for 
nonfederal election purposes/* (Id.) 
Rather. Common Cause alleges that 
"(sluch funds are being channeled to 
state parties with the clear goal of 
influencing the outcome of federal 
elections/* (Id.) Petitioner states that 
this practice undermines "the disclosure 
provisions of federal campaign finance 
laws. Very substantial sums of money 
are being channeled to and through 
state parties in order to influence 
federal elections without these sums 
being disclosed as contributions or 
expenditures under the federal law/’ (Id. 
at p. 2.) Therefore, the Common Cause 
Petition requests that the Commission 
"initiate a rulemaking proceeding to 
establish what broader administrative 
tools, such as additional disclosure 
requirements, are needed to facilitate 
the Commission’s effective enforcement 
of the current laws * • *" (Id. at p. 3). 

Copies of the Petiton for Rulemaking 
ore available for public inspection at the 
Commission's Public Records Office. 
1325 K Street. N.W.. Washington. D.C. 
20463. between the hours of 9:00 a.m. 
and 5:00 p.m. 

Statements in support of or in 
opposition to the Petition for 
Rulemaking must be filed with the 
Commission by February 4 , 1985. 

Dated: December 20,1984. 
tee Ann Elliott, 

Federal Ejection Commission. 

1FR Doc. 85-417 Filed 1-3-85; 8:45 am| 

SILLING COOC §71*4 t-4f 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

(Docket No. 84-NM-81~AD] 

Airworthiness Directives: Gates 
Learjet Models, 23, 24, 25, 28, 29, 35, 
36, 35A, 36A Series Airplanes 

agency: Federal Aviation 
Administration (FAA) DOT. 

action: Notice of Proposed Rulemaking 
(NPRM)._ 

summary: This Notice proposes to 
amend an existing airworthiness 
directive (AD) applicable to certain 
Gates Learjet Models 23. 24, and 25 
series airplanes. This amendment would 
require that each airplane’s stall 
prevention system be adjusted to 
preclude the potential for a hazardous 
aerodynamic stall. This AD also 
provides for the installation of a 


handling qualities improvement kit as an 
alternate means of compliance. 
date: Comments must be received no 
later than February 15,1985. 
addresses: The applicable service 
information may be obtained from Cate 9 
Learjet Corporation, P.O. Box 7707. 
Wichita. Kansas 67277. This information 
may also be examined at the FAA. 
Northwest Mountain Region, 17900 
Pacific Highway South. Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Ben Sorensen. Aerospace Engineer. 
Wichita Aircraft Certification Office, 
ACE-160 W, FAA. Central Region, Room 
100,1801 Airport Road. Mid-Continent 
Airport, Wichita. Kansas 67209: 
telephone (316) 946-4432, 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified under the caption 
"AVAILABILITY OF NPRM." All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in light of the comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docke for 
examination by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 

Availability of NPRM 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the FAA, 
Northwest Mountain Region. Office of 
the Regional Counsel. Attention: 
Airworthness Rules Docket No. 84-NM- 
81-AD, 17900 Pacific Highway South. C- 
68966, Seattle. Washington 98168. 

Discussion: Airworthiness Directive 
(AD) 80-19-11 was made effective by 
airmail letter dated September 4.1980. 
to all known owners and operators of 
the affected Learjet airplanes. It was 
published in the Federal Register on 
October 9.1980 (45 FR 65999). The AD 
requires several changes to the Airplane 
Flight Manuals, and several inspections 
of the airplanes. The AD was issued to 
ensure that the crew was proposed 
additional instructions for the safe 


operation of the airplane and to ensur? 
that the airplane’s automatic flight 
control and stall warning systems weft 
properly adjusted. 

The AD, however, did not require 
adjustment of the stall prevention 
(pusher) system with regard to actuatka 
angle.of attack because, at the time the 
AD was issued, noi procedure had be?s 
developed to assure proper stall speed 
(pusher speed). Consequently, in in*u 0 f 
mechanically resetting each pusher, onji 
the operational speeds of the 
appropriate planes were adjusted The 
intent at that time was to reset each 
pusher when the processes and 
mechanics of the reset had been defined 
and verified. 

That process has now been defined 
and approved by the FAA as Gates 
Learjet Airplane Modification Kit (AMK) 
84-5. With installation of AMK 84-5. the 
pusher actuation speed (stall speed) will 
be consistent with the increase 
performance speeds and assure that 
hazardous aerodynamic stall will noth? 
encountered. 

Gates Learjet has also developed 
AMK 83-4 which is a handling qualities 
improvement kit. It may be installed in 
lieu of AMK 84-5 and improves the 
airplane handling qualities and 
aerodynomic stall characteristics to the 
point that pusher speeds are reduc ed to 
the original speeds and the original pre- 
AD 80-19-11 airplane performance 
figures arc acceptable. 

This amendment is being proposed to 
complete the intent of AD 80-19-11 and 
to ensure that hazardous aerodynamic 
stalls will not occur. The aerodynamic 
stall will be prevented by either 
increasing the pusher actuation speed or 
by modifying the aerodynamics of the 
airplane. 

Approximately 100 airplanes would 
be affected by this AD. It would take 
aproximately 30 manhours per airplane 
to accomplish the required actions of 
installing AMK 84-5. The average labor 
cost would be $38 per manhour. The 
modification parts are estimated to toil 
$1,147 per airplane. The loss associated 
with two days of down time is estimated 
to be $1,000 per airplane. Based on these 
figures, the total cost impact of thin AD 
is estimated to be $328,700. 

For these reasons, the proposed rule a 
not considered to be a major rub' under 
the criteria of Executive Order 12291- 
Few, if any. small entities within the 
meaning of the Regulatory Flexibility 
Act would be affected. 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 
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ke Proposed Amendment 

Accordingly, the FAA proposes to 
Ur.d § 39.13 of Part 39 of the Federal 
[Ration Regulations (14 CFR 39.13) by 
bending Amendment 39-3932 (45 FR 
M 99 , October 8.1980). AD 80-19-11. by 
Wing a new paragraph H). which reads 
■ follows: 

I (H) On or before February 28,1908, 
rtonp-'ifch the requirements of paragraphs 1. 
>1, below, on Learjct Models 23. 24. 24A. 

IB 24B A. 24D-A. 25, Z5A. 25R 25C, with 
puodified wings, at an FAA certificated 
Uittnance repair station, and insert In the 
ppropriu te sections of the Airplane Flight 
banal (AFM) the permanent AFM revision 
jrUinmg to procedures and performance 
pocijtfd with Airplane Modification Kit 
AM1C) &T-4 or 84-5. The limitations and 
rrtamance information required by 
snwjphi (A)3.. (A)7.. (A)&. (A)9., (A)10. t 
till., and (A)12. of thla AD are superseded 
y the AFM revision included with these kits, 
t Incorporate AMK 83-4 to improve 
irpUne handling qualities and aerodynamic 
tail charactcristca, or 

2. Incorporate AMK 84-5 to make the stall 
mention system (pusher) operation 
Drsutrnt with the airplane performance and 

Stations. 

All persons affected by this proposal who 
ive nut already received these documents 
em the manufacturer may obtain copies 
pon request to the Cates Learjel 
Operation. P.O. Box 7707. Wichita. Kansas 
1277 These documents also may be 
uminfd at the FAA. Northwest Mountain 
rflion. 17900 Pacific Highway South, Seattle. 
rSftkingtcm. 

*c- 313(a). 314(a), 801 through 610. and 1102 
f the Federal Aviation Act of 1958 (49 U.S.C. 
p4f«). 142! through 1430. and 1502): 49 
SC 106(g) [Revised. Pub. I*. 97-449. fanuary 
: 1983); and 14 CFR 11.85) 

Note —For the reasons discussed earlier in 

* preamble, the FAA has determined that 
11 * douement (1) involves a proposed 
filiation which is not major under 
kwutivt Order 12291 and (2) is not a 
gmficant rule pursuant to the Department qf 
nniportation Regulatory Policies and 

raced urea (44 FR 11034; February 28.1979): 
id it i* certified under the criteria of the 
rguUlory Flexibility Act that this proposed 
il«. if promulgated, will not hsve a 
piftcant economic impact on a substantial 
r of small entities because few. if any. 
stej Learjel Model 23, 24. or 25 series 
iplunet are operated by small entities. A 
)py of a draft regulatory evaluation 
N'pirf'd for this action is contained in the 
>guJaiory docket. A copy may be obtained 
V contacting the person indentified under 
ie caption ‘for further information 
drtact.” 

Uiu^d in Seattle. Washington, on 
^emtver 13.1984. 
a>mond A. Salazar. 

c * in 1> Director, Northwest Mountain Region. 

* D<>f »5-242 Filed 1-J-flS; 8:« am| 
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14 CFR Part 39 
I Docket No. 84-CE-36-AD) 

Airworthiness Directives; Piper Models 
PA-31/PA-31-300, PA-31-325, PA-31- 
350, PA-31-350 T-1020, PA-31P, PA- 
311, PA-31T1, PA-31T2, PA-31T3 T- 
1040 and PA-42 Airplanes 

agency: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of Proposed Rulemaking 
(NPRM). _ 

summary: This notice proposes to adopt 
a new Airworthiness Directive (AD), 
applicable to certain models of Piper 
PA-31 series and PA-42 series 
airplanes. It would require visual 
inspection of the main and nose landing 
gear struts and the replacement of upper 
bearing retaining pins. Field reports 
have been received of distorted, 
distressed or sheared landing gear upper 
bearing retaining pins which resulted in 
separation of the 9trut piston tube and 
whccL Additionally, certain airplanes 
may have main and nose landing gear 
upper bearings with rough surfaces or 
ridges which could score stmt housing 
walls, generate aluminum dust end 
cause premature wear of strut 
components. The inspections and pin 
replacement will prevent strut damage 
or separation. 

oates: Comments must be received on 
or before February 18.1985. 

ADDRESSES: Piper Serv ice Bulletin (SB) 
No. 779A. dated July 16,1984. applicable 
to this AD. may be obtained from Piper 
Aircraft Corporation. 3000 Medulla 
Road. Lakeland, Florida 33803 or the 
Rules Docket at the address below. 

Send comments on the proposal in 
duplicate to Federal Aviation 
Administration Central Region. Office of 
the Regional Counsel, Attention: Rules 
Docket No. 84-CE-38-AD, Room 1558, 
601 East 12th Street, Kansas City, 
Missouri 64106. Comments may be 
inspected at this location between 8 am 
and 4 pm, Monday through Friday. 

FOR FURTHER INFORMATION CONTACT*. 
Charles L Perry, ACE-120A. Aerospace 
Engineer, Airframe Branch, Atlanta 
Aircraft Certification Office, FAA, 1075 
Inner Loop Road, College Park, Georgia 
30337; Telephone (404) 763-7407. 
SUPPLEMENT ARY INFORMATION: 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views or arguments as 
they may desire. Communications 
should identify the regulatory docket or 
notice number and be submitted in 
duplicate to the address specified 
above. All communications received on 


or before the closing date for comments 
specified above will be considered by 
the Director before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in the 
light of comments received. Comments 
are specifically invited on the overall 
regulatory, economic, environmental 
and energy aspects of the proposed rule. 
All comments submitted will be 
available both before and after the 
closing date for comments in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
FAA-public contact concerned with the 
substance of this proposal will be filed 
in the Rules Docket. 

Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Central 
Region, Office of the Regional Counsel 
Attention: Airworthiness Rules Docket 
No. 84-CE-36-AD, Room 155a 601 East 
12th Street, Kansas City. Missouri 64108. 

Comments Invited 

Discussion: There have been two 
instances of main landing gear 
separation on Piper Model PA-31-350 
airplanes. Investigations indicated that 
the landing gear strut upper bearings, 
which also are strut extension stops, 
had separated when the upper bearing 
retaining pins failed. The failure of these 
pins allow the bearing to separate from 
the piston tube and permits unrestricted 
extension of the piston from the strut 
housing. Loss of the piston tube and 
wheel results. In addition, it has been 
determined by the manufacturer that 
other models of the PA-31 and certain 
PA-42 Series airplanes may have main 
and nose landing gear upper bearings 
with rough surfaces or ridges which may 
score strut housing walls, generate 
aluminum dust and cause premature 
wear of strut components. This damage 
can cause fluid leakage, loss of strut 
pressure and shock absorbing 
capability. As a result. Piper Aircraft 
Corporation Issued Service Bulletin No. 
779A. dated July 18.1984. which 
recommends replacement of the upper 
bearing retaining pins with improved 
harder pins and provides instructions 
for the inspection of the landing gear 
struts odaU affected airplanes. In 
addition, it recommends inspection of 
the upper bearings on certain airplanes, 
and replacement of the upper bearings 
as required. Since the condition 
described is likely to exist or develop in 
other Piper Models PA-31/PA-31-300, 
PA-31-325, PA-31-350, PA-31-350 T- 
1020, PA-31P, PA-31T, PA-31T1. PA- 
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31T2, PA-31T3 T-1040. and PA-42 
airplanes of the same type disign, an AD 
is being proposed. The proposal would 
require replacement of the main and 
nose landing gear strut upper bearing 
retaining pins, visual inspection of the 
main and nose landing gear strut 
assemblies and if necessary, 
replacement of the upper bearings or 
housing assembly. 

The FAA has determined there are 
apporximately 4900 airplanes affected 
by the proposed AD. The cost of 
inspection and modification of these 
airplanes in accordance with the 
proposed AD is approximately $240 per 
airplane. The total cost is estimated to 
be $1,176,000 to the private sector. The 
cost of the upper bearing retaining pin 
replacement and inspections required by 
the proposal is so small that the cost of 
compliance to any small entity/ 
operating these airplanes will not have a 
significant financial impact on that 
small entity. Therefore. 1 certify that this 
action (1) is not a major rule under the 
provisions of Executive Order 12291. (2) 
ia not a significant rule under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979) and (3) if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory 
evaluation has been prepared for this 
action and has been placed in the public 
docket A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the the caption 
“addresses". 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft Aviation 
safety. Safety. 

The Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) by adding the 
following new AD: 

Piper Applies to Models PA-31/PA-31-300 
and PA-31-325 (S/Ns 31-2 through 31- 
8312014), PA-31-350 (S/Ns 31-5001 
through 31-6352042), PA-31-350 T-1020 
(S/Ns 31-6153001 through 31-6353007); 
PA-31P (S/N» 31 P-1 through 31P- 
7730012); PA-31T (S/Ns 31T-7400002 
through 31T-6120104); PA-31T1 (S/Ns 
31T-7804001 through 31T-B3O40O3 and 
3IT-1UH004 through 31T-1104006); PA- 
311*2 (S/Ns 31T-6166001 through 31T- 
8166071. 31T-8166073. and 31T-8160076); 
PA-31 T3 T-1040 (S/Ns 31T-8275001 
through 31T-6375U03); and PA-42 (S/Ns 
42-7800001 through 42-6001106) airplanes 
certificated in any category. 

Compliance: Required within the next one 
hundred (100) hours time-in-service after the 
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effective date of this AD. unless already 
accomplished. 

To preclude loss of the landing gear, 
accomplish the following: 

(a) On all applicable airplanes, remove 
each piston tube assembly from its strut 
housing in accordance with instructions in 
the appropriate Maintenance Manual. 

(1) Inspect the interior walls of each strut 
housing for abnormal wear or damage 
(gouges, scoring, ridges, non-concentric 
wear). Replace housing assembly if such 
wear or damage ia indicated. 

(2) Remove and replace the retaining pint 
connecting the upper bearing to the piston 
tube in accordance with either paragraph 
(a)(4Hi) or (a)(4)(ii) of thia AD. The bearing 
and piston tube are drilled to allow slip fit. 
and the pins should come out easily. Seizing 
or deformation of pins is an indication of the 
damage described in paragraph (a)(4J(i). 
below. 

(3) On Models PA-31/PA-31-300 and PA- 
31-325. (S/Ns 31-2 through 31-6312014): PA- 
31-350. (S/Ns 31-5001 through 31-8352042); 
PA-42. (S/Ns 42-7800001 through 42-8001106); 
PA-31 P, (S/Ns 31 P-1 through 31P-7730012); 
PA-31 T, (S/Ns 31T-74000Q2 through 31T- 
8020066); PA-31TI. (S/Ns 31T-78O4O01 
through 31T-60O4O55), PA-31T2, (S/Ns 31T- 
8166001 through 31T-6106O13) airplanes only: 

Remove the upper bearing and inspect the 
area shown in Sketch A of Piper Service 
Bulletin No. 779A dated July 16. 1984. If ridges 
are found in the designated inspection area, 
replace the bearing. Inspect replacement 
bearings in accordance with Sketch A prior 
to installation. 

(4) Visually inspect the pin holes in the 
piston tube. 

(1) If holes are found to be elongated, 
deformed. chamfermL or out of tolerance 
(holes should be concentric with nominal 
dimension of .250-.251). or if standard Piper 
Part Number 01821-08 or 01821-07 pins 
cannot be pressed easily into holes, install 
oversize pins in accordance with either Piper 
Kit 764 417 or Piper Kit 784 418. 

(ii) If boles are acceptable, replace pins 
with new harder retaining pins. Piper Part 
Number 01821-06 or Piper Part Number 
01821-07, as applicable for the strut involved. 

(5) Reassemble the strut, replacing all 
seals, rings and wipers with new parts per 
applicable parts catalog and reinstall landing 
gear in accordance with appropriate 
Maintenance Manual. 

(b) Aircraft may be flown in accordance 
with FAR 21.197 to a location where this AD 
can be accomplished. 

(c) An equivalent method of compliance 
with this AD may be used if approved by the 
Manager. Atlanta Aircraft Certification 
Office. ACE-115A FAA Central Region. 1075 
Inner Loop Road, College Park. Georgia 
30337; Telephone (404) 763-7426 

(Secs. 313(a). 801 and 603 of the Federal 
Aviation Act of 1956 as amended (49 U.S.C 
1354(a) 1421 and 1423); 49 U.S.C, 106(g) 
(Revised. Pub. L 97-449. January 12. 1983): 
and f 11.65 of the Federal Aviation 
Regulations (14 CFR 11.65)) 


Issued in Kansas City. Missouri, on 
December 24.1964. 

Murray E. Smith. 

Director. Centra! Region. 

(FR Doc. 85-241 Filed 1-3-65: 8.45am) 
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CIVIL AERONAUTICS BOARD 
14 CFR Part 223 


IE DR-428A; Procedural Regulations 
Docket 39794) 


Free and Reduced Rate Trans 


Dated: December 31.1964. 

agency: Civil Aeronautics Board 
action: Termination of rulemaking 


summary: The CAB is terminating a 
rulemaking that proposed to amend its 
rules on free and reduced rate 
transportation to provide for summary 
modification or withdrawal of certain 
exemptions granted to foreign air 
carriers. Among other things. Part 223 
exempts United States and foreign air 
carriers from tariff filing requirements toj 
permit them to offer free or reduced rati 
transportation to travel agents or other 
promoters of air transportation. The 
proposed rule would have made this 
exemption to foreign air carriers aubjedl 
to withdrawal or modification where thr I 
Board finds it in the public interest. Thu j 
action is taken at the Board's initiatfetfl 
dates: Adopted: becember 31,1984. 


FOR FURTHER INFORMATION CONTACT: 
Joanne Petrie, Office of the Assistant 
General Counsel. Regulations and 
Enforcement U.S. Department of 
Transportation, C-50, 400 Seventh St. 
SW.. Washington. D.C. 20590. (202] 426-1 
4723. 


SUPPLEMENTARY INFORMATION: Part 223 

governs free and reduced rate air 
transportation by U.S. and foreign air 
carriers to travel agents and other 
transportation-related professionals fur 
promotional purposes. The current rule* | 
provide substantial flexibility to 
carriers. See. ER-1149, 44 FR 52173. 
September 7. 1979 and ER-1181. 45 FR 
46797, July 11.1980. Based upon reports 
that at least one foreign government wa ] 
following restrictive policies on the 
provision of free and reduced rate 
transportation by U.S. carriers, the 
Board proposed in EDR-428. 46 FR 
36714. July 15,1961. to make the 
exemption granted to foreign air carrier* | 
subject to withdrawal or modification 
without hearing as the public interest 
may require. 

Suminam Airways. Ltd., British 
Airways, Ltd., Air France and the 
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Intrrnational Air Transportation 
jsocintion (IATA) filed comments in 
ipposition to the proposed rule, 
nerally speaking, these parties argued 
at foreign governments have 
ubsiantial freedom to set rules for free 
I reduced rate transportation 
ginating in their countries, and that so 
j as their rules are applied equally to 
«rr carriers and foreign carriers. U.S. 
amers are not being unfairly 
advantaged. They argued that to the 
xtent that there are problems, 
lividual action or bilateral 
gutiations are a more appropriate 
sponse. 

TWA and the National Air Carrier 
Delation filed comments in support 
f the proposed rule. They generally 
ted with the Board's analysis in 

The Hoard has decided to terminate 
[*he rulemaking proceeding. As was 
laoted in the NPRM, the Board’s proposal 
■ was the result of a particular problem 
I involving a specific foreign country. 
■Since that time, there has not been a 
[recurrence of the problem. As opponents 
[of the proposed rule have pointed out 
[foreign governments generally have 
[lubstantial control over the provision of 
| free and reduced rate air tra\ «| 
[or.ginating in their countries. Moreover. 
Ir* clear that policies of foreign 
[governments vary widely. For example. 
[Surinam Airways claims that its 
I government follows the Board s liberal 
|approach, while some of the European 
[countries appear to be less liberal. 

In these circumstances, the Board 
I tnds that the public interest would be 
best served by approaching problems of 
foreign government policies on free and 
rcducpd rate travel on a case-by-case 
basis, through means other than 
rulemaking. This approach will give due 
recognition to foreign governments, as 
well as U.S- prerogatives in the area, 
and to the variations in policies from 
government to government. Of course, 
should circumstances change, the Board 
(and the Department of Transportation) 
will reconsider the need for a specific 
| rule in this area. 

Accordingly, the Civil Aeronautics 
Board terminates the rulemaking 
proceeding begun EDR-428 and closes 

| Docket 39747. 

B> the Civil Aeronautics Board. 

■ ftyiliiT.Kaylor. 

Secretory, 

int Doc 85-257 Filed 1-3-85; 8:45 am| 
cooc em-oi-M 


14 CFR Part 323 

(PDR-80A; Procedural Regulations; Docket 
40903] 

Terminations, Suspensions, and 
Reductions of Service 

Doted: December 31.1984. * 
agency: Civil Aeronautics Board. 
action: Termination of rulemaking. 

summary: The CAB is terminating a 
rulemaking that proposed to require 
airlines to file a notice 30 days before 
reducing, terminating or suspending air 
service between a U.S. and a foreign 
point. The Board found that there are 
many ways for air carriers that wish to 
apply for the service to find out about 
such service reductions. In addition, the 
proposed reporting requirement would 
have discouraged incumbents from 
continuing to provide service. Finally, 
there have been no significant problems 
on this issue in the last 2 years. This 
action is taken at the Board's initiative. 
dates: Adopted: December 31.1984. 

FOR FURTHER INFORMATION CONTACT*. 
Joanne Petrie or Gwyneth Jones. Office 
of the Assistant General Counsel. 
Regulations and Enforcement U.S. 
Department of Transportation. C-50, 400 
Seventh St. SW. Washington, D.C 20590. 
(202) 426-4723. 

SUPPLEMENTARY INFORMATION*. Before 
1982, the Board's rules in Part 323 
required air carriers to provide 60 days 
notice before terminating or suspending 
the last nonstop or single-plane service 
in a foreign market. The Board 
subsequently eliminated the notice 
requirement in PR-244. 47 FR 7393, 
February 19.1982. 

The Board presently has no other rule 
or policy that requires an airline to 
provide notice that it has. or is about to. 
terminate, suspend or reduce service in 
foreign markets. In many cases, such 
notice is unnecessary because there are 
several carriers currently providing 
service. In other, limited designation, 
foreign markets, there is only one carrier 
that has been selected by the Board to 
provide service. If that carrier reduces, 
suspends or terminates service in that 
market, a replacement carrier must first 
apply to the Board before it can provide 
that service. Because there is no formal 
notification, the Board was concerned 
that rights to fly limited designation 
routes could lie dormant when a carrier 
reduced or terminated service even 
though there were carriers willing to 
provide the service. For example, in the 
spring of 1982 just before its bankruptcy. 
Braniff terminated its service bctVvcen 
Houston, Texas and Acapulco. Mexico. 


The suspension was brought to the 
Board’s attention only by chance 
through pleadings In another proceeding. 

In PDR-80. 47 FR 36433, September 20. 
1982, the Board requested comment on 
whether a notice requirement should be 
reinstated. The Board tentatively found 
that the notice would be beneficial 
because It would give the Board an 
opportunity to consider what, if any 
action to take, and give potential 
replacement carriers time to apply for 
the route and prepare to begin service. 

At the same time, the Board tentatively 
found that the notice would not reduce 
carriers' operational flexibility nor 
would be unduly burdensome. 

Under the proposal, carriers w ould be 
required to report their plans to end 
foreign air transportation on a route 30 
days before implementation or when 
they notify a generally-distributed 
schedule publication such as the Official 
Airline Guide, whichever occurred first. 
The proposal contained no service 
requirements or provisions for answers 
or replies, because the Board would not 
require a carrier to continue service. 

Comments were filed by five civic 
parties (Commonwealth of Puerto Rico, 
City of Houston & Houston Chamber of 
Commerce. Dallas-Ft Worth, Calgary 
Transportation Authority, and 
Edmonton Air Services Authority), six 
airlines (Delta, Northwest, Pan Am, 
Republic. USAir, and Western) and the 
United States Department of State. 

The State Department supported the 
proposed notice because it would help 
avoid disruption of U.S. flag service. The 
five civic parties supported the proposal, 
but recommended that additional 
notices be sent to the cities affected by 
service reductions so that they could act 
immediately to secure replacement 
service. The Calgary and Edmonton 
Transportation Authorities noted that 
the proposed notice would not be 
available to the public since it would be 
sent directly to the Director of the 
Bureau of International Aviation rather 
than the Dockets Section. They 
suggested that the notice be served on 
both the mayor and the transportation 
authority. The other civic parties make 
similar suggestions and also 
recommended longer notice periods, 
from 60 to 90 days. 

Pan Am, Republic and Western 
supported the proposed notice, but 
argued that the application to changes in 
single plane service was overboard. 
They argued that changes in single- 
plane service between interior U.S. and 
gateway points, between foreign points 
where online connecting service is still 
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provided dual flight numbering and 
change of gauge might trigger the notice. 

Delta. Northwest and USAir opposed 
the proposal as unnecessary and 
contrary to deregulation. Northwest 
noted that interested parties regularly 
monitor the activities of other carriers 
and can easily learn of suspensions from 
public sources. 

This notice terminates the rulemaking 
begun by PDR-80 The Board agrees that 
carriers that are interested in taking 
over limited-designation routes regularly 
monitor the routes and activities of the 
incumbent In addition, potential 
replacements as well as civic parties 
can learn of the suspension from the 
OAG and other public sources. At this 
stage of deregulation, carriers and 
communities should be expected to 
watch out for their own business 
interests either by monitoring potential 
new markets or keeping close watch on 
the service offered. 

Second since the NPRM was issued in 
1982. the problems envisioned have not 
materialized. The proposal was issued 
mainly in response to the market 
disruptions that occurred shortly before 
Braniff filed for bankruptcy. Since that 
time, even in the absence of a notice 
requirement, the Board has been able to 
respond quickly to service suspensions 
and terminations and thereby avoid the 
types of market disruptions that 
prompted the Board's initial concern. 

After more careful consideration, the 
Board finds that the reporting 
requirement would not have been useful 
in many cases. Carriers in financial 
trouble rarely make such damaging 
public disclosures in advance. In other 
cases, decisions to reduce or suspend 
service are made on short notice. 

Finally, the reporting requirement would 
have reduced carrier flexibility and thus 
could have discouraged continuation of 
service in marginal markets. 

List of Subjects in 14 CFR Part 323 

Air carriers, Essential air service. 

Accordingly, the Civil Aeronautics 
Board terminates the rulemaking 
proceeding begun by PPR-80 and c loses 
Docket 40903 

(Secs 204. 401. 407. and 411. Pub L 85-726. at 
amended. 72 Slat. 743, 754. 766. 708; 49 U.S.C. 
1324, 1371. 1377,1381) 

By the Civil Aeronautic* Board: 

PhylUt T. Kaylor. 

Secretary. 

|FR Doc. 65-256 Filed 1-3-85; 8:45 «im| 
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14 CFR Pari 383 

(SPDR-71 A Docket 348971 

Consumer Protection for Scheduled- 
Service Toura; Termination of 
Rulemaking 

agency: Civil Aeronautics Board. 
action: Termination of rulemaking. 

summary: The CAB is terminating a 
rulemaking proceeding concerning 
consumer protection rules for scheduled 
service tours because there have been 
few problems in this area. An advance 
notice of proposed rulemaking wus 
issued in response to a petition by 
Steven Morrison and by general 
concerns raised by the Federal Trade 
Commission. The rulemaking is being 
terminated on the Board's initiative. 
OATED: December 28,1984. 

FOR FURTHER INFORMATION CONTACT: 
(oanne Petrie. Office of the Assistant 
General Counsel. Regulations and 
Enforcement. U.S. Department of 
Transportation. 400 Seventh Street, SW., 
Washington. D C. 20590; (202) 426-4723. 
SUPPLEMENTARY INFORMATION: The 
Board issued an advance notice of 
proposed rulemaking (SPDR-71) 
concerning consumer protection rules 
for scheduled service tours. The ANPRM 
was issued in response to a petition 
filed by Steven K. Morrison and 
concerns raised by the Federal Trade 
Commission. The ANPRM asked for 
comments on whether the Board has 
jurisdiction over such tours, whether 
regulation is needed and if so. what type 
of remedial scheme would be most 
appropriate. 

A number of comments were filed. 

The comments were split between those 
favoring regulation and those opposing 
it. The opponents argued that new 
regulation in this area is contrary to the 
goals of deregulation. They stated that 
there has never been governmental 
interference in these tours and that there 
is no demonstrable need for 
intervention. Pan Am argued that Board 
intrusion could create compounded 
government regulation at duplicative 
cost to the taxpayer and the industry. 

Others, such as Delta, argued that 
competition rather than regulation is the 
most effective and efficient way to 
protect against consumer abuse. Delta 
noted that scheduled carrier tours are 
closely identified with the carrier. The 
carriers can screen operators and set up 
internal methods of quality control such 
as not paying the operator until the 
passenger returns. If there is a problem, 
it argued that carriers can respond in a 
flexible way or give a refund. In any 
event. Delta argued that carriers must 


maintain passenger goodwill and will 
take steps to ensure passenger 
satisfaction. Eastern and TWA stated 
that they provide similar protections. 

Those supporting the proposed rule 
argued that there is a need for regulstks 
in this area. They argued that the Bn«rd 
has legal authority to regulate all 
aspects of tours sold with air 
transportation. ACTOA stated that the 
legislative history of section 411 of the 
Federal Aviation Act as amended, 
makes clear that the Board has 
jurisdiction over all persons who tell m 
transportation, as well as direct and 
indirect air carriers. It noted that at lets 
one court has found that a scheduled- 
service tour is "in air transports! orT 
when the seller deliberately intermixes 
the air and land portion in its sales In 
any event, it argued that the Board has 
rulemaking authority under section 204 
of the Act if the subject of the 
rulemaking furthers a purpose of the 
Act. prevents an evil enumerated in th* 
Act. or is reasonably related to a 
purpose of the Act. 

These commenters argued that, ass 
matter of policy, the Board should 
regulate all tours sold or solicited with 
air transportation. They stated that the 
problems experienced by consumers aa 
scheduled-service tours ere the sameai 
those experienced on charter tour* 
ACTOA stated that since the Board 
does not keep track of the number of 
scheduled tour passengers and does oot 
break down its statistics by the type of 
carrier, there is no basis to say that 
charter tours have traditionally 
generated more complaints than 
scheduled carrier tours. Assuming, 
arguendo, that charter tours actually 
precipitated more complaints than 
scheduled service tours. ACTOA 
that the reason is the passenger's 
subjective bias against charters. 
ACTOA concluded that consumer 
remedies for unsatisfied perform dace of 
package tours should be the same 
irrespective of the legal status of the 
offeror of such tickets. 

The Board finds that no additional 
regulation is needed in this area. The 
comments overwhelmingly opposed 
regulating this area. There have been 
few consumer complaints filed with the 
Board. The Board finds that such rule* 
are unnecessary because the air camen 
offering the tours have been responsive 
to complaints and that there have not 
been the same abuses as with Public 
Charters. Moreover, in view of the fact 
that the ANPRM was published in July. 
1979. the comments do not reflect the 
most current information on this issue 
and would not provide a sufficient base 
to support the issuance of an NPRM 
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glair'd Items 

Tra n America, filed a motion to 
consolidate this rulemaking with Docket 
::Ui9. which.proposed.to prohibit the 
indus tun of a farce me jam* da use in 
charter contracts between.a direct air 
carrie? and a charter operator. 
Trinsamerice requested that the Board 
kflflsidcr the two rulemakings at the 
I jarne time in order to decide whether 
! the proposed prohibition.should also be 
extended to scheduled service tours. 
Because the Board has decided to 
terminate the scheduled service tour 
rulemaking, we ere denying 
Transamerica‘s petition. Docket 37109 is 
itill pending and will be dealt within, the 
final rule on charter air transportation. 

Regulatory Flexibility Act 

The Regafitfbfg Flexibility Ac! (Pub. L. 
9(W54, 5 U3.C 6TJ5lb)) requires 
agencies to consider whether their 
proposed rules would have a significant 
economic impact on a substantial 
number o£ small entities. The Act 
applies only to ruiemakihg.proceedings 
begun after January 1.1981. Because 
SPDK-71 was adopted* JUly 19.1979. the 
Ad does not apply. 

List of Subjects in 14 CFR Part 383 

Air carriers; Charter Bights, Consumer 
protection, Investigations, Penalties, 

Trade practices* 

Accordingly the Civil Aeronautics 
Board takes die following actions: 

1. The rulemaking-proceeding begun in 
Docket 34977 is terminated 1 and the 

Docket dosed 

2. Transamericn’ti motion to 
consolidate Docket34997 with Docket 

37ing ta denied 

(Sec.f 204.401. 402. 404. 411. and 418of Pub. 

L BS-728. as amended. 72 Stats. 743. 754, 757. 
:eo ?tt. 771:49 L* 8.C 1324. t371.1372.1374. 

1381 ,md 1306} 

By the CtvH Aeronautics Board: 

PhyltW T Kav tor. 

Socrvtary. 

|FR Duo. 85-200 Filftd 1-3-85; 8:45 am) 
tiujNQ coos tnD-ot.« 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 

and Enforcement 

30 CFR Parts 884 and 886 

Abandoned Mine Land Reclamation 
Program*; State Reclamation Plan 

Amendments 

agency: Office of Surface Mining, 
Reclamation and Enforcement, Interior.. 
action: Pro posed role. 


summary: The Office of Surface Mining 
(OSM) Reclamation and Enforcement is 
proposing revisions to the requirements 
in 30 CFR 884.15 concerning 
amendments or revisions to State 
Abandoned Mine Land Reclamation 
Plans (AMLR). Under Title IV of the 
Surface Mining Control and Reclamation 
Act (SMCRA) of 1977, Pub. L 95-87. 
States having approved abandoned 
mine land reclamation plans are eligible 
to receive grants from OSM to reclaim 
binds and water damaged by mining 
prior to August 3.1977. Current 
regulations do not specifically address 
whether a State must amend its AMLR 
plan in response to regulatory changes 
adopted by OSM To correct this 
situation. OSM is proposing that either 
OSM ora State can initiate procedures 
for amending State AMLR plans. This 
will ensure that State AMLR plans can 
be adjusted to meet changes in the Act 
or regulations. 

date: Written Comments: Accepted 
until 5:00 p.m. February 4* 1985. 

Public Meetings; Scheduled on request 
only. 

addresses: Written comments: Hand 
deliver to the Office of Surface Mining, 
U.S. Department of the Interior. 
Administrative Record. (AMLR). Room 
5315-L, 1951 Constitution. Avenue. NW, 
Washington. D.C. 20240. 

Public Meetings; OSM offices in 
Washington, D.C. and all OSM Field 
Offices. 

FOR FURTHER INFORMATION CONTACT: 

Jim Fary. Abandoned Mine Land 
Reclamation Division, Office of Surface 
Mining. U.S. Department of the Interior, 
1951 Constitution Avenue, NW, Room 
5401-L, Washington. D.C 20240. 
Telephone (202) 343-7960. 

SUPPLEMENTARY INFORMATION: 

L Public Commenting Procedures 
D. Background 

UI. Discussion of Proposed Rules 
IV. Procedural Matters 

I. Public Commenting Procedures 

Written Com meats 

Written comments shall be specific 
pertaining only to the issues proposed in* 
this rulemaking, and include 
explanations in support of the 
commenter's recommendations. 
Commenters are requested to submit, 
five copies of their comments (See 
••addresses 0 ). Comments receivedafter 
the time indicated under “dates” or at 
locations other than the addresses listed 
above under “ADDRESSES” wilt not 
necessarily be considered or included in 
the Administrative Record for the final 
rulemaking; 


Public Meetings 

Persons wishing to meet with OSM 
representative* to discuss these 
proposed rules may request a meeting at 
any OSM office by contacting the 
person listed under “FOR further 

INFORMATION CONTACT.” 

II. Background 

Title IV of the Surface Mining Control 
and Reclamation Act of 1977, Pub. L 9S- 
87 establishes an abandoned mine tand 
program for the purposes of reclaiming 
and restoring lands and water resources 
adversely affected by past mining This 
program is funded by a reclamation fee 
imposed upon the production of coal. 
Lands and water eligible for reclamation 
are those that were mined or affected by 
mining and abandoned or left in an 
inadequate reclamation status prior to 
August 3.1977. and for which there is no 
continuing reclamation responsibility 
under State or Federal law. 

Each State, having within its borders 
coal mined lands eligible for 
reclamation under Title IV of SMCRA, 
may submit to the Department a State 
reclamation plan demonstrating its 
capability for administering an 
abandoned mine reclamation program. 
Title IV provides that* the Department 
may approve the plan.once the State has 
an approved regulatory program under 
Title V of SMCRA. If the Secretary 
determines that a State has developed 
and submitted a program far 
reclamation and has the necessary Stale 
legislation to implement the provisions 
of Title IV*the Secretary shall grant the 
State exclusive responsibility and 
authority to implement the provisions of 
the approved plan. Section 405 of 
SMCRA (301LS.C 1235) contains the 
requirements foe State reclamation 
plans. 

The Secretary has adopted regulations 
that specify the content requirements of 
a State reclamation plan and the criteria 
for plan approval (30 CFR Part 884. 47 
FR 28600-28601. June 30.1982). Under 
these-regulutions.the Director of the 
Office of Surface Mining is required to 
review the plan and solicit, and consider 
comments of other Federal agencies and 
the public. If the State plan is 
disapproved, the State may resubmit;a 
revised reclamationplan at any time. 

Upon approval of the State 
reclamation plan, the Slate may submit 
to the Office on an annual basis an 
application for funds to be expended in 
that State on specific reclamation 
projects which are necessary to 
implement the State reclamation plun as 
approved. Such annual requests are 
reviewed and approved by OSM in 
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compliance with the requirements of 30 
CFR Part 886. 

To codify information applicable to 
individual States under SMCRA, 
including decisions on State reclamation 
plans. OSM has established a new 
Subchapter T of 30 CFR Chapter VII. 
Subchapter T consists of parts 900 
through 953. 

Procedures for amending State 
reclamation plans are found at 30 CFR 
884.15. They specify that a State may 
submit at any time a proposed 
amendment to the Director. If the 
proposed revision or amendment 
changes the objectives, scope or major 
policies followed by the State in the 
conduct of its reclamation program, the 
Director is to follow the procedures in 30 
CFR 884.14 in approving or disapproving 
the submission. These regulations, 
however, do not address whether the 
Director, on his own initiative, can 
require States to amend their State 
reclamation plans in response to 
regulatory, statutory, or other changes. 

This rulemaking proposes adding this 
authority for the Director in order to 
ensure that all State AML Plans reflect 
current regulatory and statutory 
provisions. 

HI. Discussion of Proposed Rules 

Based on the preceding discussion. 
OSM is proposing to revise 30 CFR 
884.15 to clarify the Director’s authority 
to require States to revise their 
reclamation plans in response to 
changes in the Act, the Secretary’s 
regulations or other significant events. 
The revised section provides that the 
Director may request that a State 
initiate procedures to amend their 
reclamation plans and that the Director 
may establish, after consultation with 
the State, a timetable which is 
consistent with established 
administrative and legislative 
procedures in the State for submitting an 
amendment to the reclamation plan. 
Failure to amend the reclamation plan 
within the specified time could result in 
either the suspension of the AMLR Plan, 
reduction, suspension or termination of 
existing grants or the withdrawal from 
consideration of all future grant 
applications. 

Editorial changes in $ § 884.10 
(suspension of plan) and 886.18 
(termination of grants) have also been 
proposed to implement procedures in 
the proposed regulations. 

IV. Procedural Matters 

Executive Order 12291 and the 
Regulatory Flexibility Act 

The Department of the Interior has 
determined that this document is nol a 


major rule under E.O.12291 and certifies 
that this document will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et&eq.Y 

The proposed revisions to 59 884.15. 
884.16, 886.18 of the abandoned mine 
regulations would not result in 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation or on the ability 
of the United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or foreign markets; nor 
would they increase costs or prices for 
consumers, individual industries. 
Federal. State, Tribal or local 
governmental agencies or geographic 
regions. 

There would be no significant 
demographic effects, direct cost, indirect 
costs, nonquantifiable costs, competitive 
effects, enforcement costs or aggregate 
effects on small entities. 

This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 

National Environmental Policy Act 

OSM has prepared an environmental 
assessment (EA) on this rule that 
reached the conclusion that this rule 
should not significantly affect the 
quality of the human environment. The 
EA is on file in the OSM Administrative 
Record Room 5315.1100 ”L’’ Street NW. 
Washington. D.C. 

List of Subjects in 30 CFR Parts 884 and 
888 

Grant programs-natural resources. 
Reporting and recordkeeping 
requirements. Surface mining. 
Underground mining. 

Dated: November 8,1984 
Garrey E. Cerrutlerm. 

Assistant Secretary, Land and Minerals 
Management 

For the foregoing reasons. OSM 
proposed to amend 30 CFR 884.15 and 18 
and 886 18 as follows: 

PART 884-H AMENDEDI 

1. 30 CFR 884.15 is revised as follows: 

5 884.15 Stats reclamation plan 
amendment. 

(a) A State may. at any time, submit to 
the Director a proposed amendment or 
revision to its approved reclamation 
plan. If the amendment or revision 
changes the objectives, scope or major 
policies followed by the State in the 
conduct of its reclamation program, the 
Director shall follow the procedures set 


out in S 884.14 in approving or 
disapproving an amendment or revurica 
of a State reclamation plan. 

(b) The Director shaU promptly notify 
the State of all changes in the Act, the 
Secretary’s regulations or other 
circumstances which will require an 
amendment to the State reclamation 
plan. 

(c) The State shall promptly notify 
OSM of any conditions or events that 
prevent or impede it from administering 
its State reclamation program in 
accordance with its approved State 
reclamation plan. 

(d) State reclamation plan 
amendments may be required by the 
Director when— 

(1) Changes in the Act or regulation! 
of this chapter result in-the approved 
State reclamation plan no longer 
meeting the requirements of the Act « 
this chapter; or 

(2) Conditions or events change the 
State's implementation or 
administration of the approved State 
reclamation plan: or 

(3) Conditions or events indicate that 
the approved State reclamation plan no 
longer meets the requirements of the Act 
or this chapter; or 

(4) The State is not conducting its 
State reclamation program in 
accordance with the approved State 
reclamation plan. 

(e) If the Director determines that a 
State reclamation plan amendment is 
required, the Director, after consultation 
with the State, shall establish a 
reasonable timetable which is consintwl 
with established administrative or 
legislative procedures in the State for 
submitting an amendment to the 
reclamation plan. 

(f) Failure of a State to submit an 
amendment within the timetable 
established or to make reasonable or 
diligent efforts in that regard may result 
in either the suspension of the 
reclamation plan under $ 884.10. 
reduction, suspension or termination of 
existing AML grants under $ 886.18 or 
the withdrawal from consideration for 
approval of all grant applications 
submitted under $ 886.15. 

$ 864.16 i Amended J 

2. 30 CFR 884.16 is amended by 
revising paragraph (a) as follows; 

• • • • • 

(h) The Director may suspend a State 
reclamation plan in whole or in part, if 
he determines that— 

(1) Approval of the State regulutory 
program has been withdrawn in whole 
or in part; or 

(2) The State is not conducting the 
State reclamation program in 
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Accordance with its approved State 
icdamatkm plan: or 
(3) The State has not submitted a 
Leclamation plan amendment within the 
time specified under 5 884.15. 

, • • * • 

1*8.18 l Amended 1 

1 30 CFR 886.18 is amended by adding 
to paragraph (a)(7) as follows: 

, • • • ♦ 

(7) If an agency fails to submit a 
reclamation plan amendment as 
required by i 884.15, OSM may reduce, 
suspend, or terminate in whole or in part 
ill existing AML grants or may refuse to 
process all future grant applications. 

• « • • • 

(Pub L 95-87. 30 U.S.C, 1235) 

|FR Doc 65-05 Filed 1-3-85: 8:45 am) 

SUING coot 45UF4S-M 


30 CFR Part 913 

Permanent State Regulatory Program 
of Illinois; Consideration of 
Modification of Deadline for 
Conditions of Approval 

agency: Office of Surface Mining , 
Reclamation and Enforcement (OSM), 

Interior. 

action: Proposed rule. 

summary: At the State's request, the 
Office of Surface Mining (OSM) is 
considering modifying the deadline for 
Illinois to meet two conditions of 
approval of its State permanent 
regulatory program under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The conditions concern 
sediment ponds and covering coal 
seams with water. 

date: Written comments not received 
on or before 4:00 p.m. February 4.1985. 
will not necessarily be considered. 
adohesses: Written comments must be 
mailed or hand-delivered to: Office of 
Surface Mining. Springfield Field Office, 
600 E. Monroe Street. Room 20. 
Springfield. Illinois 82701. 
fOR FURTHER INFORMATION CONTACT: 

Mr James Fulton. Field Office Director. 
Office of Surface Mining. 000 E. Monroe 
Street. Room 20. Springfield. Illinois 
62701; Telephone: (217) 492-4495 
S'JPPMENTARY INFORMATION: 

Background 

The Illinois program was 
conditionally approved by the Secretary 
of the Interior on June 1, 1982 (47 FR 
23858) Information pertinent lo the 
general background, revisions, 
modifications and amendments to the 
proposed program submission, as well 


as the Secretary's findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval can be found in the June 1. 

1982 Federal Register. 

Under 30 CFR 732.13({), the Secretary 
may conditionally approve a State 
permanent regulatory program which 
contains minor deficiencies where the 
deficiencies are of such a size and 
nature as to render no part of the 
program incomplete, the State Is actively 
proceeding with steps to correct the 
deficiencies, and the State agrees to 
correct the deficiencies according to a 
schedule set forth in the notice of 
conditional approval. The schedule is 
established In consultation with the 
State based on the time required for 
changes to be adopted under State 
procedures or legislative schedules. 

In accepting the Secretary’s 
conditional approval. Illinois agreed to 
satisfy conditions (a), (d) and (e) by 
December 1.1982 and conditions fb) and 
(c) by June 1.1983. Conditions (a), (d) 
and (e) have been removed (48 FR 23412. 
May 25.1983. and 48 FR 51619. 

November 10,1983). 

On May 23.1983, Illinois requested a 
six-month extension of the June 1.1983 
deadline to satisfy conditions (b) and 
(c). August 19.1983. OSM announced the 
decision to extend the deadline to 
December 1.1983 (48 FR 37625). 

On December 1.1983. Illinois 
requested a further extension of the 
deadline for gatifying conditions (b) and 
(c), until June 1.1984. In its request, the 
State pointed to certain developments in 
the litigation on the approval of the 
Illinois program. The State noted that 
the United States District Court for the 
Central District of Illinois had granted, 
on November 30.1983, the Secretary’s 
motion to remand the Illinois South 
Project v. Watt (Civ. No. 82-2229) case 
to the Secretary for review in light of 
legal developments that have occurred 
since the approval date. Conditions (b) 
and (c) concern subjects that are 
directly at issue in the litigation and 
which may be affected by the 
Secretary's review on remand In order 
to avoid rulemaking proceedings which 
may prove to be unnecessary, the State 
requested a six-month extension of the 
December 1.1983 deadline. On February 
22.1984. OSM announced the decision 
to extend the deadline to June 1,1984 (40 
FR 8487). 

On May 31.1984. Illinois requested a 
further extension of the deadline, until 
November 30.1984. The State noted that 
the conditions are directly affected by 
two cases which are still unresolved-- 
HUnois South Project v. Watt and 
Illinois Deportment of Mines and 
Minerals v. Watt The State indicated 


that it had hoped that the cases would 
have been resolved by June 1.1964, but 
as they have not been. Illinois requested 
that possibly unnecessary rulemaking 
proceedings be delayed for six months. 

In the interim. Illinois stated that it 
would continue to enforce its regulations 
in accordance with the Federal 
regulations. On August 24.1964. OSM 
announced the decision to extend the 
deadline to November 30.1984 (49 FR 
33645). 

Condition (b) stipulates that Illinois 
must amend its program to require a 
cover of the pit floor and highest coal 
seam with a minimum of ten meters (33 
feet) of water, and that pending 
completion of the above. Illinois may 
not use its authority to approve covering 
with less than 10 meters of water or the 
approval will terminate. Condition (c) 
stipulates that Illinois must amend its 
program to demonstrate that Illinois 
understands that at the present time the 
best technology currently available for 
sediment control is sedimentation ponds 
and should Illinois wish to approve any 
other technology, the State will first 
send the proposal to OSM for review 
and approval as either an experimental 
practice or a program amendment. 
Furthermore, pending completion of the 
above Illinois may not use its authority 
to approve situation structures other 
than sedimentation ponds or the 
approval will terminate. 

Proposal To Extend Deadline 

On November 28.1964, Illinois 
requested a further extension of the 
deadline until May 30,1985. The State 
noted that the remaining conditions 
were and remain directly affected by 
two cases which are still unresolved: 
Illinois South Project et ah v. Watt and 
the Federal District Court Case of the 
Illinois Department of Mines and 
Minerals v. Watt. The State indicated 
that it had hoped the cases would have 
been resolved by the November 
deadline, but unfortunately must again 
request an extension until May 30. 1965. 
to pursue rulemaking. Illinois stated 
hopefully this six month period will be 
sufficient time for the litigation to be 
resolved and the exact nature of the 
rulemaking to be delineated. 

In accordance with the State’s 
request. OSM is proposing that the 
deadline for the State to meet these 
conditions be extended until May 30, 
1985. OSM requests comments on this 
proposed extension. 

Procedural Matters 

1. Compliance with the National 
Environmental Policy Act: The 
Secretary has determined that, pursuant 
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to section 702(d) of SMCRA. 30 U.S.C 
1292(d). no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Executive Order Afa. 12291 and the 
Regulatory Flexibility Act: On August 
18,1901, the Office oi Management and 
Budget (OMB) granted OSM an 
exemption from sections 3. 4. 7. and 6 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 etseq.). 

This rule would not impose any new 
requirements; rather, it would ensure 
that existing requirements established 
by SMCRA and the Federal rules would 
be met by the State. 

3. Paper Reduction Act: This rule docs 
not contain information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 IJ.S.C. 3507. 

list of Subjects in 30 CFR Fart 913 

Coal mining. Intergovernmental 
relations, Surface mining. Underground 
mining. 

Authority: Pub. L 95-87, 30 U.S.C. 1201 H 

Dated: December 28.1984 
Wesley R. Booker. 

Acting Director Office of Surface Mining. 

(FR Doc. 65-213 Filed 1—3-85: 8:45 am) 

MUJNO COOC 010-05 M 


30 CFR Part 938 

Public Comment and Opportunity for 
Public Hearing on Proposed 
Modifications of the Pennsylvania 
Permanent Regulatory Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

action: Proposed rule; notice of receipt 
of permanent program modification: 
public comment period and opportunity 
for public hearing. 

summary: OSM is announcing 
procedures for the public comment 
period and for a public hearing on the 
adequacy of proposed amendments to 
the Pennsylvania Permanent Regulatory 
Program under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA) submitted to OSM by 


Pennsylvania for the Director s 
approval. The amendments are intended 
to satisfy two conditions of the 
Secretary*® approval of the 
Pennsylvania program. The two 
conditions, listed at 30 CFR 938.11(d) 
and 93&U(k), pertain to prime farmland 
requirements for proposed raining 
operations in the anthracite region and 
to bond release procedures. The State 
also submitted proposed changes to its 
permitting and blasting regulations. 

This notice sets forth the times and 
locations that the Pennsylvania program 
and proposed amendments arc available 
for public inspection, the comment 
period during which interested persons 
may submit written comments on tho 
proposed program elements, and the 
procedures that will be followed at the 
public hearing. 

oates: Written comments from 
members of the public not received by 
4:30 p.m. on January 24.1985. will not 
necessurily be considered in the 
Director's decision on whether the 
proposed amendments satisfy the 
criteria for approval. 

A public hearing on the proposed 
amendments has been scheduled for 2 
p m. on January 22.1985. Any person 
interested in making an oral or written 
presentation at the hearing should 
contact Mr. Robert Biggi at the address 
and telephone number listed below by 
fanuary 15.1985. If no person has 
contacted Mr. Biggi by this date to 
express an interest to participate in this 
hearing, the hearing will not be held. 
adoresses: The public hearing will be 
held at the Penn Harris Motor Inn and 
Convention Center, at the Camp Hill 
bypass at U.S. 11 and 15, Camphill. 
Pennsylvania, in the Keystone—A 
Convention Room. Written comments 
and requests for an opportunity to speak 
at the public hearing should be sent to 
Mr. Robert Biggi. Director, Harrisburg 
Field Office, Office of Surface Mining 
Reclamation and Enforcement. 101 
South 2nd St.. Suite L-4. Harrisburg. 
Pennsylvania 17101. Telephone: (717) 
782—4036. 

Copies of the Pennsylvania program, 
the proposed modification to the 
program and all written comments 
received in response to this notice will 
be avoiiable for public review at the 
OSM Field office above and the OSM 
Headquarters office listed below. 

Monday through Friday. &*00 a.m. to 4:00 
p.m.. excluding holidays: Office of 
Surface Mining, 1100 “L** Street. NW. 
Room 5315. Washington. D.C. 

Telephone: (202) 343-5351. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert Biggi. Director. Harrisburg 
Field Office, Office of Surface Mining 


Reclamation and Enforcement. 101 
South 2nd St., Suite L-4, Harrisburg 
Pennsylvania 17101. Telephone: (7i7] 
782-403& 

SUPPLEMENTARY INFORMATION: 

I. Background on Conditional Approval 

Under 30 CFR 73243(1], the .Secretary 
may conditionally approve a State 
permanent regulatory program which 
. contuins minor deficiencies where the 
deficiencies are of such 8 size and 
nature as to render no part of the 
program incomplete, the State is actively] 
proceeding with steps to correct the 
deficiencies, and the State agrees to 
correct the deficiencies according to a 
schedule set-in the notice of conditional 
approval. The curing of each deficiency 
is a condition of the approval. Steps to 
terminate the conditional approval mint 
be taken if the conditions arc not met 
according to the schedule. The dates art 
established in consultation with the 
State, based on the regulatory and 
administrative needs of the State's 
permanent program and SMCRA and 
the time required for changes to be 
adopted under State procedures or 
legislative schedules. 

II. Background on Pennsylvania State 
Program 

On February 29.1980, the Secret.!rv of 
the Interior received a proposed 
regulatory program from the State of 
Pennsylvania. On October 22.1980. 
following a review’ of that proposed 
program as outlined in 30 CFR Part 732. 
the Secretary of the Interior disapproved 
the program. The State resubmitted its 
program on January 25.1982, and. 
subsequently the Secretary approved 
the program conditioned on the 
correction of minor deficiencies. 
Information pertinent to the general 
background of the permanent program 
submission, as well as the Secretary s 
findings, the disposition of comments 
and explanations of the conditions of 
approval of the Pennsylvania program 
can be found in the July 30.1982 Federal 
Register (47 FR 33050). Additionally, on 
April 20,1983. the United States District 
Court for the Middle District of 
Pennsylvania in Pennsylvania Coo / 
Mining Association v. Watt . Civil No. 
82-1129. remanded to the Secretary for 
correction the provision in the 
Pennsylvania program concerning the 
timing of the bond release hearing and 
the decision. Pursuant to 30 CFR 
732.17(e), the Secretary notified 
Pennsylvania by a letter dated June 7, 
1963, that a State program amendment 
was required to revise the State 
provision. In the Federal Register (48 FR 
27102) dated June 13,1983. OSM 
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tonounced its intention to impose new 
condition (k) on the approval of the 
fcnnsylvania program to comply with 
the District court decision. The State 
responded to OSM’a June 7.1983 letter 
on |uly 27,1983 and advised OSM that It 
would amend its regulations (PA 86.171) 
to rectify the matter. In the Federal 
Register dated September 6.1983 (48 FR 
10223), OSM imposed condition (k). 

Submission of Program Amendments 

On November 2,1984. the 
Pennsylvania Department of 
Environmental Resources (DERJ 
wbmitted program amendments to 
satisfy the requirements of OSM 
conditions of approval of the 
Pennsylvania program listed at 30 CFR 
938 . 11 (d) and 938.11(k). 

Condition (d} stipulates that 
Pennsylvania must submit to the 
Secretary copies of promulgated 
regulations, or otherwise amend its 
program tQ> require (1) that the applicant 
conduct a prime farmland investigation 
pnor to mining in the anthracite region 
which is not less effective than 30 CFR 
779.27. 783,27 (now cited at 30 CFR 
785 17(b)). and in accordance with 
section 507(b)(18) of SMCRA: (2) that the 
applicant obtain with respect to prime 
farmland, a negative determination 
when proposing to mine coal in the 
anthracite region which is not less 
effective than 30 CFR 786.19(1) and 
section 510(d)(1) of SMCRA; and (3) the 
prohibition of bond release for 
anthracite mining operations until after 
the soil productivity for prime farmland 
has been returned to a level of yield 
comparable with non-mined prime 
farmland which is no lest effective than 
30 CFR 807.12(e)(2)(iii) (now cited at 30 
CFR 800.40(c)(2)) in accordance with 
section 519(c)(2) of SMCRA. 

Condition (k) stipulates that 
Pennsylvania must submit to the 
Secretary a copy of promulgated 
regulations or other amendments to its 
program to contain provisions no less 
effective than 30 CFR 800.40 (b)(2) and 
(0 to require the State to hold a bond 
release hearing or informal conference 
within 30 days after it is requested and 
that a decision be rendered within 30 
days after the hearing or informal 
conference has been held. 

In addition to amendments to satisfy 
conditions (d) and (k), Pennsylvania 
also submitted for OSM’s approval 
proposed changes amending Sections 
83 24. 88.30, 88.134, 88.135, 88.136. 88.137, 
88.491 of Pennsylvania's regulations. 

A specific listing of the proposed 
regulatory amendments submitted by 
the State is provided below: 
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Chapter 86 

Section 86.37—(a)(13)—amended by 
adding references to Chapter 88 to 
satisfy OSM condition for primacy as 
required by 30 CFR part 938.11(d)(1) 
which requires the applicant to conduct 
a prime farmland investigation prior to 
mining in the anthracite region. 

Section 86.171—revised to meet OSM 
conditions for primacy os required by 30 
CFR 938.11(k) which requires a bond 
release hearing or informal conference 
within 30 days after it is requested and 
that a decision be rendered within 30 
days after the hearing or informal 
conference. 

Section 86.172(d)(2)(iii)—amended by 
adding reference to Chapter 68 to satisfy 
OSM condition for primacy as required 
by 30 CFR 938.11(d)(3) which prohibits 
bond release for anthracite operations 
until after the soil productivity for prime 
farmland has been returned to a level of 
yield comparable with non-mined prime 
farmland 

Chapter 88 

Subchaptor A: Anthracite Coal Mining 
Activities Application Requirements. 
Premining Resources 

Section 88.1 Definitions—the 
following definitions were added to 
satisfy OSM conditions for primacy as 
required by 30 CFR 938.11(d) (1), (2) and 
(3) requiring prime farmland 
requirements for anthracite operations: 

Cropland 

Historically used for cropland 
Prime farmland 
Soil survey 

Section 86.24 Geology 

(b)(4)—The requirement to analyze for 
marcasite has been deleted. 

Section 88.30 Description of Land Use 

(a) (1)—changed for clarification [the 
map requirement of old (a)(1) is now 
included in (a)]. 

(a) and old (1)—added to clarify the 
content requirements of the statement 
and map required under paragraph (a). 

Section 88.31 Mops and Plans 

(a)(7)—revised to add the location and 
elevation of springs and wells to the 
mapping requirements. 

Section 88.32 Prime Farmland 
Investigation 

—Added to meet OSM conditions for 
primacy as required by 30 CFR 
938.11(d) (1) and (2) requiring prime 
farmland requirements for anthracite 
surface mine operations. 


Section 88.61 Prime Farmlands 

—Added to comply with OSM 
conditions for primacy to meet the 
requirements of 30 CFR 938.11(d)(3) 
requiring prime farmland standards 
for anthracite surface mines. 

Subchapter B: Surface Anthracite Coal 
Mines. Minimum Environmental 
Protection Performance Standards 

Section 88.129 Revegetation: 
Standards for Successful Revegetation 

—Added to comply with OSM 
conditions for primacy to meet the 
requirements to 30 CFR 938.11(d) (3) 
regarding prime farmland standards 
for anthracite surface mines. 

Section 86.134 Blasting: General 
Requirements 

(a)—clarification (storage and 
handling are covered by regulation of 
blasting in Pennsylvania). 

(e) —clarification (replaces term 
"proximity" with set distance "500 
feet"). 

Section 86.135 Blasting: Surface 
Blasting Requirements 

(c)(1)—revised to define the distance 
from the operation for a warning. 

(f) (2)—clarification (reference to 
Pennsylvania blasting regulations). 

(h)—clarification (defines what the 
three mutually perpendicular directions 
are). 

Section 88.136 Blasting: Near 
Underground Mines 

(a)—clarification (replaces term 
"proximity" with a act distance "500 
feet"). 

(c)—clarification regarding safety 
measures. 

Section 86.137 Blasting: Records of 
Blasting Operations 

(18) —clarification—the term "sketch" 
has been replaced with the term 
"arrangement" to be more precise 
regarding the information required. 

(19) —old 19 deleted (information 
concerning the number of persons in the 
blasting crew). New (19) is old 20 
renumbered. 

Subchapter C: Antradte Bank Removal 
and Reclamation. Minimum 
Environmental Protection Performance 
Standards 

Section 86.217 Vegetation: Standards 
for Sutrcessful Vegetation 

—Added to comply with OSM 
conditions for primacy to meet the 
requirements of 30 CFR 938.11(d)(3) 
regarding prime farmland standards 









4ft8_Federal Register / Vol. 50, No. 3 / Friday, January 4, 1985 / Proposed Rules 


for anthracite bank removal 
operations. 

Subchapter D: Anthracite Refuse 
Disposal, Minimum Environmental 
Standards 

Section 88,330 Re vegetation: 
Standards for Successful Revegetation 

—Added to comply with OSM 
conditions for primacy to meet the 
requirements of 30 CFR 938.11(d)(3) 
regarding prime farmland standards 
for anthracite disposal operations. 

Subchapter E: Coal Processing Facilities 

Section 88.381 General requirements 

(b) (2)—clarification of reference. 

(c) (6)—clarification of reference, 

(c)(8)—added to comply with OSM 

conditions for primacy to meet the 
requirements of 30 CFR 936.11(d)(1), (2) 
and (3) regarding land use and prime 
farmland standards for anthracite coal 
processing facilities. 

(c)(9)—change of number. 

Subchapter F: Anthracite Underground 
Mines 

Section 88.491 Minimum Requirements 
for Information on Environmental 
Resources 

(f)(1)—revised to require landowner 
names and boundary information for 
unthracite underground mines. 

(f)(13)—clarification (misprint). 

(i)(22)—added to require surface 
feature.information for the permit area 
and 1000 feet of permit area. 

(0(23)—clarification (number change). 
U)-—clarification—the term 44 m«ps“ 
added. 

(k)—added to meet OSM conditions 
for primacy as required by 30 CFR 
93611(d) (1) and (2) requiring prime 
farmland requirements for anthracite 
underground operations. 

Section 88.492 Minimum Requirements 
for Reclamation and Operation P/an 

(m)—added to comply with OSM 
conditions for primacy to meet the 
requirements of 30 CFR 936.11(d)(3) 
requiring prime farmland standards for 
anthracite underground operations. 

Section 88.493 Minimum 
Environmental Protection Performance 
Standards 

(8)—added to comply with OSM 
conditions for primacy to meet the 
requirements of 30 CFR 936.11(d)(3) 
requiring prime farmland standards for 
anthracite underground operations. 

The proposed amendments are 
available for review, in full text, at the 
addresses listed above. The Secretary 
seeks public comment on whether the 
proposed modifications to the 


Pennsylvania permanent program listed 
above satisfy OSM conditions of 
approval (d) and (k) and meet the 
criteria for approval of State program 
amendments at 30 CFR 732.15 and 
732.17. If the Secretary determines the 
proposed modifications are consistent 
with SMCRA and no less effective than 
OSM’s regulations, the amendments will 
be approved, and 30 CFR 938 modified 
accordingly. 

Additional Determinations 

1. Compliance With the National 
Environmental Policy Act : The 
Secretary hasdetermined that pursuant 
to section 702(d) of SMCRA, 30 U.S.C 
1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 

2. Compliance With the Regulatory 
Flexibility Act The Secretary hereby 
determines that this proposed rule will 
not have a significant economic impact 
on small entities within the meaning of 
the Regulatory Flexibility Act. 5 U.S.C. 
601 et seq. 

3. Compliance With Executive Order 
No. 12291: On August 28.1961, the Office 
of Management and Budget (OMB) 
granted the Office of Surface Mining 
exemption from sections 3, 4, 6. and 8 of 
Executive Order 12291 for all actions 
taken to approve, or conditionally 
approve. State regulatory program, 
actions, or amendments. Therefore, a 
Regulatory Impact Analysts and 
regulatory review by OMB is not needed 
for this program amendment. 

List of Subjects in 30 CFR Part 936 

Coal mining. Intergovernmental 
relations. Surface mining, Underground 
mining. 

I Pub. L 95-87. 30 U.S.C, 1201 et soq.) 

Dated: December 28,1984. 

Wesley K Bookor. 

Acting Director. Office of Surface Mining. 

|KR Doc. 85-212 Filed 1-3-65; 8 45 am) 
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DEPARTMENT OF AGRICULTURE 
Forest Service 
36 CFR Part 223 

Oisposal of National Forest System 
Timber 

agency: Forest Service, USDA. 
action: Notice of proposed rule. 

summary: These proposed rules 
implement the buy-out provisions of the 
Federal Timber Contract Payment 
Modification Act. They set forth 


procedures by which entitlement to the 
benefits provided by the Act can be 
established and prescribe how required 
payments will be determined. 
date: Comments must be received by 
February 4.1985. 

adoress: Send written comments to R 
Max Peterson. Chief, (2400k Forest 
Service. USDA. P.O. Box 2417. 
Washington, DC 20013. 

The public may inspect all written 
submissions made pursuant to this 
notice during regular business hours in 
the Office of the Director of the Timber 
Management Staff. Room 3207, South 
Agriculture Building. 12th and 
Independence Ave.. SW. Washington. 
DC 

FOR FURTHER INFORMATION CONTACT: 

David M. Spores. Timber Management 
Staff. (202) 447-4051. 

SUPPLEMENTARY INFORMATION: 

Background 

The Federal Timber Contract Payment 
Modification Act of October 10,1964. (96 
Stat. 2213; 16 U.S.C. 618) authorizes and 
directs the Secretaries of Agriculture 
and the Interior to permit a Purchaser to 
return to the Government a volume of 
certain timber sale contracts* 

The proposed rule will provide 
guidance to purchasers of National 
Forest timber and to Forest Service 
personnel on implementing the Act by 
establishing a new Subpart E. Timber 
Contract Payment Modification 
Program, in Part 223 of Title 36 of the 
Code of Federal Regulations. 

These proposed rules will apply only 
to Forest Service contracts. However, 
the Act provides that similar rules be 
issued by the Secretary of the Interior 
for Bureau of Land Management timber 
sale contracts. 

The Forest Service and Bureau of 
Land Management have engaged in 
extensive consultation and coordination 
during the development of their 
respective rules in order to achieve as 
much consistency as possible. Because 
of different statutory authorities and 
operating procedures, complete 
consistency is not possible. However, 
considerable uniformity has been 
achieved, and the Agencies will make 
further efforts to make the final rules of 
the two Departments as uniform as 
possible. 

On August 28.1983. at 48 FR 38862. the 
Forest Service, at the direction of the 
President, established a program to 
extend certain timber sale contracts 
The new Act ratifies that extension 
program. Purchasers may buy out sales 
extended under the 1983 program. 
However, the Act prohibits the Forest 
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I c^r\ tee from including new contract 
|| p^v.suiits for calculating default 
I for sales extended under that 

I program. 

|| In m pletnenting the 1963 extension 
I progr am, the Forest Service required 
I Parch h sera to submit Multi-Sale 
I Extension Plans. Purchasers who buy 
I o-jt timber sales indoded in Multi-Sale 
I Extension Plans must revise their plans 
I to reflect the bought-out sales. Forest 
I Service guidelines related to the revision 
I of Multi-Sale Extension Plans will be 
I modified to accommodate the effects of 
I the Federal Timber Contract Payment 
| Modification Act. The guideline changes 
| aid be announced in the Federal 
I Register so that they may be available 
| to interested parties. 

The Forest Service proposes to 
I implement the buy-out provisions of the 
I Federal Timber Contract Modification 
I Act as explained in this section. In 
| addition, the Forest Service Manual will 
I be amended to provide the following 
I guidance for administration of the buy- 
I out program. 

1 Regional Foresters A uthonty. The 
J Regional Forester to whom an 

I application for contract buy-out is 
I submitted will review the application so 
I as to verify' data submitted and 
| determine the applicable buy-out costs 
I and volume entitlement. Applications lo 
■ buy out contracts not meeting the buy¬ 
out requirements will be rejected. A 
Regional Forester who reviews an 
application shall coordinate data 
verification and calculation of buy-out 
charges and volume entitlement with the 
Bureau of Land Management if the 
Purchaser s request for buy-out includes 
sales from both agencies. Action on a 
Purchasers buy-out request may be 
delegated by the Regional Forester to a 
Fores! Supervisor for Purchasers holding 
only national forest timber on a single 
national forest 

2 Verification of Purchaser's Net 
Book Worth. Regional Foresters shall 
develop a sample audit program to 
verify Net Book Worth data submitted 

by Purchasers. 

3 Responsibility of Contracting 
Officers Contracting Officers shall 
review the timber sales included in 
applications for buy-out They shall 
recommend Regional Forester 
acceptance or rejection of each such 
sale for buy-out They shall notify 
Purchasers in writing of the measures 
necessary to complete work to Logical 
Stopping Points on partially performed 
sales. The objective is to place partially 
Performed sales In s condition which 
minimises the risk that significant 
resource damage will occur, pending 
resale of the included timber. 


4. Eligibility of Partially Performed 
Contracts. A Purchaser will be able to 
buy out a partially performed contract 
only after remedying any aspect in 
which contractual performance to date 
was not in full compliance with the 
contract terms. The general rule is that 
work performed on partially cut units 
will be completed before a partially 
performed contract can be bought out. 
However, if the Contracting Officer 
determines, upon request that the 
remaining timber can be incorporated 
into a logical economic unit when the 
timber is resold, the Contracting Officer 
may accept return of a partially 
harvested unit. For example, a cutting 
unit planned for logging to two high lead 
settings may be accepted if logging to 
only setting is completed and the 
unlogged area constitutes an economic 
unit for resale. The Forest Service might 
also approve buy-out for a unit involving 
several landings in which planned 
cutting is completed to less than all 
landings but (1) where the areas served 
by the landings that have been used are 
entirely cut in accordance with the 
contract requirements and (2) the 
remaining portion of the unit constitutes 
an economic unit when the timber is 
resold. Generally, all timber tributary to 
a landing on which falling of tributary 
timber has begun must be yarded before 
the sale may be accepted for buy-out 

a. Logical Stopping Points. If a 
Purchaser's operations have created a 
need for additional work, such as 
contractually required erosion control or 
brush disposal, this work must be 
completed before the remainder of the 
contract can be bought out. Similarly, if 
work has begun on a timber sale road, 
the work must be completed at least to 
the point that soil exposed by die road 
construction and the roadbed are 
stabilized; where excavation is under 
way this may require completion of 
excavation on the section of the road in 
order to permit proper drainage. 
Likewise, such work as stream 
protection and measures to allow fish 
passage and wildlife movement must he 
completed before a contract is eligible 
for buy-out 'Hie Contracting Officer, 
after consultation with the Purchaser, 
shall determine the Logical Stopping 
Points for such work. 

b. Completion of Catting Units. If the 
Contracting Officer determines that 
completion of a partially harvested unit 
or a part of such a unit is necessary 
before the remainder of the contract can 
be bought out the Purchaser may, upon 
agreement of the Contracting Officer, 
fulfill this obligation by falling, yarding, 
and decking the timber if the remaining 
timber is not subject to rapid 
deterioration and is suitable for resale. 


Such volume will be subject to the Buy- 
Out Charge. If these conditions are not 
met the Purchaser must remove the 
timber from the sale area at current 
contract rates in order to buy out the 
contract. In addition, the Purchaser must 
meet other contract requirements such 
as erosion control and slash disposal for 
the unit 

c. Deterioration Loss. A partially 
performed sole with felled timbeT which 
has deteriorated shall not be accepted 
for buy-out unless the Purchaser, in 
addition to the Buy-Out Charge, pays for 
the volume affected by deterioration at 
current market rates. The Forest Service 
will establish the value and volume of 
deteriorated timber. The volume 
estimated to have deteriorated will be 
Included in the contract volume upon 
which the Buy-Out Charge is caluiated. 

5. Average Market Yield Rates . The 
Chief will furnish Regional Foresters the 
current value of the "average market 
yield of outstanding Treasury 
obligations with remaining years to 
maturity of five years." This information 
is calculated monthly by the Treasury 
Department and is available upon 
request. The rate has varied between 
11% and 13% percent during 1984. The 
December 1984 rate is 11% percent 

8. Public Disclosure. No assurance 
can be provided that the material 
submitted, including a showing of Net 
Book Worth, can be protected from 
public disclosure. All requests for 
information submitted pursuant to the 
Federal timber Contract Payment 
Modification Act will be bandied 
pursuant to the Freedom of Information 
Act (S U.S.C 552, as amended). 

Regulatory Impact 

The Federal Timber Contract Payment 
Modification Act directs the Secretary 
of Agriculture and the Secretary of the 
interior to publish final regulations 
implementing the act within 90 days of 
its enactment. Because of this legislated 
timeframe, review by the Director of the 
Office of Management and Budget in 
advance of publication of this proposed 
rule is impracticable. This action has 
been submitted for review pursuant to 
Executive Order 12291. The Department 
of Agriculture has determined that this 
regulation is not a major rule. It 
implements those portions of the Federal 
Timber Contract Payment Modification 
Act that allow Purchasers of Forest 
Service timber sale contracts to return 
certain of these contracts to the 
Secretary of Agriculture upon 
satisfaction of specified conditions and 
payments. The Federal Timber Contract 
Payment Modification Act is intended lo 
prevent a large number of potential 
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insolvencies among Purchasers of 
Federal timber, to preserve the 
employment generated by the forest 
products industry, and to avoid financial 
disruption to communities economically 
dependent upon the industry, 

The only discretion available to the 
Secretary under the Act is in 
establishing administrative procedures 
to implement the buy-out provisions of 
the Act. The implementing procedures 
proposed in this rule seek to minimize 
further cost to both the Government and 
Purchasers by: 

t. Limiting procedures to those set 
forth In the Act as much as possible: 

2. Following standard Forest Service 
contracting practice and procedure 
wherever possible: 

3. Providing cost effective methods for 
administering the buy-out provisions: 
and, 

4. Minimizing delay and disruption to 
the ongoing timber management 
program and to Purchasers of timber 
sales. 

Separately from the provisions of the 
Act the procedures proposed by this 
rule will not have an annual effect on 
the economy of $100 million or more, 
will not result In major increases in 
costs for consumers, individual 
industries. Federal. State, or local 
Government agencies or geographic 
regions, and will not have significant 
adverse effects on competition* 
employment, investment, productivity, 
innovation, and the ability of United 
States-based industries to compete with 
foreign-based enterprises in domestic or 
export markets. 

The Assistant Secretary of Agriculture 
for Natural Resources and Environment 
has determined that this rule, separately 
from the provisions of the. Act. will not 
have significant economic impacts on a 
substantial number of small entities. The 
Act applies equally to small and large 
entities and establishes the 
qualifications and the calculation of the 
amount to be paid or arrangements to be 
made in order to buy out a Federal 
timber contract 

Based on environmental analysis, this 
proposed rule will not significantly 
affect the environment. An 
environmental impact statement is not 
required under the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)). In accordance with 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). the reporting and 
recordkeeping provisions that are 
included in this proposed rule will be 
submitted to the Office of Management 
and Budget (OMB) pursuant to the 
procedures of 5 CFR Part 132a Reporting 
and recordkeeping provisions will not 


be effective until OMB approval has 
been obtained. 

list of Subjects in 36 CFR Part 223 

Exports. Government contracts, 
National forests. Reporting and 
recordkeeping requirements, and 
Timber. 

PART 223—(AMENDED! 

For the reasons set out in the • 
preamble, Part 223 of Chapter 0. Title 
36. Code of Federal Regulations is 
proposed to be amended as follows: 

1. Revise the authority citation for 
Part 223 to read as follows: 

Authority: Sec. 14. Pub. L 94-388. 90 StaL 
2958.18 U.S.C. 472a, unless otherwise noted. 
Subpart E also issued under sec. 2. Pub. L 98- 
478, 98 Stat 2213.18 U.S.C. 618. 

2. Add a new Subpart E to read as 
follows: 

Subpart E—Federal Timber Contract 
Payment Modification Program 

Sec 

223.170 Definitions. 

223.171 Application for contract buy-out 

223.172 Volume entitlement 

223.173 Buy-out cost 

223.174 Conditions for return of timber sale 
contracts. 

223.175 Return of contracts. 

223.178 Alternate method of payment 

223.177 Credits against buy-out charges. 

223.178 Buy-out payments. 

Subpart E—Federal Timber Contract 
Payment Modification Program 

} 223.170 Definitions. 

The terms used in this subpart have 
the following meaning: 

"Act"—The Federal Timber Contract 
Payment Modification Act. 

'‘Affiliates 0 —Business concerns or 
individuals are Affiliates if directly or 
indirectly, (1) either one controls or has 
the power to control the other, or (2) one 
or more third parties controls or has the 
power to control both. In determining 
whether or not affiliation exists, 
consideration shall be given to all 
appropriate factors, including, but not 
limited to. common ownership, common 
management and contractual 
relationships. Concerns affiliated at any 
time during the period of June 1.1984, to 
the date of the Ihirchaser’s buy-out 
application shall be considered 
Affiliates for purposes of determining 
Purchaser's Net Book Worth and 
Volume Entitlement. The effect of joint 
venture agreements upon affiliation will 
be determined on a case-by-case basis, 
based upon the nature of the 
relationship established by the joint 
venture. 

"Buy-Out Cost." Buy-Out Charge"— 
The payment prescribed by { 223,173 of 


this subpart for each one thousand 
board feet of Net Merchantable 
Sawtimber. or equivalent, to be bough 
out. It does not include any payments, 
deposits, claims, or costs required by oc 
under the Umber sale contracts invoked 
or payments for deterioration of fvlled 
timber on the ground 

"Conditionally Returned Contrucr- 
An otherwise qualified timber sale 
contract under which harvest or road 
construction required by the contract 
has begun, but on which either harvest 
operations or road construction hove m 
yet been completed to a Logical 
Stopping Point and on which the 
Purchaser has yet to complete specified 
requirements before the contract can be 
bought out. 

"Contract Overbid"—The difference 
between the weighted average 
advertised contract rate for the Net 
Merchantable Sawtimber and the 
weighted average rate the Purchaser bid 
for the Net Merchantable Sawtimber. 

"Contracting Officer"—The 
designated Forest Service officer having 
authority to make decisions relating to 
the timber sale contract 

"Current Delivered Log Cost"—The 
Forest Service or Bureau of Land 
Management estimate as of October 18 
1984. (developed to determine the 
Purchaser's Loss on a timber sale) of th* 
cost including payment pt current 
contract rates, to a Purchaser of average 
efficiency to produce and deliver logs 
from that sale. 

"Current Delivered Log Value"—The 
Forest Service or Bureau of Land 
Management estimate as of October 16 
1984* (developed in order to determines 
Purchaser's Loss on a timber sale) of the 
value of delivered logs from that sale. 

"Defaulted Contract"—An 
uncompleted Forest Service timber sale 
contract that has expired, or has been 
abandoned or repudiated by the 
Purchaser, or has been cancelled by the 
Forest Serv ice pursuant to a breach of 
the contract by the Purchaser. The dale 
of default in such circumstances is the 
date of expiration, abandonment, 
repudiation or cancellation, as 
applicable. 

"Effective Purchaser Credit"—Unused 
earned Purchaser Credit that does not 
exceed "Current Contract Value" minus 
"Base Rate Value" as defined in Forest 
Service timber sale contracts. 

"Independent Certified Public 
Accountant"—An individual, or 
partnership of individuals, licensed 
under State law to render an opinion oo 
the correctness of financial statements 
und not an employee of the applicant or 
of an Affiliate of the applicant. 
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“Logical Stopping Point*'—The point 
of accomplishment, as determined by 
Ike Contracting Officer after 
consultation with the Purchaser, to 
trhicn Purchaser must timely complete 
I contractually required work. Such point 
•kail, as determined by the Forest 
Service, include removal of felled timber 
or payment for deterioration to felled 
timber. 

“Net Book Worth"—The excess of 
gssets (using historical cost-basis 
accounting principles) over liabilities, as 
determined through consistently applied 
wd generally accepted accounting 
standards. For a corporation. Net Book 
Worth represents the shareholders' 
equity. For a partnership, Net Book 
Worth represents the sum of the 
partners’ capital accounts. For a 
proprietorship, Net Book Worth 
represents the owner's properietorship 
account for that business concern. The 
worth so determined, however, shall be 
adjusted if necessary so as to exclude 
any asset or liability arising from any 
outstanding, uncut Federal timber sale 
contract. For a Purchaser with Affiliates, 
Net Book W*orth shall be consolidated 
for that Purchaser and its Affiliates. 

‘ Net Merchantable Sawtimber"—Thut 
volume of timber included in Forest 
Service timber soles characterized as 
“logs’* or "sawlogs" and meeting the 
utilization standards stated in 
provisions A-2, AT-2, or 2 of Forest 
Service timber sale contracts. 

Purchaser"—An individual or entity 
holding either (1) A Qualifying 
Contract; of (2) a Qualified Defaulted 
Contract 

Purchaser Credit"—The credit 
earned pursuant to a Forest Service 
timber sale contract for construction of 
specified roads or as otherwise provided 
in such contracts. 

Purchaser’s Loss"—The result of 
subtracting the Current Delivered Log 
Value from the Current Delivered Log 
Cost on a Qualifying Contract or on a 
Qualified Defaulted Contract held by the 
same party or an Affiliate both on June 
L 1^84. and on the date application for 
buy-out ?s made. 

Purchaser's Aggregate Loss"—The 
total Purchaser's Loss determined for a 
Purchaser and Its Affiliates on all its or 
their Qualifying Contracts and Qualified 
Defaulted Contracts. 

‘Qualified Defaulted Contract"— An 
otherwise Qualifying Contract which 
fcas defaulted after January t. 1981. and 
which meets the following conditions: 

(1) Settlement for damages has not 
be«n reached between the Purchaser 
and the United States. 

(2) The Purchaser’s Aggregate Loss as 
determined under these rules exceeds 50 


percent of the Purchaser’s Net Book 
Worth. 

"Qualifying Contract"—A Forest 
Service timber sale contract bid prior to 
(anuary 1.1982. for an original contract 
period of 10 years or less, and which is 
still in effect both on June 1 . 1984, and 
on the date application for buy-out is 
made. 

"Volume Entitlement"—The aggregate 
volume of Bureau of Land Management 
and Forest Service Net Merchantable 
Saw timber that may be bought out 
under the Act. 

$ 223.171 Application tor contract buy¬ 
out 

(a) Contents. Within 90 days of final 
publication of these rules, any Purchaser 
making application for contract buy-out 
shall provide the Regional Forester of 
the Region in which the Purchaser holds 
the greatest volume of National Forest 
timber under contract the following 
information: 

(1) Names and addresses of all 
Affiliates. 

(2) (i) A list of all Forest Service and 
Bureau of Land Management Qualifying 
Contracts and Qualified Defaulted 
Contracts held by the Purchaser and its 
Affiliates on January 1,1982. 

(ii) A list of all Forest Service and 
Bureau of Land Management Qualifying 
Contracts and Qualified Defaulted 
Contracts held by the Purchaser and its 
Affiliates on both June 1,1984. and the 
date the application for buy out is made. 
These lists shall show the timber sale 
name, contract number, contract date, 
and Net Merchantable Sawtimbcr 
volume remaining under contract as of 
January 1,1982, and at the date 
application for buy-out is made. The Net 
Merchantable Sawtimber volume 
remaining under contract is determined 
by subtracting the volume removed and 
paid for as of the specified date from the 
advertised contract volume. 

(3) If Purchaser claims eligibility for a 
Buy-Out Cost less than the maximum 
Buy-Out Cost prescribed by Section 
2(a)(3)(A)(iii) of the Act (18 US C. 
618(a)(3)(A)(in)), Purchaser shall 
provided a certification of combined Net 
Book Worth of itself and its Affiliates, 
together with supporting data therefore, 
as prescribed by t 223.171(b). 

(4) A list of Qualifying Contracts and 
Qualified Defaulted Contracts held by 
the Purchaser and its Affiliates as of 
|une 1, 1984. and on the date of 
application for buy-out that the 
Purchaser requests to buy out. The total 
Net Merchantable Sawtimber volume 
requested to be bought out shall be 
within the Purchaser s Volume 
Entitlement. The contracts shall be 


arranged in the order of preference for 
buy-out. 

(5) If Purchaser is in bankruptcy, 
approval of the application by the 
Bankruptcy Court. 

(6) If Purchaser requests use of the 
alternate method for payment of Buy- 
Out Cost available pursuant to 

{ 223.178, Purchaser shall provide the 
written statements required by 
subsection (b) of that section. 

(b) Ejection to Certify A let Book 
Worth. A Purchaser electing to certify 
Net Book Worth shall submit the 
following as part of its application for 
contract buy-out: 

(1) A special purpose statement 
certified by an Independent Certified 
Public Accountant stating the Net BooV 
Worth of the Purchaser and its 
Affiliates. Net Book Worth shall be 
reported as of the end of the most 
recently completed fiscal-year quarter 
for the Purchaser and its Affiliates. 

(2) A copy of the most recent annual 
income statement and balance sheet of 
the Purchaser and Affiliates. If more 
than 3 months have elapsed since 
completion of such fiscal year, the 
Purchaser shall also supply an income 
statement for the period from the end of 
the fiscal year to the end of the most 
recently completed fiscal-year quarter 
and a balance sheet as of the end of 
such quarter. 

(3) The name, address, and telephone 
number of the Independent Certified 
Public Accountant certifying the special 
purpose statement. 

(4) An agreement that the Purchaser 
(i) will retain for 3 years the accounting 
records used to develop its financial 
statements for the determination of Net 
Book Worth, and (ii) will make such 
information available, upon request, for 
Forest Service verification and for 
Office of Inspector General review 

(5) A statement signed by the 
Purchaser or, in the case of a corporate 
Purchaser, by its chief operating officer 
certifying that the special purpose 
statement as to the Purchaser’s Net 
Book Worth is true and correct: that the 
statement is made within the scope of 18 
U.S.C. 1001: and that the submitted 
financial statements of the Purchaser 
and its Affiliates (t) accurately reflect 
the operating results for the period 
covered, (ii) are a true and correct 
representation of the financial condition 
of the Purchaser 8nd its Affiliates as of 
the date indicated, and (ii) are in 
accordance with accounting standards 
generally applied in the forest products 
industry. 

(c) Determination of eligibility —The 
Regional Forester to whom the 
application for contract buy-out is 
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submitted shall determine (1) the 
qualification for buy-out of contracts 
listed* (2) Volume Entitlement. (3) 
Purchaser's Loss of each Qualifying 
Contract and on each Qualified 
Defaulted Contract, and (4) Purchaser's 
Aggregate l*oss. The Regional Forester 
shall notify the Purchaser of those 
determinations. If the Regional Forester 
determines that any contract elected for 
buy-out is not a Qualifying Contract or 
Is not a Qualified Defaulted Contract, or 
is ineligible to be a Conditionally 
Returned Contract, the Purchaser shall 
have 10 days after receipt of notification 
from the Regional Forester of this 
determination in which to submit a 
revised list of qualifying Contracts and 
Qualified Defaulted Contracts for which 
buy-out is elected. 

$ 223.172 Volune entitlement. 

(a) Basis for entitlement Volume 
Entitlement shall be based on the total 
volume of Net Merchantable Sawtimber 
held by Purchaser and Affiliates as of 
(anuary 1.1982, in otherwise Qualifying 
Contracts and Qualified Defaulted 
Contracts, including Bureau of Land 
Management contracts, open as of June 
1.1964. For purposes of determining 
Volume Entitlement, the party holding 
the contract as of (anuary 1.1982. need 
not be the same party holding the 
contract as of June 1,1984. 

(b) Holders of more than 27.3 million 
hoard feet A Purchaser and Affiliates 
holding more than 27.3 million board 
feet of Net Merchantable Sawtimber in 
Qualifying Contracts. Qualified 
Defaulted Contracts, and In qualifying 
Bureau of Land Management contracts 
as defined in 49 FR 47513 as of January 
1.1962, are entitled to buy out up to 55 
percent of such sawtimber volume up to 
a maximum of 200 million board feet. 

(c) Holders of 27.3 million board feet 
or less. A Purchaser and Affiliates 
holding a tola] of 273 million board feet 
or less of Net Merchantable Sawtimber 
in Qualifying Contracts. Qualified 
Defaulted Contracts, and in qualifying 
Bureau of Land Management contracts 
as defined in 49 FR 47513 as of January 
1.1982, are entitled to buy out up to 15 
million board feet of such timber volume 
or one contract, whichever is greater in 
volume. 

fd) Volume exceptions. (1) Only 
where a Purchaser and Affiliates could 
not otherwise attain its or their 
percentage of volume eligibility for buy¬ 
out. and provided the maximum volume 
of 200 million board feet is not 
exceeded, the percentage limitation of 
Paragraph (b) of this section or the 
volume limitation of paragraph (c) of 
this section may be exceeded by a 
volume amount not to exceed the 


volume of the smallest contract 
requested for buy out by the Purchaser 
and Affiliates. 

(2) If a Purchaser and Affiliates 
cannot otherwise attaints or their full 
volume eligibile for buy-out. Purchaser 
may buy out of a Qualifying Contract by 
paying, in addition to the Buy-Out 
charge, current contract rates under the 
contract for so much of the volume in 
the contract as would cause the total 
volume being bought out by the 
Purchaser and its Affiliates to exceed 
200 million board feet of Net 
Merchantable Sawtimber. 

1223.173 Buy out cost. 

(a) Calculation with net hook worth 
The Buy-Out Cost shall be as follows: 

(1) if a Purchaser's Aggregate Loss 
exceeds 100 percent of Net Book Worth, 
the Buy-Out Cost shall be $10 for each 
thousand board feet to be bought out; 

(2) If a Purchaser's aggregate Loss is 
between 50 percent and 100 percent of 
Net Book Worth, the Buy-out Cost for 
each thousand board feet shall be either 
10 percent of the Contract Overbid for 
each contract affected, or $10. 
whichever is more: 

(3) If a Purchaser’s aggregate Loss is 
50 percent or less of Net Book Worth, 
the Buy-Out Cost shall be determined on 
the basis of percentages in 25 million 
board feet increments according to the 
following scale: 

(i) For the first 125 million board feet, 
the Buy-Out Cost for each thousand 
board feet shall be either 15 percent of 
the Contract Overide for each contract 
affected, or $10, whichever is more: 

(ii) For any amount above 125 million 
board feet to 150 million board feet, the 
Buy-Out Cost for each thousand board 
feet shall be either 20 percent of the 
Contract Overbid for each contract 
affected, or $10. whichever is more; 

(iii) For any amount above 150 million 
board feet to 175 million board feet, the 
Buy-Out Cost for each thousand board 
feet shall be either 25 percent of the 
Contract Overbid for each contract 
affected, or $10, whichever is more; 

(iv) For any amount above 175 million 
board feet to 200 million board feet, the 
Buy-Out Cost for each thousand board 
feel shall be either 30 percent of the 
Contract Overbid for each contract 
affected, or $10, whichever is more. 

fb) Calculation without net book 
worth. If a Purchaser and its Affiliates 
elect not to supply the Net Book Worth 
information required in ( 223.171(b). the 
applicable Buy-Out Cost shall be as 
prescribed by paragraph (a)(3) of this 
section. 


$223,174 Condition* for return of timber 
sale contracts. 

(a) Contracts returned in full. 
Qualifying Contracts bought our 
pursuant to this subpart which havr* had 
no harvesting or road construction work 
performed shall be returned in full. 

fb) Conditionally returned contructs 
A Conditionally Returned Contract 
included in Purchaser's application 
under { 223.171(a)(4) shall be subject to 
discretion of the Regional Forester 
either (1) To reject return of the contract 
because the remaining unharvested 
volume is substantially unrepresentative 
of the original sale as a whole in term* 
of species, logging costs, or other 
appropriate criteria, and because 
accepting the returns of such a contmct 
would seriously disadvantage the 
Government: or (2) to accept the return 
-after compliance by the Purchaser with 
conditions prescribed by the Coritractinj 
Officer. 

(c) Logical Stopping Points. A 
Conditionally Returned Contract will b« 
accepted for buy-out after the Purchaser 
has completed contractual obligations 
for the units on which harvest has 
begun, including road construction, to 
Logical Stopping Points. The Purchaser 
shall return in full cutting units on which 
harvest has not begun. A Logical 
Stopping Point shall include removal of 
any felled timber on the ground at 
current contract rates or payment for the 
volume of such timber affected by 
deterioration at current market rates. 
The volume and value of deteriorated 
timber shall be established by the Forest 
Service. Such payment shall be in 
addition to payment of Buy-Out Cost for 
the volume of timber affected by 
deterioration. 

(d) Remedy for breach. Before thr 
Forest Service will accept a 
Conditionally Returned Contract for 
buy-out, n Purchaser shall remedy any 
contract breach or other aspect in which 
work performed to date is not in full 
compliance with the terms of the 
contract. A contract in breach only 
because of failure to pay extension 
deposits or interest on extension 
deposits shall become eligible for buy¬ 
out upon payment of the full amount of 
interest due up to the date the 
Purchaser’s buy-out application Is 
received by the Forest Sendee. 

(e) Timelimits. After consultation 
with the Purchaser respecting each 
Conditionally Returned Contract, the 
Contracting Officer will establish 
reasonable dates for the Purchaser to 
complete such contracts to 8 Logical 
Stopping Point. Such dates will be 
specified as part of the approval of thf 
conditional return. Failure to complete 
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I fequirt ments within the established 
time shall result in rejection of a 
I Conditionally Returned Contract untess 
fte delay is caused by factors beyond 
I control of the Purchaser, 

(f) Notification of conditions. Upon 
notification from the Contracting Officer 
of the conditions that must be met in 
order for 8 Conditionally Returned 
Contract to be accepted, a Purchaser 
may, within 10 days submit an amended 
b»jy-out application subtituting other 
Qualifying Contracts or Qualified 
Defaulted Contracts. 

(g) Final Volume for Buy-Out Cost . To 
determine the Buy-Out Cost for a 
Conditionally Returned Contract, the 
Contracting Officer will compute the 
final volume by substracting the Net 
Merchantable Sawtimber volume paid 
for from the advertised Net 
Merchantable Sawtimber volume. The 
Net Merchantable Sawtimber volume 
paid for shall include volume removed 
and paid for as a condition for buy-out 
of the contract 

f 223.175 Return of contracts. 

(a) Release from further obligations. 
The Forest Service shall release a 
Purchaser from further obligation to cut, 
remove, and pay for timber under a 
returned contract upon: 

(VI Payment or arrangement for 
payment (§ 223.178) of the applicable 
Buy-Out Cost; 

(2) Timely payment of any 
Government diam against the Purchaser 
that arose under the contract prior to 
buy-out: and, 

(3) Timely completion of the 
conditions prescribed by the Contracting 
Officer if the contract is a Conditionally 
Returned Contract (J 223.174). 

(b) Contracts without harvest . 
Contractual obligations on a contract 
under which harvest has not begun shall 
be held in abeyance as of the date of 
Regional Forester receives a Purchaser's 
completed application for contract buy¬ 
out pursuant to { 223.171. The period of 
abeyance shall continue until the 
contract is released pursuant to 
paragraph (a) of this section or until the 
contract is determined to be unqualified 
for buy-out. if a contract is determined 
to be unqualified for buy-out, the 
Purchaser shall be responsible for 
payment obligations and interest 
accruals arising during the period of 
abeyance. 

(c) Contracts with harvest. A contract 
under which harvest has begun will 
remain in full force and effect until 
release pursuant to paragraph (a) of this 

section. 


$ 223.176 Alternate method of payment 

(a) Quarterly buy-out payments. If a 
Purchaser is unable to obtain sufficient 
credit at reasonable rates and terms to 
finance the Buy-Out Cost, the Purchaser, 
upon payment of 5 percent of the Buy- 
Out Cost, may execute a promissory 
note in form satisfactory to the 
Secretary to pay the remainder of the 
Buy-Out Cost in equal quarterly 
payments over a period of not to exceed 
5 years at an interest rale adjusted at 
each payment equal to the average 
market yield of outstanding Treasury 
obligations with remaining years to 
maturity of 5 years. To guarantee 
payment Purchaser must provide an 
acceptable surety bond on a form 
provided by the Forest Service, or 
provide an irrevocable letter of credit, or 
securities of the United States, in an 
amount sufficient to cover the entire 
buy-out payment. 

(b) Eligibility establishment To 
establish inability to obtain sufficient 
credit elsewhere, a Purchaser must 
provide a written statement from three 
State or Federally chartered lending 
institutions. One of these statements 
must be from a lending institution with 
whom the Purchaser usually transacts 
business and must so state. Each 
statement must show that the Purchaser 
has, upon application in form and detail 
acceptable to the lending institution, 
been denied a loan from that tending 
institution for all or pari of the amount 
equal to the Buy-Out Cost at an interest 
rate within 4 percentage points above 
the current average market yield of 
outstanding Treasury obligations with 
remaining years to maturity of 5 years. 
The statement must be signed by an 
authorizing officer of the institution. 

( 223.177 Credits against buy-out charges. 

A Contracting Officer may permit 
certain unobligated credits in a timber 
sale account of Forest Service contracts 
to be bought-out to be credited against 
the Buy-Out Charge as determined by 
the Contracting Officer. Examples of 
such credits include earned, unused 
Effective Purchaser Credit and 
unencumbered cash deposits. 

5 223.178 Buy-out payments. 

(a) Determination of purchasers buy¬ 
out cost. The Regional Forester to whom 
the application for contract buy-out is 
submitted will obtain the Bureau of 
Land Management authorized officer's 
determination of the purchaser s loss on 
any Bureau of Land Management 
qualifying contracts included in the 
application for use with the Purchaser's 
Aggregate Loss on Forest Service 
contracts (5 223.171 )(c)), to determine 


the Buy-Out Cost (5 223.173) for Forest 
Service timber sale contracts. 

(b) Purchaser Payment. The Purchaser 
shall make Buy-Out Cost payments for 
Forest Service contracts within 30 
calendar days of billing by the Regional 
Forester. 

Dated: December 31.1984. 

John B. Crowell. |r.. 

Assistant Secretary for Natural Resources 
and En vironment. 

|FR Doc 85-2*5 Filed 1-3-85; 8:45 am) 

BILLING COOC Uto-Il-Vl 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

l A-6-FRL-2748-21 

Approval and Promulgation of State 
Implementation Plan; Texas 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: By this Notice EPA proposes 
to promulgate a federal compliance date 
for the Texas lead State Implementation 
Plan (SIP) for El Paso County for 
compliance with certain lead pollution 
control measures at the ASARCO 
primary lead smelter in El Paso. This 
action is pursuant to the requirements of 
section 110(c) of the Clean Air Act 
(hereinafter referred to as the Act). EPA 
previously approved most of the Texas 
lead SIP for £1 Paso, but disapproved a 
specific compliance date, on August 13. 
1984 (49 FR 32184). 

date: Comments and any request for a 
public hearing on this action must be 
received or postmarked on or before 
February 4. 1985. 

addresses: Comments and requests for 
public hearing should be addressed to: 
John Hepola, EPA. State Implementation 
Plan Section (6AW-AS). 1201 Elm 
Street, Dallas. Texas 75270. Attention: 
Docket No. 6A-84-01. 

The rulemaking file, including the 
Technical Support Document, may be 
inspected at the following locations 
between 8:00 am and 4:30 pm on 
weekdays, and a reasonable fee may he 
charged for copying: 

U.S. Environmental Protection Agency, 
Central Docket Section, West Tower. 
Lobby. Gallery No. 1, 401 M Street, 
SW., Washington. D.C. 204G0 
U.S. Environmental Protection Agency, 
Region 8. Air Branch. 1201 Elm Street. 
Dallas. Texas 75270 
El Paso City Health Department. 222 
South Campbell. El Paso, Texas 79901. 
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FOR FURTHER INFORMATION CONTACT: 

Keith Baugues, State Implementation 
Plan Section. EPA, Dallas. Texas 75270. 
Telephone (214) 767-1518. (FTSJ 
729-1518. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

Today's action is in response to a 
court ordered schedule resulting From a 
Settlement Agreement reached on July 
28.1983 between EPA and the Natural 
Resources Defense Council. Inc. (NRDC 
et al v. Ruckelshaus et al. Civil Action 
No. 82-2137) in the U.S. District Court 
for the District of Columbia. The State of 
Texas submitted a final lead SIP for El 
Paso on June 29.1984. which EPA 
approved on August 13. 1984 (49 FR 
32184). except for a disapproval of one 
compliance date which the State had 
included in the SIP. For SIPs or portions 
of SIPs which EPA has disapproved. 

EPA is required by the Settlement 
Agreement to propose a federal SIP by 
October 1,1984. This notice is proposing 
a federal compliance date for the 
installation of certain control measures 
required by the Texas lead SIP for El 
Paso, and requests public comments on 
EPA's proposed actions. 

II. Background 

On October 5.1978. EPA promulgated 
a National Ambient Air Quality 
Standard (NAAQS) for lead of 1.5 
ug/m* averaged over a calendar 
quarter. Pursuant to the requirements of 
section 110(a) of the Act states were 
then to submit a SIP to implement the 
standard. If a State's SIP does not 
conform to the requirements of section 
110 (a). EPA is required to prepare and 
publish a SIP which does meet those 
requirements. When the states and EPA 
did not complete these actions, the 
Natural Resources Defense Council 
(NRDC) and others sued EPA in July. 
1982. In settling the suit. EPA and the 
other parties negotiated schedules for 
prompt completion of action on the SIPs. 

In July 1983. the federal government 
signed an agreement with NRDC and 
other plaintiffs which called for certain 
lead SIPs (including the Texas lead SIP 
for El Paso) to be submitted to EPA in 
time to allow EPA to propose approval 
of the SIP by January 3,1984. The Texas 
Air Control Board (TACB) developed a 
draft lead SIP for El Paso which required 
the implementation of RACT measures 
at the ASARCO-EI Paso smelter. After 
review of the draft lead control plan and 
regulations for E! Paso which TACB 
submitted to EPA on September 8.1983. 
EPA proposed approval of the draft SIP 
and regulations on December 29.1983 
(48 FR 57336). The State submitted a 


final lead control plan for the El Paso 
area in a letter dated June 20.1984. 
which differed in some respects from the 
droft. The final lead control plan is 
described below, along with EPA’s 
action. The plan also Included Texas Air 
Control Board regulations for F.I Paso 
County applicable to lead smelters, 
including the ASARCO facility. The 
ASARCO lead control plan, the El Paso 
County lead smelter regulations, and the 
public comments concerning EPA's 
December 1983 Federal Register 
proposal, are discussed in FJWs 
'Evaluation Report for the Texas Lead 
SIP for the El Paso Area," dated June 
1984. which is available for review at 
the addresses listed in the adoress£9 
section of this notice. EPA's final 
approval/disapproval of the El Paso 
lead SIP was published in the Federal 
Register on August 13,1984 (49 FR 
32184). The final rulemaking on the El 
Paso lead SIP approved most of the SIP. 
including approval of the State's 
commitments to do further studies to 
determine what additional control 
measures (beyond reasonably available 
control technology) the State will adopt 
and implement to fully demonstrate 
attainment in all areas in El Paso. The 
currently approved Texas lead SIP 
provides for attainment of the lead 
NAAQS in all areas of El Paso by 
August 13. 1967 except for a limited area 
directly around the ASARCO-EI Paso 
lead smelter (please see the August 13, 
1984 FR notice). The only part of the El 
Paso lead SIP which was disapproved 
concerned the final compliance date for 
the requirements of Rule 113.53, dealing 
with the installation of secondary hoods 
on the copper converters, ducting, a 
particulate matter control device and 
emission limitations at the ASARCO-EI 
Paso smelter. 

III. Disapproval of Compliance Date 

On August 13. 1984. EPA disapproved 
h compliance date listed in the TACB 
approved regulations for El Paso 
County, the date being the final 
compliance date for the requirements of 
Texas Rule 113.53, as contained in Rule 
113.122. In the September 1983 draft 
Texas regulations which EPA proposed 
to approve in December 1983, the final 
compliance date was December 31,1984. 
which EPA considered to be 
expeditious. At that time. EPA explained 
that both the State and EPA believed 
that secondary hoods were necessary 
for the control of lead emissions at the 
smelter, were considered necessary for 
the attainment of the lead standard in FJ 
Paso and were currently available for 
installation. EPA had previously 
proposed on July 20.1983 (48 FR 33112), 
to require secondary hoods to be 


installed at certain smelters with arsenic 
emissions, which included the 
ASARCO-EI Paso smelter. The dead lint 
for installation of the hooding to meet 
the arsenic regulations is 2 years after 
promulgation or sooner if feasible, as 
required by $ 112 of the Act The 
deadline in Texas' proposed lead 
regulations was well within the deadlint 
which will be required by EPA’s arsenic 
regulations which are expected to be 
promulgated by late 1984 or early 1985. 
On February 17.1984. the Texas Air 
Control Board approved revised 
regulations which required the 
installation of secondary* hoods on the 
copper converters, ducting, a particulate 
matter control device and emission 
limitations by February 28.1989 or by 
two years from EPA promulgation of the 
arsenic NESHAP for low-arsenic 
throughput copper smelters, whichever 
date is sooner Section 110 of the Act 
requires attainment of the NAAQS !»v 
three years from EPA’s final approval of 
a lead SIP which will be August 13.1987 
for the Texas-El Paso lead SIP. 

IV. EPA Proposed Action 

By this notice, EPA is proposing a 
federal promulgation of August 13.1987, 
or by two years from EPA promulgation 
of the arsenic NESHAP for low-arscnic- 
throughput smelter, whichever is sooner 
for compliance with the requirements of 
Rule 113.53. The deadline date for 
installation of all oilier reasonably 
available control technology (RACT) 
lead control measures at the ASARCO 
El Paso lead smelter is as specified in 
the approved Texas lead SIP. A separate 
Technical Support Document explains 
EPA’s determination that the installation 
of secondary hoods on the copper 
converters at the ASARCO-EI Paso 
smelter should be by August 13.1987. 
and explains EPA's reasons for agreeing 
with Texas' initial determination that 
the secondary hoods are reasonable 
control technology for the control of 
lead emissions. EPA believes the 
technology is currently available for 
installation, especially since air curtain 
secondary hoods were installed in 1982 
at an ASARCO copper smelter in 
Tacoma. Washington, and air curtain 
secondary hoods have been in place for 
the past 4 years at copper smelters in 
Japan for the purpose of controlling 
copper converter secondary emissions 
The Technical Support Document 
concerning this matter, plus previous 
Evaluation Reports developed by Region 
6 concerning the past EPA actions on 
the Texas-El Paso lead SIP, can be 
reviewed at the addresses listed in the 
ADDRESSES section of this notice. 
Interested parties are invited to 
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■comment on all aspects of this proposal 
■ Comments and any request for a public 
I fearing on this action should be 
I lubrmtted to the address listed in the 
I front of this notice. Public comments 
I y^tirarked by the date of 30 days after 
I publication of this proposal will be 
I considered in any final action EPA takes 
I at this proposal. 

| Pursuant to section 307(d)(1 )(B) of the 
I \ct EPA has established a docket (No. 

I iA-M-Ol). which is available for public 
I tr.*pection and copying at EPA'o 
I Washington, D.C Headquarters Office 
I cod the Region 6 office listed under 
I addresses” above. 

Under 5 U.S.C. 005(b). the 
I Administrator has certified that S!P 
I ipprovals do not have a significant 
I economic impact on a substantial 
I number of small entities (See 46 FR 
I 5709). In addition this federal 
I promulgation does not have a significant 
I economic impact on a substantial 
I number of small entities because it 
I effects only one large source. 

Under Executive Order 12291, EPA 
must judge whether or not a regulation 
I is “major” and therefore subject to the 
requirements of regulatory impact 
I analysis. In accordance with the 
definition of a major rule (E.0.12291. 
section 1(b)). this proposed regulation is 
not judged to be major because: The 
annual effect on the economy of the 
earlier installation of the control 
equipment is less than $100 million: the 
increase in costs or prices for various 
Agents is not major, and. the effects on 
competition, employment Investment 
I productivity, innovation, and foreign 
trade are not significant 
Under Executive Order 12291. today's 
action is not “Major”. It has been 
submitted to the Office of Management 
and Budget for review. 

Lint of Subjocts In 40 CFR Part 52 

Air pollution control. Ozone. Sulfur 
oxides, Lead. Particulate matter. Carbon 
monoxide. Hydrocarbons. 
Intergovernmental relations. 

(Sec* no and 301 of the Clean Air Act at 
amended (42 U.S.C 7410 ond 7601)) 
bated: September 2& 19B4. 

Dick Whittington. 

Regional A ilministtvtor, 

PART 52—(AMENDED) 

fur the reasons set out in the 
preamble, Subpart SS. Part 52 of 
Chapter I, Title 40 of the Code of Federal 
Regulation* is proposed to be amended 
by adding a new section S 52.2304 as 
follows: 


Subpart SS—Texas 

Section 52.2304 is added as set forth 
below: 

4 52.2304 Lead Control Plan: Federal 
Compliance Dele for Requirements of Rule 
113.53 

(a) The requirements of section 110 of 
the Clean Air Act are not met regarding 
the final compliance date, as found in 
Rule 113,122, for the requirements of 
Rule 113.53. 

(b) Texas Air Control Board Rule 
113.53 was adopted by the Board on 
February 17,1964. and approved by the 
Administrator as a requirement of the 
State Implementation Plan on August 13. 
1984. The owner or operator of any 
copper or zinc smelter located in El Paso 
County, Texas, shall comply with the 
requirements of Rule 113.53 no later than 
August 13.1987, or by two years after 
the date of final action by the 
Administrator of the National Emission 
Standards for Hazardous Air Pollutants 
for inorganic arsenic from low-arscnic- 
throughput smelters, whichever is 
sooner. The date of Pebruary 28,1989, 
found In Texas Air Control Board Rule 
113.122 for final compliance with Rule 
113.53, is disapproved 

(FR Doc. 85-68 Filed 1-3-65; 8:45 am] 
ttJJMQ COOC tMO-W* 


LEGAL SERVICES CORPORATION 

45 CFR Part 1601 

By-Laws of the Legal Services 
Corporation 

agency: Legal Services Corporation. 
action: Proposed rule. 

summary: Since September the Legal 
Services Corporation has received 
comments concerning both substantive 
end procedural issues involving 
revisions to existing regulations and 
regulations newly put in place. After 
deliberation, the Board of Directors of 
the Corporation at its December 2D. 1984 
meeting decided to republish this Part of 
the regulations, along with four others, 
for further consideration and comment. 
This Part 1601. concerning by-laws of 
the Corporation, was previously 
adopted by the Board on May 19.1984. 
and published in final form in the 
Federal Register on June 4.1984, 49 FR 
23050. The regulation is currently in 
effect as published here. 

DATE: Comments must be received on or 
before February 4.1985. 
address: Comments may be submitted 
to Office of General Counsel, Legal 
Services Corporation. 733 Fifteenth 


Street, N.W., Room 601, Washington. 

D.C. 20005. 

FOR FURTHER INFORMATION CONTACT: 

Richard N. Bagenslos. Acting Deputy 
General Counsel. (202) 272-4010. 

SUPPLEMENTARY INFORMATION: 

List of Subjects In 45 CFR Part 1601 

Administrative practice and 
procedure. Organization and functions 
(government agencies). Seals and 
insignias. 

For the reasons set out above. Part 
1801 is set forth in its entirety below: 

PART 1601—BY-LAWS OF THE LEGAL 
SERVICES CORPORATION 

Subpart A—Nature, Powers, and Duties of 
Corporation: Definitions 

Sec. 

1001.1 Nature of the corporation. 

1601.2 Powers and duties. 

1801.3 Definitions 

Subpart B—Offices and Agents 

16014 Principal office. 

1001.5 Agent. 

1601 0 Other offices and agents. 

Subpart C—Board of Directors 

1801.7 General powers. 

1801.8 Number, terms of office, and 
qualifications. 

1001 9 The Chairman and Vice Chairman of 
the Board 

1601.10 Qualification. 

160!.11 Outside interests of Directors. 

1601 .12 Removal 

1601.13 Resignation. 

1601 14 Compensation. 

Subpan D—Meetings of Directors 

1801 15 Meetings 
160116 Special meetings. 

1801.17 Notice and waiver of notice. 

1601.18 Agenda. 

1801.19 General notice, 

1601 30 Organization of Directors meetings. 
100121 Quorum, manner of acting, and 
adjournment. 

1801.22 Public meetings; executive sessions. 
1601 23 Public participation. 

1601.24 Emergency proceedings. 

1601 25 Minutes 

1601.28 Action by Directors without a 
meeting. 

Sub part E—Committees 

1601.27 Establishment and appointment of 
cummittees 

100128 Committee procedures. 

Subpart F—Officers 

160129 Officers. 

1001.30 Appointment, term of office, and 
qualification* 

160131 Removal 
1801-32 Resignation. 

1001.33 The President. 

1001 34 The Vice President. 

1001.35 The Secretary. 

1001.38 The Treasurer. 
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1601.37 The Comptroller. 

1601.38 Compensation. 

1601.39 Prohibition against using political 
test or qualification. 

1601.40 Outside interests of officers and 
employees. 

Subpart G—Deposits and Accounts 

1601.41 Deposits and accounts. 

Subpart H—Seal 

100142 Seal 
Subpart I—Fiscal Year 

1601.43 Fiscal Year. 

Subpart 3— Indemnification 

1601.44 Indeni ificat Ion. 

Subpart K—Amendments 

1601.45 Amendments 

Authority: Sec. 1008(c). 88 Slat. 387 (42 
U.S.C. 2996g(c)), 

Subpart A—Nature, Powers, and 
Duties of Corporation; Definitions 

9 1601.1 Nature of the corporation. 

Legal Services Corporation is the 
corporation established by section 1003 
of the Legal Services Corporation Act. 

42 U.S.C. 2996b. The Act establishes the 
Corporation in the District of Columbia 
as a private, nonmembership, nonprofit 
corporation for the purpose of providing 
financial support for legal assistance in 
non-criminal proceedings or matters to 
persons financially unable to afford 
legal assistance. Except as otherwise 
specifically provided in the Act, the 
Corporation shall not be considered a 
department, agency, or instrumentality 
of the United States Government. 

S 1601.2 Powers and duties. 

The powers and duties of the 
Corporation are as set forth in the Act 
The powers of the Corporation include, 
to the extent consistent with the Act. the 
powers conferred upon a nonprofit 
corporation by the District of Columbia 
Nonprofit Corporation Act. D.C. Code, 
Title 29, Chapter 10, other than the 
power to cease corporate activities. 

9 1601.3 Definitions. 

As used in these By-Laws, except 
where the context otherwise requires (a) 
“Act” means the Legal Services 
Corporation Act. 42 U.S.C. 2996-2996(1). 
Pub. L 93-365, approved July 25.1974, 66 
Slat. 370. as amended by Pub. L 95-222. 
approved December 26,1977. 91 Stat. 
1019; 

(b) "Board” means the Board of 
Directors of the Corporation: 

(c) “Corporation" means the Legal 
Service Corporation established by 
section 1003 of the Act, 42 U.S.C. 

2996(b); 


(d) “Director” means a voting member 
of the Board of Directors appointed by 
the President of the United States; 

(e) The pronouns “he." “him,” and 
“his” mean, respectively, “he or she,” 
“him or her,” and “his or her"; 

(f) “Member of the Board” means a 
Director or the President of the 
Corporation: 

(g) “Member of the immediate family" 
means, with respect to any individual, a 
spouse, child, parent, brother, or sister 
of such person, or a spouse or relative of 
any of the foregoing who has the same 
home as such person; 

(h) “Person” means an individual, 
corporation, association, partnership, 
trust, or other entity; 

(i) “Recipient** means any grantee or 
contractor receiving financial assistance 
from the Corporation under section 
1006 (a)( 1 )(A) of the Act: 

(j) “Telegraph** for purposes of these 
By-Laws refers to any means of record 
communication for transmitting 
messages to a distant point including, 
but not limited to. express mail bonded 
carrier with one day service, electronic 
communication capable of transmitting 
a written message. 

Subpart B—Offices and Agents 

91601.4 Principal office. 

The Corporation shall maintain its 
principal office in the District of 
Columbia. 

9 1601.5 Agent. 

The Corporation shall maintain a 
designated agent in the District of 
Columbia to accept service of process 
for the Corporation. 

9 1601.6 Other offices and agents. 

The Corporation may also have 
offices and agents at such other places, 
either within or without the District of 
Columbia, as the business of the 
Corporation may require. 

Subpart C—Board of Directors 

9 1601.7 General powers. 

The property, affairs, and business of 
the Corporation shall be managed by 
and under the direction of the Board, 
subject to the provisions of the Act. 

9 1601.8 Number, terms of office, and 
qualifications. 

(a) The Board shall consist of eleven 
Directors. The President of the 
Corporation shall serve as a non-voting 
ex officio member of the Board. The 
Directors shall be appointed by the 
President of the United States, by and 
with the advice and consent of the 
Senate. No more than six of the 
Directors shall be of the same political 
party. A majority of the Directors shall 


be members of the bar of the highest | 
court of a state. None of the Directors 
shall be a full time employee of the* 

United States. T 

(b) The term of office of each Director I 
shall be three years. Each Director shall | r 
continue to serve until his success^ i% 
appointed and qualified. The term of 

each Director shall be computed from I 

the date of termination of the preceding I 
term. Any Director appointed to fill a 
vacancy occurring prior to the 11^ 

expiration of the term for which such I I 
Director’s predecessor was appointed 
shall be appointed for the remainder of 
such term. No Director shall be 
reappointed to more than two I 

consecutive terms immediately I 

following such Director’s Initial term I 

(c) As of the date on which these By- I 
Laws, as revised, shall become effective, 
the terms of the Directors of the Board 
shall expire on the following dates: the ! 
terms of six Directors of the Board shall 
expire on July 13.1964; the terms of the 
other five Directors of the Board shall I 
expire on July 13.1988. 

9 1601.9 The Chairman and Vies Chairman 
of tha Board. 

(a) Annually or at such other time as 

there may be vacancies in such offices, 
the Board shall elect a Chairman and 
Vice Chairman of the Board from among 
its voting members, each of whom shdll 
serve at the pleasure of the Board, or 
until his successor has been duly elects I 
in his stead, or until he shall resign or 
otherwise vacate his office or Board 
membership. I 

(b) The Chairman of the Board shall, if I 

present, preside at all meetings of the I 
Board, shall carry out all other functions I 
required of him by the Act and these By I 
Laws, and shall perform such other I 
duties as from time to time may be I 

assigned to him by the Board. 

(c) The Vice Chairman of the Board 

shall in the absence of the Chairman 
preside at meetings of the Board and 
shall, for purposes of these By-Laws, be 
considered the Chairman of any meeting 
at which he so presides. In addition, the 
Vice Chairman shall carry out all other 
functions required of him by these By- 
Laws and shall perform such other I 

duties as from time to time may be 
delegated to him by the Chairman or 
assigned to him by the Board. 

§ 1601.10 Qualification. . 

A person shall be deemed to have 
qualified as a Director when upon 
appointment or selection, as the case I 

may be. he has affirmed or executed a 
statement to discharge his duties 
faithfully, which statement shall be in 
such form as provided by the Board I 
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pS0t.il Outside Interests of director*. 

[a] No member of the Board may 
[participate in any decision, action, or 
U commendation with respect to any 
Latter which directly benefits such 
trrtnber or pertains specifically to any 
[jinn or organization, other than the 
Services Corporation, with which 
mch member Is then associated or has 
been associated within a period of two 
jeans For the purposes of this 
paragraph 

(1) A member of the Board shall be 
denned "associated" with a firm or 
organization if he « 

(1) Is serving or has served within the 
past two years as a Director, officer, 
trustee, employee, consultant, attorney, 
agent or partner thereof, or in any of 
such other capacities as the Board may 
from lime to time determine. 

(ii) Is negotiating or has any 
irransemenl concerning prospective 
rmployment therewith or. 

(iii) Mas or has had. within the past 
two years, any direct or indirect 
financial or ownership interest therein; 
«nd 

(2) The term "member of the Board*’ 
includes a member of the immediate 
family of a member of the Board. If a 
member of the Board violates this 
paragraph in connection with any 
tmnsaction. he may be liable to the 
Corporation for damages. 

|b! Pursuant to procedures to be 
eitobltshed by the Board from time to 
time, each member of the Board, upon 
Hftsuming office and at least annually 
thereafter, shall file with the Secretary a 
statement identifying any firm or . 
organization with which he is then or 
h&s been within the past two years 
associated (as defined in paragraph (a) 
of this section) and the nature of the 
association. In the event the association 
is a result of a financial or ownership 
interest, that fact shall be reflected in 
the statement but the member need not 
reveal the degree of financial interest. 
Such statements shall be available for 
public inspection. 

11601,12 Removal. 

(a) A Director may be removed by a 
vote of seven Directors at a meeting of 
the Board, or by a vote of two-thirds of 
the number of Directors where the total 
number of Directors then In office is less 
than eleven, for persistent neglect of or 
inability to discharge duties, for 
malfeasance In office, or for offenses 
evolving moral turpitude, and for no 
other cause. 

(b) When a Director shall fail to 
attend three consecutive meetings of the 
hoard, or a majority of the meetings held 
during a one-year period, the Secretary 
diall notify him in writing that the 


agenda for the next meeting of the Board 
will include the question of whether he 
should be removed for persistent neglect 
of or inability to discharge his duties. 

(c) Except as provided in paragraph 
(b) of this section, the Board shall 
consider whether a Director shall be 
removed only when five or more 
Directors, or at least 40 percent of the 
Directors where the total number of 
Directors then in office is less than 
eleven, have stated In writing that they 
believe there is reasonable cause for 
such action, giving specific allegations in 
support of such belief. 

(d) A Director may not be removed 
unless— 

(1) Notice of the basis of removal has 
been given to such Director at least 
thirty days before a vote is taken 
concerning his removal and 

(2) The Director has been afforded the 
opportunity-to contest his removal by 

’ making written submissions to the other 
members of the Board and by appearing 
in person, with or without counsel 
present, at the meeting at which the vote 
concerning removal is taken. 

ft 1601.13 Resignation. 

A Director may resign at any time by 
giving written notice of his resignation 
to ihp President of the United States, 
with a copy being sent to the President 
of the Corporation and to the Chairman 
of the Board. A resignation shall take 
effect at the time received by the 
President of the United States, unless 
another time is specified therein. The 
acceptance of a resignation shall not be 
necessary to make it effective. 

ft 1601.14 Compensation. 

Directors shall be entitled to receive 
compensation at appropriate rates 
prescribed by the Board not in excess of 
the per diem equivalent of the rate of 
Level V of the Executive Schedule, 
specified from time to time in § 5316 of 
Title 5 U.S.C., for their serv ices on the 
Board or on any committee thereof, and 
reimbursement for travel, subsistence, 
and other expenses necessarily incurred 
in connection therewith. A Director shall 
not serve the Corporation in any other 
capacity or receive compensation for 
such services, except as authorized by 
the Board. In no event shall a Director 
receive compensation In more than one 
capacity. 

Subart D—Meetings of Directors 
ft 1601.15 Meeting*. 

(a) Meetings of the Board shall be held 
at least four times a year. An annual 
meeting shall be held on the last Friday 
of fanuary of each year at such hour and 
place as shall be determined by a 
majority of the Directors. All other 


meetings shull be held at such intervals 
and at such locations as shall be 
determined by a majority of Directors. 
Notice of the place and time of a 
meeting shall be mailed to each Director 
at least seven (7) days before the date of 
the meeting or shall be telegraphed, 
charges prepaid, at least five (5) days 
before the date of the meeting, unless a 
majority of the Directors determines that 
Corporation business requires a meeting 
on fewer than the specified days notice. 
In Shat event, notice shall be mailed or 
telegraphed at the earliest practicable 
time. 

(b) In the event a majority of the • 
Directors of the Board agree to postpone 
a meeting, notice of such postponement 
shall be mailed to each Director at least 
five (5) days before the scheduled date 
for such meeting or shall be telegraphed 
or delivered at least three days before 
such scheduled date. 

ft 1601.16 Special meeting*. 

Director* may participate in a special 
meeting of the Board by meuns of 
conference telephone or by any means 
of communication by which all persons 
participating in the meeting are able to 
hear one another and by which 
interested members of the public are 
able to hear and identify all persons 
participating in the meeting. Special 
meeting* of the Board may be called by 
the Chairman of the Board or may be 
called upon receipt by him of a written 
request from at least 40 percent of the 
Directors then in office or from the 
President of the Corporation and at least 
30 percent of the Directors then in office. 
Notice of any such meeting shall be 
mailed to each Director at least seven 
days before the date on which the 
meeting is to be held. Notice may also 
be sent to each Director by telegraph, 
charges prepaid, or delivered to him but, 
in either case, not later than the fifth 
day before the date on which the 
meeting is to be held. A majority of the 
Directors may determine that 
Corporation business requires a meeting 
on fewer than the specified days notice. 
In that event, notice shall be given at the 
earliest practicable time. Every such 
notice shall specify the place, day, and 
hour of the meeting and the general 
nature of the business to be transacted. 

ft 1601.17 Notice and waiver of notice. 

(a) Notice of a meeting of the Board 
when mailed shall be deemed given 
when deposited with the United States 
Postal Service, first-class postage paid, 
addressed to the Director at his address 
appearing on the books of the 
Corporation or supplied by him for the 
purpose of this notice. Notice which Is 
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delivered to a Director shall be 
delivered at such address to a person 
having apparent authority to accept 
such delivery. Notice by telegraph shall 
be sent, charges prepaid, to such 
address. 

(bj A waiver of notice of a meeting 
must be in writing and signed by the 
Director entitled to such notice and 
submitted by that Director to the 
Clairman of the Board or the Secretary 
of the Corporation, whether before or 
after the time of such meeting. 
Attendance of a Director at any meeting 
shall constitute a waiver by him of 
notice of such meeting, except where he 
attends for the express purpose of 
objecting to the transaction of any 
business because the meeting is not 
lawfully colled or covened. 

91601.18 Agenda. 

For each meeting, the Chairman of the 
Board or the President of the 
Corporation shall cause to be prepared a 
working agenda of matters to be 
discussed at the meeting, and shall 
include the agenda in the notice of the 
meeting required to be sent to all 
Directors by § 1601.15 and 5 1001.16. 

Any matters appearing on the agenda 
which the Chairman of the Board or the 
President believes should be discussed 
in an executive session in accordance 
with { 1601.22 shall be so noted. 

9 1601.19 G«n*ral notice. 

(a) Except as otherwise specifically 
provided in these By-Laws, general 
notice of any meeting of the Board shall 
be mailed to each Director at least seven 
(7) days before the date of the meeting, 
or shall be telegraphed or delivered not 
later than five (5) days before the date 
of the meeting, unless a majority of the 
Directors determines by a recorded vote 
that Corporation business requires a 
meeting on fewer than the specified 
days notice. In that event, general notice 
shall be given at the earliest practicable 
time. 

(b) General notice shall include: 

(1) The time, place, and subject matter 
of the meeting; 

(2) Whether the meeting or a portion 
thereof will be closed to public 
observation; and 

(3) The name and telephone number of 
a person designated to respond to 
requests for information about the 
meeting. An amended announcement 
shall be issued of any change in the 
information provided by a general 
notice in accordance with the 
requirements of 5 U.S.C. 552b and 
Corporation regulations issued 
thereunder. Notice of any such change 
shall be given in the manner prescribed 


by regulation end at the earliest 
practicable time. 

(c) Ceneral notice shall bo posted at 
the offices of the Corporation in an area 
to which the public has access and filed 
for publication in the Federal Register. 
Reasonable effort shall be made to send 
the notice to the governing board of 
every recipient. 

9 160120 Organization of Directors 
meetings. 

At each meeting of the Board, the 
Chairman of the Board, or in his absence 
the Vice Chairman, shall preside. The 
Secretary of the Corporation shall act as 
secretary at all meetings of the Board. In 
the absence from any such meeting of 
the Secretary, the chairman of the 
meeting shall appoint a person to act as 
secretary of the meeting. 

9 160121 Quorum, manner of acting, and 
adjournment. 

(a) At each meeting of the Board, the 
presence of a majority of the Directors 
in office, but in no event less than four 

(4) Directors, shall constitute a quorum 
for tlie transaction of business. Except 
as otherwise specifically provided by 
law or these By-Laws, the vote of a 
majority of the Directors present at the 
time of a vote, provided that a quorum is 
present at such time , shall be the act of 
the Board. If a quorum is present when a 
meeting is convened at which an action 
is subsequently voted upon, the action 
shall be the valid action of the Board, 
unless a Director suggests the absence 
of a quorum and there is. in fact no 
quorum then present. A Director who is 
present at a meeting of the Board but 
who is required to abstain from 
participation in the vote upon any 
matter, whether he remains in the 
meeting or withdraws there from during 
the vote, may be counted for purposes of 
determining whether or not a quorum is 
present, and if a quorum is present, the 
vote of a majority of the then voting 
Directors shall be the act of the Board. 

(b) A majority of the Directors present 
at a duly convened meeting, whether or 
not they shall comprise a quorum, may 
temporarily adjourn the meeting. 
Whenever a meeting is temporarily 
adjourned to a date not more than five 
business days follwing such 
adjournment, it shall not be necessary to 
give any notice of the adjourned meeting 
or of the business to be transacted 
thereat otherwise than by an 
announcement at the meeting at which 
such ajoumment is taken. 

(c) Each Director shall be entitled to 
one vote. Voting rights of Directors may 
not be exercised by proxy. 


9 160122 Public meetings; executive 
sessions. 

All meetings of the Board shall be 
open to the public unless a majority of 
all of the Directors in office determine 3 
by a recorded vote to close a meeting or 
any portion of a meeting to public 
observation pursuant to the 
Corporation's regulations implementing 
5 U.S.C. 552b. That part of the meeting 
closed to the public shall be known 
an executive session. The Chairman of 
the meeting shall announce the general 
subject of the executive session prior 
thereto. 

9 160122 Public participation. 

By written request in advance of a 
meeting, members of the public may 
seek to be invited by the Chairman to 
address that meeting. Members of the 
public may address a meeting of the 
Board upon invitation of the Chairman 
of the meeting, under terms and 
conditions established by him. unletu 
the Board otherwise directs. 

9160124 Emergency proceedings 

Not withstanding any other provisremi 
in these By-Laws, in the event that the 
Directors are rendered incapable of 
conducting a meeting by the acts or 
conduct of any members of the public 
present at the meeting, the Directors 
may thereupon determine by a recorded 
vote of a majority of the number of 
Directors present at the meeting to 
remove the meeting to a different 
location and to invite representatives of 
the public and media to attend the 
proceedings at the new location. The 
emergency proceedings at the new 
location shall be recorded by mean* of 
an electronic recording adequate to 
record fully the emergency proceeding 
or a transcript of the emergency meeting 
shall be made by a certified court 
reporter. A written statement 
summarising the proceedings at the 
emergency meeting shall be made 
available to the public following the 
close of the emergency proceedings The 
Corporation will also make available i 
copy of the entire transcript or 
electronic recording produced pursuant 
to this Section to any person upon 
request at the actual cost of duplication 
or transcription. The activities of the 
emergency proceedings shall be 
reported at the next scheduled meeting 
of the Board. 

9 16012$ Minutes. 

The minutes of each meeting of the 
Board, including an executive session, 
shall record the names of the Directors 
present, the actions taken and the result 
of each vote. If there is a division on a 
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rote, the minutes shall record the vote of 
rich Director. Minutes shall reflect 
discussions held in executive session, 
including as much information as 
possible about those discussions 
without compromising the purpose for 
which such meeting was closed to the 
public. A copy of the minutes of each 
nee ting shall be supplied to each 
! Director in advance of the next meeting 
and shall be presented for approval by 
the Board at such meeting. The minutes 
of each meeting shall be available for 
inspection by the public in the form 
approved by the Directors. 

} 1601 26 Action by directors without a 

mating. 

Any action which may be taken at a 
meeting of the Board may be taken 
without a meeting, if a consent in 
writing, setting forth the action to be 
taken, is signed by all of the Directors 
and general notice of the proposed 
action is published in the manner 
prescribed by $ 1601.19 on or before the 
date when such consents are first 
solicited. Any such action so taken shall 
be included on the agenda of the next 
meeting of the Board for discussion, 
ratification, or such other action as may 
be indicated by the circumstances. 

Subpart E—Committees 

f 1601.27 Establishment and appointment 

of committees. 

The Board has established the 
following permanent committees: Audit 
and Appropriations Committee: 
Operations and Regulations Committee: 
and Provision for the Delivery of Legal 
Services Committee. The Board may by 
resolution of a majority of the Directors 
•n office establish (and thereafter 
dissolve) such other executive, standing, 
or temporary committees as the Board 
may deem appropriate to perform such 
functions as it may from time to time 
disignate. The authority of any such 
committee shall expire at the time 
apedficed in such resolution. The Board 
may appoint Directors to serve on such 
committees, including one to serve as 
the chairman, or may delegate to the 
Chairman of the Board the authority to 
make such appointments. A person 
appointed as a member of the committee 
shall serve as such only at the pleasure 
of the Board. Each committee shall 
consist of two or more Directors. The 
Chairman of the Board shall be an ex 
officio voting member of each 
committee. 

f 1601.21 Committee procedures. 

1°) Except as otherwise provided in 
iheie By laws or in the resolution 
establishing the committee, a majority of 


the voting members thereof, or one-half 
of such members if their number is even, 
shall constitute a quorum; provided, that 
if the Chairman of the Board is present, 
he may be counted for quorum purposes. 
The vote of a majority of the voting 
members present at the time of a vote 
(or one-half of such members if their 
number is even), if a quorum is present 
at such time, shall be the act of the 
committee. Meetings of each committee 
shall be called by the chairman of the 
committee or any two member? of the 
committee with notice thereof provided 
to each committee member, including 
the Chairman of the Board. 

(b) Notice of a committee meeting 
shall be provided to members of the 
committee in the manner required for 
notice of special meetings of the Board 
by 9 1601.16 and 9 1001.17(a). Notice 
may be waived in the manner described 
in 9 1601.17(b). The agenda for the 
meeting shall be prepared in accordance 
with § 1601.18. and general notice of the 
meeting shall be given in accordance 
with 9 1601.19. 

(c) All meetings of a committee shall 
be open to the public unless a majority 
of all of the Directors then in office 
determine by a recorded vote to close a 
meeting or any portion of a meeting to 
public observation pursuant to the 
Corporation's regulations implementing 
5 U.S.C. 552b. 

(d) Minutes shall be kept of each 
committee meeting in the manner 
described in 9 1601.25. The minutes shall 
be available for inspection by the public. 

(e) Any Director and the President of 
the Corporation shall have access to the 
records of any committee irrespective of 
whether he is a member of the 
committee. 

Subpart F—Officers 

9 1601.29 Officers 

The officers of the Corporation shall 
be a President, a Vice President, a 
Secretary, a Treasurer, a Comptroller 
and such other officers as the Board 
determines to be necessary. The 
President of the Corporation shall be 
elected by a majority of the Directors in 
office. Other officers shall be appointed 
by the President after consultation with 
the Board. The officers shall have such 
authority and perform such duties, 
consistent with the Act and these By- 
Laws. as may from time to time be 
determined by the Board or. with 
respect to the other officers, by the 
President of the Corporation consistent 
with any such determination of the 
Board. The President of the Corporation 
shall provide supervision and direction 
to the other officers in the performance 
of their duties. 


§ 1601.30 Appointment, term of office, and 
qualifications. 

The President of the Corporation shall 
be elected for a term not to exceed three 
years. Each officer of the Corporation 
other than the President shall be 
appointed for a term not to exceed three 
years. An officer shall be elected or 
appointed whenever a vacancy arises. 
Each officer shall hold his office until his 
successor shall have baeen duly elected 
or appointed in his stead or until he 
shall resign or shall have been removed 
in the manner provided in 9 1601.31. 

Any two offices may be held by the 
same person, except the offices of the 
President of the Corporation and 
Secretary. 

9 1601.31 Removal. 

The President of the Corporation may 
be removed by a majority of the 
Directors in office, and any other officer 
may be removed by the President after 
consultation with the Board, but any 
such removal shall be without prejudice 
to the contract rights, if any. of the 
person so removed. 

9 1601.32 Resignation. 

Any officer may resign at any time by 
giving a written notice of his resignation 
to the Chairman of the Board. An officer 
other than the President shall also 
submit written notice of his intention to 
resign to the President. Such resignation 
shall take effect at the time received, 
unless another time is specified therein. 
The acceptance of such resignation shall 
not be necessary to make it effective. 

§ 1601.33 The President. 

(a) The President of the Corporation 
shall be its Chief Executive Officer and’ 
shall have the responsibility and 
authority, in accordance with the Act, 
rules and regulations promulgated 
pursuant to the Act and these By-Laws, 
subject to the direction of and policies 
established by the Board, for (1) the day- 
to-day administration of the affairs of 
the Corporation; (2) the appointment of 
such employees of the Corporation as he 
determines necessary’ to carry out the 
purposes of the Corporation and the 
removal of such empoyees; (3) the 
making of grants and the entering into of 
contracts; and (4) the exercise of such 
other powers incident to the office of the 
President of the Corporation and the 
performance of such other duties as the 
Board may from time to time prescribe. 

(b) The President of the Corporation 
shall be a member of the bar of the 
highest court of a state and shall be a 
nonvoting ex officio member of the 
Board of Directors. 
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§ 1601.34 Ths Vic* PrvsWsnt 

The Vice President ahull have such 
powers and perform such duties as the 
President may from time to time 
prescribe, consistent with any such 
determinations of the Board. In the 
absence of and upon delegation by the 
President, the Vice President shall 
perform the duties of the President, and 
when so acting, shall have all the 
powers of. and shall subject to all 
restrictions upon, the President. 

{ 1601.35 The Secretary. 

The Secretary shall; 

(a) Ensure that a!) notices are duly 
given in accordance with the Act and 
these By-Laws: 

(B) Be the custodian of the seal of the 
Corporation and affix such seal to all 
document the execution of which Is 
authorised by the Board or by any 
officer or employee of the Corporation 
to whom the power to authorize the 
affixing of such seal shall have been 
delegated; 

(cj Keep, or cause to be kept, in books 
provided for the purpose, minutes of the 
meetings of the Board; 

(d) Ensure that the books, reports, 
statements and all other document and 
records required by law are properly 
kept and filed; 

(e) Sign such instruments as require 
the signature of the Secretary; and 

(f) In general perform all the duties 
incident to the office of the Secretary 
and such other duties as from time to 
time may be assigned to him. 

§ 1601.36 The Treasurer. 

The Treasurer shall: 

(a) Have charge and custody of. and 
be responsible for. all funds and 
securities of the Corporation and (with 
the exception of petty cash) deposit all 
such funds and securities in such banks, 
trust companies or other depositaries as 
shall be selected in accordance with the 
provisions of these By-Laws; 

(b) Receive, and give receipts for, 
moneys due and payable to the 
Corporation from any source 
whatsoever 

(c) Sign such documents as shall 
require the signature of the Treasurer 

(d) Render to the Board at each 
meeting of all of the Directors in office 
and at such times as the Board may 
require a report on the financial 
condition of the Corporation; and 

(e) In general perform all the duties 
incident to the Office of Treasurer and 
such other duties as from time to time 
may be assigned to him. The Treasurer 
shall give a bond for the faithful 
discharge of his duties in such sum and 
with such sureties as the Board shall 
determine. 


J 1601.37 The Comptroller. 

The Comptroller shall keep or cause 
to be kept full and correct records and 
accounts of the business, transactions, 
receipts and disbursements of the 
Corporation and. at all reasonable 
times, shall exhibit such records and 
accounts to any Director upon 
application at the office of the 
Corporation where such records are 
kept, and shall perform all the duties 
incident to the Office of Comptroller and 
such other duties as from time to time 
may be assigned to him. 

{ 1601.38 Compensation. 

The President shall be compensated at 
rates determined by the Board, but not 
to exceed the rate of Level V of the 
Executive Schedule specified in section 
5318 of Title 5, U.S.C. The compensation 
of each officer other than the President 
shall be fixed by the President, after 
consultation with the Board, at a rate 
not to exceed the rate of Level V of the 
Executive Schedule referenced above. 
Not officer of the Corporation may 
receive any salary or other 
corapensotion for services from any 
sources other than Ihe Corporation 
during hi® period of employment by the 
Corporation, except as authorized by the 
Board. • 

5 160149 Prohibition against using 
political test or qoaNficaOon 

No political test or political 
qualification shall be used in selecting, 
appointing, promoting or taking any 
other personnel action with respect to 
any officer, agent or employee of the 
Corporation. 

5 1601.40 Outside Interests of officers and 
employees. 

The Board may from time to time 
adopt rules and regulations governing 
the conduct of officers or employees 
with respect to matters in which they 
have any interest adverse to the 
interests of the Corporation. Such rules 
and regulations may forbid an officer or 
employee from participating in 
corporate action with respect to any 
contract, grant, transaction or other 
matter in which, to the knowledge of 
such officer or employee, he or any 
member of his immediate family has any 
interest financial or otherwise, unless: 

(a) Such officer of employee makes 
full disclosure of the circumstances to 
the Board or its delegate and the Board 
or its delegate determines that the 
interest is not so substantial as to affect 
the integrity of the services of such 
officer or employee, or 

(b) On the basis of standards to be 
established in such rules and 
regulations, the interest is too remote or 


too inconsequential to effect the 
integrity of such services. Such rules and 
regulations may also establish 
appropriate limits and reasonable 
prohibitions upon— 

(1) The ownership by an officer or 
employee, or member of his Immedjdte 
family, of securities of any firm, 
corporation or other entity doing a 
substantial volume of business with the 
Corporation; 

(2) The present or future association 
by an officer or employee (or former 
officer or former employee), or mender 
of his immediate family, with any firm, 
corporation or other entity doing a 
substantial volume of business with the 
Corporation; and 

(3) The conduct or transaction of any 
corporate-related business or affairs by 
the Corporation through its officers, 
employees or agents with any former 
officers or employees of the Corporation 
or with any entities with which or 
persons with whom any farmer officer 
or employee is associated. 

Subpart G—Deposits and Accounts 

5 1601.41 Deposits and account*. 

All funds of the Corporation, not 
otherwise employed, shall be deposited 
from time to time in general or special 
accounts in such banks, trust compr<n;ei 
or other depositories as the Board may 
select or as may be selected by an 
officer, agent or employee of the 
Corporation to whom such power has 
been delegated by the Board. For the 
purpose of deposit and for the purpose 
of collection for the account of the 
Corporation, checks, drafts and other 
orders for the payment of money that 
are payable to the order of the 
Corporation may be endorsed, assigned 
and delivered by any officer of the 
Corporation designated by the Board 

Subpart H—Seal 

{1601.42 Seal. 

The Corporation shall have a 
corporate seal which shall Include the 
words “Established by Act of Congress 
July 25> 1974“ and shall be in the form 
adopted by the Board. 

Subpart I—Fiscal Year 

{1601.43 Fiscal year. 

The fiscal year of Ihe Corporation 
shall begin on October 1. 

Subpart J—Indemnification 

{ 1601.44 IndemrrtflcattorL 

(a) The Corporation shall Indemnify 
any person who was or is a party or is 
threatened to be made a party to any 







Federal Register / VoL 50, No. 3 / Friday, January 4. 1985 / Proposed Rules 


501 


I threatened, pending or completed 
I action, suit or proceeding, whether civil. 

I criminal administrative or investigative 
I (other than an action by or in the right of 
I the Corporation), by reason of the fact 
I that he is or was a Director, officer. 

I employee or agent of the Corporation. 

I against expenses (including attorney s' 

I fees), judgments, fines and amounts paid 
;n settlement actually and reasonably 
incurred by him in connection with such 
action, suit or proceeding, if he acted In 
good faith and in a manner he 
reasonably believed to be in the best 
interests of the Corporation and. with 
respect to any criminal action, suit or 
proceeding, had no reasonably cause to 
believe his conduct was unlawful The 
termination of any action, suit or 
proceeding by judgment, order. 

; settlement or conviction, or upon a plea 
; of nolo contendere or its equivalent, 
shall not, of itself create a presumption 
that the person did not act in good faith 
snd in a manner which he reasonably 
believed to be in the best interests of the 
Corporation and. with respect to an>P 
criminal action or proceeding, had 
reasonable cause to believe that his 
conduct was unlaw ful 

(b) The Corporation shall indemnify 
my person who was or is a party or is 
threatened lo be made a party to any 
threatened, pending or completed action 
or suit by or in the right of the 
Corporation to procure a judgment in its 
favor, by reason of the fact that he is or 
was a Director, officer, employee or 
agent of the Corporation, against 
expenses (including attorneys* fees) 
actually and reasonably incurred by him 
in c mnection with the the defense or 
settlement of 6uch action or suit if he 
acted in good faith and in a manner he 
reasonably believed to be in the best 
interests of the Corporation, except that 
no indemnification shall be mode in 
respect to any claim, issue or matter as 
to which such person shall have been 
adjudged to be liable for negligence or 
ansconduct in the performance of his 
duty to the Corporation, unless and only 
to the extent that the court in which 
such action or suit was brought shall 
determine upon application that, despite 
the adjudication of liability but in view 
of all the circumstances of the case, such 
person is fairly and reasonably entitled 
to indemnity for such expenses which 
the court shall deem proper. 

(c) To the extend that a Director, 
officer, employee or agent of the 
Corporation has been successful on the 
merits or otherwise in the defense of 
Jiny action, suit or proceeding referred to 
in paragraphs (a) and (b) of this section 
°r in the defense of any claim, issue or 
matter therein, he shall be indemnified 


against expenses (including attorneys* 
fees) actually and reasonably incurred 
by him in connection therewith. 

(d) Any indemnification under 
paragraphs (a) and (b) of this section 
(unless ordered by a court) shall be 
made by the Corporation only as 
authorized in the specific case upon a 
determination that indemnification of 
the Director, officer, employee or ogent 
is proper in the circumstances because 
he has met the applicable standard of 
conduct set forth in paragraphs (a) and 

(b) of this section, respectively. Such 
determination shall be made (1) by the 
Board by a majority vote of a quorum 
consisting of Directors eligible to vote 
who were not parties to such action, suit 
or proceeding, or (2) if such quorum is 
not obtainable or, even if obtainable, a 
quorum of disinterested Directors so 
directs, by independent legal counsel in 
a written opinion. 

(e) Expenses incurred in defending a 
civil or criminal action, suit or 
proceeding may be paid by the 
Corporation in advance of the Bnal 
disposition of such action, suit or 
proceeding as authorized by the Board 
in any case upon receipt of an 
undertaking by or on behalf of the 
Director, officer, employee or agent lo 
repay such amount, unless it shall 
ultimately be determined that he is 
entitled to be indemnified by the 
Corporation as authorized in this 
section. 

(f) The indemnification provided by 
this section shall not be deemed 
exclusive of any other rights to which a 
person seeking indemnification may be 
entitled under any By-Law. agreement or 
vote of disinterested Directors or 
otherwise, both as to action In his 
officio! capacity and as to action in 
another capacity while holding such 
office, and shall continue as to a person 
who has ceased to be a Director, officer, 
employee or agent and shall inure to the 
benefit of the heirs, executors and 
administrators of such a person. 

Subpart K—Amendments 

5 1601.45 Amendments. 

These By-Laws may be amended by a 
vote of a majority of the Directors in 
office, provided, that: 

(a) Such amendment is not 
inconsistent with the Act: 

(b) The notice of the meeting at which 
such action is taken shall have stated 
the substance of the proposed 
Amendment 

(c) The notice of such meeting shall 
have been mailed, telegraphed or 
delivered to each Director at least five 
(5) days before tha date of the meeting: 
and 


(d) Whenever feasible, the proposed 
amendment shall have been published 
in the Federal Register at least thirty (30) 
days before the meeting and interested 
parlies shall have been afforded a 
reasonable opportunity to comment 
thereon. 

Dated: December 27.1064. 

Richard N. Bageostos, 

Acting Deputy General Counsel 
|KR Doc. 65-178 Piled 1-3-85; &45 am) 

BflLMO COOC 


45 CFR Part 1612 

Restrictions on Lobbying and Certain 
Other Activities 

agency: Legal Services Corporation. 
action: Proposed rule. 

summary: Since September the Legal 
Sendees Corporation has received 
comments concerning both substantive 
and procedural issues involving 
revisions to existing regulations and 
regulations newly put in place. After 
deliberation, the Board of Directors of 
the Corporation at its December 20.1984 
meeting decided to republish this Part of 
the regulations, along with four others, 
for further consideration and comment. 
This Part 1612, concerning restrictions 
on lobbying and certain other activities, 
was previously adopted by the Board on 
April 28,1984, and published in final 
form in the Federal Register on May 31, 
1984. 49 FR 22651. Hie regulation is 
currently in effect as published here. 
date: Comments must be received on or 
before February 4,1985. 
address: Comments may be submitted 
to Office of General Counsel. Legal 
Services Corporation. 733 Fifteenth 
Street. N.W.. Room 861, Washington, 

D C. 20005. 

FOR FURTHER INFORMATION CONTACT: 

Richard M Bagenstos. Acting Deputy 
General Counsel. (202) 272-401 a 

SUPPLEMENTARY INFORMATION! On 

February 24.1984. the Legal Services 
Corporation published in the Federal 
Register (49 FR 6943) a proposed rule 
revising Part 1612—Restrictions on 
Certain Activities. Interested parties 
were given 30 days, until March 28.1984. 
in which to submit comments. A total of 
218 comments were received and 
considered. Of these, 144 were received 
within the comment period, and the 
remainder thereafter. Of the comments. 
56 w ere from programs funded by LSC; 
13 from Congress: 20 from bar 
associations; 20 from state officials; 83 
from legal and political foundations and 
coalitions; 12 from government agencies: 
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and 34 from private attorneys, firms and 
citizens. 

This revision of Part 1012 is partially a 
result of reports and opinions of the 
General Accounting Office (GAO) with 
reference to the Corporation's lobbying 
regulations dating back to August. 1980. 
In response to a request from a member 
of Congress in February. 1981. the GAO 
reviewed certain memoranda obtained 
from the Corporation to determine 
whether it had violated Federal anti¬ 
lobbying laws. 

In its opinion, dated May. 1 . 1981. the 
GAO held that the memoranda 
indicated that the Corporation had itself 
engaged, and had allowed its grant 
recipients to engage, in lobbying 
activities prohibited by Federal law. It 
recommended for the third time that the 
Corporation revise its regulations to 
prohibit such activity. In a letter dated 
May 11,1981, LSC's president at that 
time stated that immediate steps would 
be undertaken to comply with the GAO 
recommendation. No new regulations 
were considered, however, until 1982, 
and regulations governing grassroots 
lobbying were finally promulgated in 
March, 1983. 

In 1983, Congress again asked the 
GAO to render an opinion as to whether 
the Corporation and its recipients had 
violated restrictions imposed by 
Congress on training and coalition 
building activities, and on advocating or 
opposing ballot measures, Initiatives 
and referenda. An interim report was 
rendered dated September 19.1983, 
indicating that such violations had in 
fact occurred. The finding of that report 
were confirmed in GAO testimony 
before the Senate Labor and Human 
Resources Committee, April 11.1984. 
Significantly, that report found the 
violative activity reached a sufficiently 
high level in 1981 as to result in a 
reduction in the number of cases 
handled by some program attorneys. 

The GAO in its report stated that it 
was recommending to the Corporation 
that it take appropriate action to amend 
its regulations governing the activities of 
fund recipients and corporate officials in 
order to prohibit expenditures on the 
activities which it found to violate the 
lobbying restrictions. 

The regulation also results from 
certain restrictions imposed on 
recipients in Pub. L 98-106 in terms of 
lobbying activities. These restrictions 
grew out of oversight hearings 
conducted by the Senate Committee on 
Labor and Human Resources. First it 
adopted restrictions to bar the 
Corporation and its recipients from 
using Federal funds for publicity or 
propaganda intended to influence a 
legislative or administrative decision. 


Specifically, Congress sought to prohibit 
grassroots campaigns. 

Secondly, the restrictions were 
intended to bar communications or 
services intended to influence a decision 
by an administrative agency except in 
the provision of legal assistance with 
respect to a particular claim, application 
or case. 

Third, the language was to bar any 
lobbying in support of or in opposition 
to any referendum, initiative, 
constitutional amendment or similar 
procedure. This represented a 
reemphasis of what the Congress has 
deemed to be explicitly prohibited under 
previous law. Similarly, all attempts to 
influence an authorization or 
appropriation of legal services funding, 
or oversight of the Corporation or a 
recipient is prohibited. 

Fourth, the restrictions were designed 
to prohibit communications to Federal. 
State and local legislatures to influence 
legislation except (1) where the purpose 
of the communication was to bring a 
specific problem to the attention of the 
legislators after exhaustion of judicial 
and administrative relief, subject to 
certain conditions; (2) in response to 
requests from a Federal. State or local 
official; or (3) as a communication 
requesting introduction of a private 
relief bill. 

Finally. Pub. L 98-166 required 
records of time spent on lobbying and 
prohibited Corporation funds from being 
used to pay for administrative or related 
costs of an activity prohibited by the 
restriction. In other words, the 
prohibitions that Congress had set-out 
could not be circumvented by a claim 
that all lobbying was being funded by 
other sources of funds, while ignoring 
the fact that the rent or other overhead 
supporting a prohibited activity were 
paid from LSC funds. 

This rule establishes new subsections 
concerning prohibited organizing 
activity (S 1612.3), activity prohioited in 
connection with training (3 1612.4), 
administrative representation under 
Pub. L 98-108 (3 1612.6). legislative 
representation under Pub. L 98-166 
(3 1612.7) and the posting of notices 
concerning these restrictions (5 1612.9). 
Former 5 1612.3 concerning the attorney- 
client relationship has been renumbered 
3 1612.2(c) since it solely relates to the 
activities proscribed by that section. The 
regulation on public demonstrations 
(31612.2). legislative and administrative 
representation (formerly 3 1612.4, 
renumbered 3 1612.5) and enforcement 
(formerly 5 1012.5. renumbered 3 1612.8) 
are modified to better achieve the 
statutory purpose of strictly limiting the 
use of Legal Services Corporation funds 
for these activities. The significant 


changes effected by the regulation are 
summarized below: 

Title 

The title of Part 1612 is changed to 
specifically mention lobbying so as to 
facilitate the reader's finding the 
regulations governing legislative and 
administrative representation. 

Definitions 


r 

r 




■ j 

I 


The definition of “legal assistance 
activities" is modified to clarify that th* 
term covers the use of Corporation or 
recipient resources by a subrecipi. n? [J 1 
response to comments requesting 
clarification, the phrase “or while on 
official travel" has been added to 
5 1612.1(a)(1). 

The Term "legislation" is defined to I r 
make clear that it encompasses all 
potential actions (whether formally 
pending or not) of the Congress and any 
other body of elected officials acting m 
a legislative capacity as opposed to thrc I 
actions as an adjudicatory body. I , 

Specifically mentioned is action on 
constitutional amendments, treaties and 
intergovernmental agreements, approval 
of appointments or budgets proposed h) I 
an executive branch official, simple 
resolutions not having the force of Uw. 
and approval or disapproval of 
executive action. In response to 
comments, Indian Tribal Councils w 
excluded from the term “legislate 


Public Demonstrations. Boycotts. 
Strikes, Etc. 

Sections 1612.2 and 1612.3 are 
combined and the following statement 
of old 3 1612.3(b) is deleted: "Nothing in 
this part shall prohibit an attorney from 
. . . attending a public demonstration, 
picketing, boycott or strike for the 
purpose of providing legal assistance to 
a client." Section 1612.2(c)(2) makes 
clear that the prohibition on 
participation in demonstrations, strikes, 
etc. does not prohibit an attorney from 
fulfilling his professional responsibilities 
to a client. 

Thus, the deletion of old 3 1612.3(b) 
does not impose an additional 
prohibition upon attorneys—it merely 
removes an express permission to 
attend such demonstrations, etc., when 
unnecessary to fulfill professional 
responsibilities to a client. 


Organizing 

A new 3 1612.3 implements the 
restrictions of section 1007(b)(7) of the 
Act on the use of Corporation funds fn 
initiate the formation, or act as an 
organizer, of any association, federation \ 
or similar entity. The regulation makes i 1 
clear that no funds may be used for j 
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■ pjblici'zing an organization or defraying 
1 costs of any meeting at which 
I are urged to form or join any 
I conization. The regulation does not 
I strict a recipient from providing 
I advice or assistance to eligible clients 
I concerning the laws applicable to 
I fi, -nation or operation of an 
I organization, as long as the organization 
I jars not have as a substantial purpose 
I he e xercise of influence with respect to 
I legislation, elections or ballot 
| propositions. Language has been 
[ iosert^d in response to comments to 
[ indicate that organizations of legal 
service delivery personnel or of eligible 
clients solely organized for the 
improvement of legal services delivery 
an* not covered by the prohibition. The 
Lilt provision implements the 
restrictions of sections 1006(e) and 1007 
|a)(5), (a)(6), (b)(6) and (b)(7) concerning 
political or lobbying activity. 

I Training 

A new 1 1612.4 is adopted to 
implement section 1007(b)(5) and the 
related provision of Pub. L. 96-166 
I prohibiting the conduct of training 
programs for the purpose of advocating 
particular public policies or encouraging 
political activities, labor activities, etc. 

I In accordance with Pub. L 98-166. the 
conduct of training programs for the 
purpose of disseminating information 
about public policies, labor or political 
activities, etc. is likewise prohibited. 

%'ew language has been Inserted in 
i 1C12.4(b)(2)(v) to clarify that this 
provision applies to all funds made 
available by the Corporation under 
authority of Pub. L 90-166. Training 
programs whose purpose is to encourage 
the formation of coalitions or 
organizations to advocate particular 
public policies or which involve the 
development of legislative strategy are 
specifically prohibited, in accordance 
*ith the Comptroller General's legal 
opinion of September, 1983. The 
limitations of S 1612.7(b)(2) on the use of 
Corporation grant proceeds to pay for 
outside training for activities which are 
prohibited or severely limited by law is 
extended to inhousc training events. The 
regulation incorporates the provisions of 
Pub, L 96-186 making clear that It does 
not prohibit the training of attorneys or 
paralegals to prepare them to advise an 
eligible client of his or her rights under a 
statute or regulation already enacted, or 
to explain the nature of the legislative 
process to an eligible client.Subsection 
1012.4(b)(2) I® modified to clarify that 
advice concerning the nature of the 
legislative process does include 
mveussion of a lobbying strategv for a 
Particular bill. 


Legislative and Administrative 
Representation 

Two new sections are created to 
describe the rules peculiar to the use of 
1984 appropriated funds in legislative 
(S 1612.7) and administrative 
representation (5 1612.6). The rules 
applicable otherwise are retained in 
516125 (formerly § 1012.4). The 
revisions in 1612.5 summarized below 
are made in recognition that the general 
rule of section 1007(a)(5) is that the use 
of Legal Services Corporation funds for 
legislative and administrative lobbying 
is prohibited unless it falls within one of 
three carefully defined exceptions. 
Congress has repeatedly indicated since 
1977 through oversight hearings and 
appropriations riders containing 
reference to the language of the Kramer 
amendment to H.R. 3480 that it believes 
legal services programs have interpreted 
section 1007(a)(5) as authorizing more 
lobbying activity than intended 

First, i 1612-5 is made applicable to 
the introduction, amendment, 
enactment, defeat repeal or signing of 
any legislation. Subsection 1612.5(a)(1) 
is amended to conform to $ 1612-5(0(2) 
which provides that a recipients 
employee is not to solicit or arrange a 
request from a governmental agency or 
public official in order to create a right 
to make representations to that agency 
or official Further, in conformance with 
S 1812.5(f). the authority to respond to 
official requests is limited to requests 
concerning **a specific matter" and does 
not authorize communications with 
persons other than the requesting party, 
or agents or employees of such party. 

Subsection 1612.5(a)(2) is revised to 
make it clear that legislative or 
administrative representation of a client 
is only authorized where it is necessary 
to secure relief concerning a particular 
legal right or responsibility with respect 
to which the client has sought legal 
representation. 

The documentation requirements of 
S 1612.5(b) are modified to conform to 
the language of { 1812.5(g) so as to 
reduce the number of different forms 
and procedures with which a recipient 
must comply. The client retainer 
required by ( 1612(b)(2) is modified to 
include a statement in the client*® own 
words of the legal problem on which he 
or she seeks representation. The 
purpose of requiring a retainer is to 
insure that the work done conforms to 
the desires of the client and to facilitate 
Corporation auditing of grantee 
compliance with the strict terms of 
section 1007(a)(5)(A). The retainer will 
be more useful for these purposes if 
there Is a clear record at the 
commencement of representation of the 


client s description of the legal problem 
for which the attorney finds it necessary 
to seek relief from the legislature or 
administrative agency. 

In response to comments which 
indicated that the requirement as 
proposed would necessitate a more 
sophisticated knowledge of the law than 
could reasonably be expected of eligible 
clients, the Corporation has modified the 
subsection to limit the matter which 
must be expressed in the client's own 
words to "the matter on which relief is 
soughL” 

A new requirement is added, as 
required by Fub. L 98-166, that the 
recipient maintain records of the time 
and the direct and indirect expenses 
associated with lobbying activity. Such 
activity includes time spent formulating 
positions and strategy as well as time 
spent in direct communication with 
officials. These records are required 
with respect to legislation and 
rulemaking matters, but not with respect 
to representation in adjudicatory 
proceedings. The records are required 
regardless of the source of funds 
involved and must specify the source. 

For all employees who are registered 
lobbyists, or who spend over ten percent 
of their time lobbyings full time logs will 
be required. These time logs are 
necessary to ensure the completeness of 
the records furnished pursuant to the 
terms of Pub. L 98-166 and to enable the 
Corporation to enforce section 1010(c) of 
the Act which prohibits the use of 
private non-Corporation funds for 
purposes prohibited by the Act 

The authorization for full time 
legislative offices is deleted in light of 
the fact that lobbying activity is an 
exceptional, rather than a routine, 
function of a legal services program. 

Section 1612.5(c) makes it clear that 
no Corporation hinds are to be used to 
pay dues to organizations a substantia) 
purpose of which Is to take positions on 
pending legislative or administrative 
matters. To make it clear that the 
provision is not intended to prevent the* 
payment of dues to bar associations, an 
express exception is stated. The 
circumstances in which advocating the 
support or defeat of legislative or 
administrative measures is authorized 
are strictly limited under the Act. It Is 
not appropriate for recipients to pay 
dues to others to engage in lobbying 
outside those parameters, nor is it 
appropriate for a recipient to delegate to 
another organization its limited 
authority to lobby under section 
1007(a)(5). It should be noted that the 
provision does not address the payment 
of dues to organizations for whom policy 
advocacy is a minor purpose. 
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The regulation also clarifies that LSC 
grant funds may not be used to pay for 
transportation to legislative or 
administrative proceedings of persons 
other than witnesses entering formal 
appearances on behalf of the recipient's 
client or attorneys or other employees 
engaged in permitted representational 
activities. In response to comments, the 
exception is extended to clarify that 
when necessary, it is appropriate to pay 
transportation costs for the client's 
attendance. Payment of administrative 
costs Associated with a prohibited 
activity is an unauthorized use of LSC 
grant funds. The regulations also 
prevent expenditure of LSC grant funds 
for an event if a primary purpose of the 
expenditure is to facilitate lobbying 
activity that would be prohibited if 
conducted with LSC funds. Thi9 is 
simply an elaboration of the basic rule 
that only those costs which further the 
purpose of legal assistance to eligible 
clients within the guidelines of the Act 
may be charged against the LSC grant. If 
the primary purpose of the expenditure 
is furtherance of an objective that is not 
an authorized use of LSC funds, the 
expenditure is not an authorized cost of 
the LSC grant. The Corporation gives 
deference to the recipient's 
characterization of the purpose of all 
expenditures but recipients must 
document fully the purpose of any 
expenditure associated with attendance 
at a conference if the attending 
employee takes leave while out of town 
to engage in lobbying activities. Costs 
associated with an event that gives 
participants a block of time to engage in 
lobbying activities will be questioned. 

Finally. } 1612.5(c) prohibits the use of 
LSC grant proceeds to assist others to 
attempt to influence legislation through 

roviding those so engaged with the 

enefit of legislative liaison activities. 
This follows General Services 
Administration Contract Cost Principles 
and Procedures which disallow the 
expense of legislative liaison activities 
"except to the extent that such activities 
do not relate to lobbying or related 
activities * * It should be noted that 
the Defense Acquisition Regulations 
disallow as e cost of defense contracts 
"any legislative liaison activities." The 
language of this subsection has been 
revised to clarify that assisting others to 
influence legislation is the prohibited 
activity, and not legislative liaison per 
$e. 

Publicity or Propaganda 

This section of the regulations was 
added in March 1983. in response to 
recommendations from the Comptroller 
General doting back to late 1980. As the 
Comptroller General stated clearly in his 


May 1,1981. opinion, section 1007(a)(5) 
of the Legal Services Corporation Act 
does not authorize recipient employees 
to engage in indirect or grassroots 
lobbying activity. That section 
authorizes direct communication with 
public officials in three defined 
circumstances, but does not authorize 
other lobbying activity such as 
organizing coalitions or engendering 
communications from the public 
favoring or opposing changes in public 
policy. Such activity is not 

• * necessary to the provision of 
legal advice and representation with 
respect to such client's legal rights and 
responsibilities * * V* 

Section 1612.5(d) extends the 
prohibition against publicity or 
propaganda to that designed to support 
proposed rules or regulations under 
consideration by an administrative 
agency or ligislation under consideration 
by a county or municipal legislative 
body. This change is required by Pub. L 
98-166 and would, in any case, serve to 
conserve scarce legal services resurces 
for legal representation as opposed to 
public relations. The regulation is also 
modified to prohibit communications 
containing a suggestion that the reader 
participate in or contribute to a 
demonstration. march. rally, fundraising 
drive, lobbying, letter writing or 
telephone campaign to influence 
legislation or rulemaking. This. too. 
follows the Defense and Federal 
Procurement Regulations. The objective 
of the proscription against publicity or 
propaganda is to prevent the use of 
federal funds to stimulate grassroots 
lobbying. Accomplishing this objective 
requires that the prohibition extend 
beyond solicitation of letters to 
legislators to solicitation of other efforts 
to persuade a legislator such as through 
participation in a march, rally or 
fundraising to support advertising. In 
either case, public funds are being used 
artifically to stimulate public pressure 
on the legislative process. 

Section 1612.5(e) is modified to limit 
the distribution of publications 
concerning legislative proposals to 
attorneys, recipient staff and eligible 
clients who have sought representation 
in a matter relating to the proposed 
legislation. The emphasis is on 
representation of eligible clients who 
request representation on a specific 
matter, rather than distribution to all 
eligible clients in a service area, using 
limited resources for other than direct 
representative. 

Administrative Representation 

Section 1612.5(f) and 1612.6. 
concerning administrative 
representation under Pub. L 97-377 and 


98-166 respectively, have been revised I 
In response to numerous comments to 
allow for provision of legal assistance in 
limited categories of rulemaking. 
Administrative representation is 
authorized in adjudicatory proceed. ngi 
affecting an eligible client's legal rights 
with respect to particular applications, 
claims and cases. A number of 
comments indicated that, in somp cases, 
rulemaking and adjudicatory functions 
overlap in administrative proceedings. 
Others indicated that certain rolem.jking 
functions were carried on in response to 
decisions in specific adjudications, and 
others pointed to the need to bring the 
peculiar impact of a rule on a particular 
client to the attention of the rulemaktMr. 
The revision was made in 
i 1612.5(f)(2)(c) to permit represen tat too 
in a rulemaking proceeding in such 
circumstances, but not in instances in 
which the rulemaking affects the client, 
in a manner similar to a significant 
segment of the public whose interests 
have probably already been articulated 
to the rulcmaker. It is not intended to 
provide a blanket permission for the 
provision of legal assistance in all 
rulemaking proceedings, but only to 
permit the assertion of the specific 
claim, application or case by a specific 
client concerning a legal right or 
responsibility. 

Section 1612.6 was further amended la 
response to comments to make clear 
that informal negotiations to resolve • 
particular claim, application or case ind 
response to requests from an official 
concerning a matter before an agency » 
authorized. 

The requirement of old § 1612,4(g|(l) 
for a special retainer agreement in 
administrative cases funded under l*ub 
L 97-377 is deleted in light of the new 
client retainer requirement of Part 1611 
applicable to all forms of represenation. 
In addition, the reference in 
11612.5(g)(2) to requests for legislative 
drafting is deleted since such time- 
consuming work for a public official, a* 
opposed to an eligible client, is not 
contemplated by 5 1612.5(f). 

Subsection 1612.5(h)(4) concerning 
direct contact with elected officials is 
deleted in light of the substantial 
restrictions imposed on such contact 
Subsection 1612.5(h)(3) is modified to 
make clear that it does not authorize 
unsolicited advice, advice to groups on 
communications with officials, the 
composition of communications for th* 
client's use, or publications or training 
on lobbying techniques. Such 
restrictions are necessary to avoid the 
abuse of the authority to offer advice 
that has occurred in the past. Further, 
these are matters dealt with elsewhere 
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■ inihr ^ulations depending upon which 

■ ippropriations are utilized, and those 
I provisions are not overridden by the 
■provisions of § 1612.5(h). 

I proposed § 1612.5(h)(5) has been 
| debit#*-1 from the rule on the basis that it 
I *as confusing and unnecessary. No 
I wbstantive conclusion should be drawn 
I from the fact of its deletion. The 
I possibility of communication with u 
I governmental agency to request funding 
I {(spends on the terms of the applicable 
I appropriations law. 

I Legislative Representation Under Pub. L. 

1 95-168 

Section 16127 is a new section to 
I .uplrment the provisions of Pub. L 93- 
1B6 with respect to communication with 
I elected officials. No such 
communications are permitted in 
connection with (1) authorizations or 
appropriations for the Corporation or a 
rccipirnt: (2) oversight proceedings 
concerning the Corporation or any 
recipient: or (3) any referenda, initiative, 
constitutional amendment or similar 
procedure while under consideration by 
a legislative body. The regulation 
defines "similar procedure" to mean 
legislative consideration of any measure 
requiring subsequent ratification by the 
electorate or a measure concerning the 
structure of government itself (such as a 
constitutional amendment or a 
! rw»pportionment measure). There are 
not exceptions for communications in 
this f irca. 

Subsection 1612.7(b) prohibits 
communication concerning legislation 
(other than that specified in 5 1612.7(a)) 
except for the sole purpose of bringing a 
ipecific and distinct legal problem to the 
official's attention after exhaustion of 
adminstinflve and judicial relief. As 
required by Pub. L. 98-166. section 
1612.7(c) requires a project director's 
WTitten approval of the communication, 
a statement of each client's specific 
legal interest, and the director's 
determination that the communication is 
authorized Ivy his or her governing 
board's policy and has not resulted from 
participation in a coordinated effort to 
contact officials on the subject. The 
regulation requires the director to certify 
thut the communication was prepared 
hy the attorney and client without 
consulting with persons "who are 
participating in a coordinated effort to 
influence legislation." The indicated 
mguage was included on the basis of 
comments which stated that the 
language of the proposed rule would 
c «ve the effect of prohibiting programs 
bom taking advantage of outside 
expertise. The new language makes it 
clear that he intent is to prohibit 
recipient employees from drafting 


communications to elected officials in 
consultation with persons engaged in 
organized efforts to influence legislation. 

Section 1612.7(d) implements the 
requirement of Pub. L 96-166 that the 
recipient's governing body adopt 
policies to guide the director in his or 
her approval of communications 
bringing legal problems to the attention 
of officials. The regulation stipulates 
that such policies shall require periodic 
reports to the governing body, take into 
account the recipient s priorities 
determined under Part 1620 and prohibit 
solicitation of client requests to 
communicate with elected officials. 
Subsection 1612.7(e) permits requests to 
intnxiuce private relief bills allowing 
claims against a government and 
5 1612.7(f) permits responses to requests 
from officials to comment on proposed 
legislation subject to the requirements of 
5 16125(f). In response to comments, that 
section was changed from the proposed 
rule to delete the one percent ceiling on 
resources expended in response to 
requests from officials, and substitute 
language making such responses subject 
to the program's priorities and demands 
of client service on the program's time. 
This limitation recognizes thut the 
primary purpose of LSC grants is to 
respond to client requests for 
representation rather than requests from 
elected officials. Legal services 
attorneys must avoid becoming staff to 
elected officials 

Subsection 1612.7(g) makes clear that 
the requirements of S 1612.5 apply to the 
use of funds made available under Pub. 

L 93-166. 

Miscellaneous 

Section 1612.8 concerning 
enforcement is amended to make clear 
that a less drastic remedy than 
termination of funding or denial of 
refunding may be imposed as a sanction 
for violation of this part, such as 
recovery of questioned costs. The 
language of the section is reorganized to 
clarify that suspension or termination of 
employment of a Corporation employee 
is not subject to the requirements of 
section 1011 of the Act. 

In response to comments the 
requirements of $ 1612.8(c)(3) 

(previously 5 1612.5(b)(3)) that a 
recipient consult with the Corporation's 
General Counsel before determining the 
appropriate sanction to be imposed for 
violation of this part has been changed 
to a requirement that the Corporation's 
Office of Compliance and Review be 
informed within 30 days of any sanction 
imposed for violation of this Part. This 
clarifies that the Corporation is not 
directly involved in personnel decisions 
of programs, but only is concerned with 


assuring that programs comply with the 
Act and regulations. A new section. 

S 1612.8(c)(4). is added to require 
programs to submit records of the 
investigation of alleged violations on a 
quarterly basis to the Office of 
Compliance and Review, 

Finally, a new } 1812.9 is added which 
would require each recipient to post a 
notice prepared by the Office of 
Compliance and Review summarizing 
the restrictions of this part and stating 
that complaints of violations may be 
reported to the Office of Compliance 
and Review. 

List of Subjects in 45 CFR Part 1612 

Administrative representation. Legal 
services, Lobbying, Publicity. Reporting 
and recordkeeping requirements. 

For the reasons set out above. Part 
1612 is set forth below in its entirety: 

PART 1612—RESTRICTIONS ON 
LOBBYING AND CERTAIN OTHER 
ACTIVITIES 

9*c 

1612.1 Definitions. 

1612.2 Public demonstration* rind other 
activities. 

161221 Organizing 

1612.4 Trolnipg. 

1612.5 Legislative and administrative 
representation. 

1612.6 Administrative representation under 
Pub. L 96-166. 

1612.7 Legislative representation under Pub. 
L 96-166. 

1612.8 Enforcement. 

1612.9 Posting of Notices. 

Authority: Seca. 1006(b)(5). 1007(a) (5). (6) 
and (7). 1011. 1006(e). Legal Services 
Corporation Act of 1974. as amended (42 
U.S.C. 2990e|b)(5). 2096*1 a) (5), (6) and (7). 
2996j, 2996g (c)): Pub. L 95-431. 92 Slat. 1021: 
Pub. L 96-68. 93 Stat. 416; Pub. L 96-536, 94 
Stat. 3168; Pub L 97-161. 96 SUt 22; Pub. L. 
97-377.96 Stat. 1674: Pub. L 96-166. 97 Stat. 
1071. 

$ 1612.1 Definitions. 

(a) "Legal assistance activities," as 
used in this part, means any activity: 

(1) Carried out during an employee's 
working hours or while on official travel; 

(2) Using resources provided by the 
Corporation or a recipient, directly or 
through a subrecipient; or 

(3) That, in fact, provides legal advice 
or representation to an eligible client. 

(b) "Legislation", as used in this part, 
means any potential action of the 
Congress, any State legislature or other 
body of elected official acting in a 
legislative capacity (including action on 
constitutional amendments, the 
ratification of treaties and 
intergovernmental agreements, approval 
of appointments and budgets, adoption 
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of resolutions not having the force of 
law, and approval or disapproval of 
actions of the executive). The term 
includes proposals for legislative action 
but it does not Include those actions of a 
legislative body which adjudicate the 
rights of Individuals under existing laws 
(such as action taken by a local council 
sitting as a Board of Zoning Appeals). 
"Legislature” as used herein does not 
include any Ihdiaa Tribal Council. 

§161Z2 Public demonstration* and other 
activities* 

(a) While carrying out legal assistance 
activities under the Act no employee 
shall 

(1) Knowingly participate in any 
public demonstration, picketing, boycott, 
or strike, except as permitted by law in 
connection with the employee s own 
employment situation; or 

(2) Intentionally exhort, direct, or 
coerce others to engage in such 
activities, or otherwise usurp or invade 
the rightful authority of s client to 
determine what course of action to 
follow. 

(b) While employed under the Act, nn 
employee shall, at any time: 

(1) Knowingly participate in any 
rioting or civil disturbance activity in 
violation of an outstanding injunction: of 
any court of competent jurisdiction or 
any other illegal activity that is 
inconsistent with an employee’s 
responsibilities under the Act, 
Corporation regulations, or the Code of 
Professional Responsibility: or 

(2) Intentionally exhort direct or 
coerce to engage in. such activities*or 
otherwise usurp or invade the rightful 
authority of a client to determine what 
course of action to follow. 

(c) Nothing in this section shall 
prohibit an attorney from: 

(1) Informing and uivtsmg a client 
about legal alternatives to litigation or 
the lawful conduct thereof: or 

(2) Fulfilling the professional 
responsibilities of an attorney to a 
client. 

11612.3 Organizing. 

No funds made available by the 
Corporation: may be used to initiate the 
formation. or to act a* an organizer, of 
any association* federation, coalition, 
network, alliance, or any similar entity. 
No funds may be employed for any 
publicity or any meeting to advocate 
that anyone organize or Join.any 
organization. This section shall not be 
interpreted to prevent recipients and 
their employees from providing legal 
advice or assistance to eligible clients 
who desire to plan, establish or operate 
organizations, such as by preparing 
articles or incorporation and by-laws. 


This section, shall not apply Ur 
organizations composed solely at 
persons engaged in the delivery of legal 
services to the indigent organized; solely 
for the purpose nf Improving the 
effectiveness if such legal w 'cw; nnr 
shall it apply to organizations armpoxed 
exclusively of ahgibls client* farmed 
solely to achrhar a legal sersifcsj program 
about the delivery of legal sundials. 

Such legal advtcirar asMdasxre may not 
be provided, ho weve r , m the famufdun 
of an organization * snhufesariW purpose 
of which is to influence legjwiattim. 
elections or ballot propaeitiuns. 

§1612.4 Tratotog. 

(a) No funds made avaihihi* by the* 
Corporation may be used to support or 
conduct training pro grams torn the 
purpose oh 

(T) Advocating or opposing parrlnnbir 
public policies: or 

(2) Encouraging or facilitating; 

(I) Political activate* (including 
formation of organization* or eruditions, 
a substantial purpose of which is. to 
advocate or oppose particular public 
policies); 

(ii) Labor m unnhibur actbuttaac 

(iii) Boycotts, picketing, strike* or 
demonstration* 

(iv) Development of strotegms CD 
influence legislation or rulemaking; or 

(v) With respect to fund* made 
available by the Corporation under the 
authority of Pub* L 98-lBfi. the 
dissemination of information about such 
activities or pubic policies. 

(b) Nothing in this section shall be 
construed to prohibit the training of 
attorneys or paralegal penwuuiul 
necessary to prepare them tat 

(1) provide adequate legal aamstunre 
to eligible clients; 

(2) Advise any eligible clients as to 
the nature of the legislative process, in 
general, as opposed to discussing a 
lobbying strategy fora particularfaifi or 

(3) Inform any eligible client of his 
rights under any statute, order or 
regulation already enacted. 

(c) No recipinnt shall expand. 
Corporation funds for tramhng or 
educational activities or uiiius 
Corporation funds to pay far programs 
or individuals to participate in outside 
training or aductianal ictiviHe* in ireas 
in which progiem invabtemmitls 
prohibited [such as political activities or 
voter registration* ole.I or im arena 
wherein only limited and undduntal 
activities are allowed (such a* oh hying) 
under the AcL other applicable Federal 
law. Corporation regulations, guideline* 
or instructions 


§ 1612*5 Legislative and adminiatrr 
representation* 

(a) No funds madu available by ho 
Corporation shall be used, at any -lme. 
directly or indirectly, to support 
activities intended to influence thr.* 
issuance, amendment, or revocatt - ( >f s 
any executive order or adnrims*.ni? *.<• 
order or regulation of a Federal. Si.uecr 
local agency, or to undertake to 
influence the introduction, anwmdrnunt. 
enactment, defeat, repeal or signing of 

any legislation or State proposals by 
initiative petition, except that: , 

(1) (i) An employee may respon to a | 

request from a governmental agency or I s 
a legislative body, committee, or i 

member made to the employee cr lu a 
recipient to testify, draft or review 
measures or to maku representation ! 0 
such agency, body, committee or 
member oa a specific matter 

(ii) The exception for responu*\-. o 
official* does not authorize 
communication with anyone othur than 
the requesting party or an agent or 
employee of such party. No emplo-.ee of 
the recipient shall, directly or indirectly 
solicit or arrange a request from any 
official ta testify or otherwise make 
representations in connection with 
legislation. 

(2) .An employee may engage in such 
activities at the request of an eligible | 
client of a recipient, to the extent such 
activities are necessary' to the provision 
of legal advice and representation tn a 
client who has sought such legal advice 
and representation with respect to 
particular legal rights and 
responsibilities which would be affected 
by particular legislation or 
administrative measures, but no 
employee shall solicit a client in 
violation of professional responsib; .tics | 
for the purpose of making such 
representation possible; or 

(3) An employee may engage in aurh j 
activities if a governmental agency j 
legislative body, committee, or member 
thereof is considering a measure devetiy 
affecting the activities under the Act ‘if 
the recipient or the Corporation. This 
exception extends only to 
appropriations or other measure* 
directed to the Corporation* or the 
recipient or its employees. The 
expenditure of funds appropriated under j 
Pub. L. 97-377 and 98-166 are subject to j 
the further limitations set forth in 
paragraph* If) and (g) of this sactiun. 
and § 1012*6 and § 1612.7. 

(b) Recipients shall adopt proc*:lurei 
and forms to document that the 
legislative and administrative activities 
in which they engage fail within the 
activities permitted in paragraph (ol 
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Ith’i action. Such documentation shall 

I include: 

I (i) With respect to activities permitted 
I jidt'r paragraph (a)(1) of this section, a 
I rfritten request directed to the recipient 
I dod signed by on official of the 

K 1 vem mental agency or a member of the 
pslative body or committee making 
I the request which states the type of 
I rrpresentation or assistance requested 
I icd identifies the executive or 
I administrative order or regulation, or 
legislation, to be addressed. Such 
documentation shall also include the 
written approval of the recipient's 
project director (or his or her designee) 
authorizing the communications 
requested; 

|2) With respect to activities permitted 
under paragraph (a)(2) of this section, a 
retainer agreement, signed by the client 
' or clients represented, or by an official 
of the client group in the cose of a group 
client which agreement shall specify the 
legislative or administrative measure on 
which representation is sought, 
(appearance at a hearing, legislative 
drafting, etc.), and which shall include a 
statement of the client's direct Interest 
m a particular legislative or 
administrative measure to be addressed 
and a statement by the client in the 
diem's own words of the matter on 
which relief is sought; or 
(3} With respect to activities permitted 
under paragraph (a)(3) of this section, a 
written statement signed by the 
recipient’s project director authorizing 
the initiation of such activities. 

(4) Recipients shall obtain the 
documentation required by this section 
pnor to undertaking any of the activities 
permitted by paragraphs (a) or (fj of this 
auction, except that recipients may 
respond to an oral request made 
pursuant to paragraphs (a)(1) or (g)(2) of 
this section in the absence of a written 
request provided that the fact, nature, 
and f ircumstances of the request are 
subsequently documented in writing 
ngned by the requesting authority. 

(5) The recipient shat; maintain 
records, in the manner specified by the 
Corporation, of the direct and indirect 
expenses, time spent on. and the sources 
of the funds supporting, all lobbying or 
related activity, regardless of the 
sources of the funds employed, la 
addition, the recipient shall require ail 
employees who are registered lobbyists 
or who devote over ten (10) percent of 
ineir time to lobbying or related 
activities to maintain a time log 
accounting for all working hours. 

| (85 Recipients shall submit quaterly 
reports, in a form prescribed by the 
Corporation, describing their legislative 
<i'imimatrative advocacy activities 
conducted pursuant to these regulations. 


together with such supporting 
documentation as required by the 
Corporation. 

(c) No funds made available by the 
Corporation shall be used to: 

(1) Maintain separate offices for the 
sole purpose of engaging in legislative 
activity: 

(2) Pay dues to any organization 
(other than a bar association), a 
substantial purpose or function of which 
is to take positions on matters pending 
before legislative or administrative 
bodies; 

(3) Pay for transportation to legislative 
or administrative proceedings of persons 
other than employees engaged in 
activities permitted under this section or 
witnesses entering appearances in such 
proceedings on behalf of clients of the 
recipient except that such funds may be 
used to transport the client where 
necessary and appropriate. This 
subsection does not authorize payment 
of transportation expenses for 
employees not actually engaged In 
permitted representation activities; 

(4) Pay. in whole or in part, for the 
conduct of. or transportation to. an 
event if a primary purpose of the 
expenditure is to facilitate lobbying or 
any other activity which would be 
prohibited if conducted with funds made 
available by the Corporation; 

(5) Pay for Administrative or related 
costs associated with any activity 
prohibited by this part or 

(6) Assist others, through legislative 
liaison activities, to influence legislation 
in a manner that would be prohibited if 
undertaken with funds made available 
by the Corporation. Legislative liaison 
activities include but are not limited to 
attending legislative sessions or 
committee hearings, gathering 
information regarding pending 
legislation and analyzing the effect of 
pending legislation. 

(d) Notwithstanding the provisions of 
paragraph (a) of this section, recipients 
shall not use funds made available by 
the Corporation for publicity or 
propaganda purposes designed to 
support or defeat proposed legislation, 
or rules or regulations under 
consideration by any Federal. State, 
county or municipal legislative or 
administrative body, including any 
commission, authority or government 
corporation with rulemaking authority. 
For purposes of this regulation. 

“publicity or propaganda” means any 
oral, written or electronically 
transmitted communication or any 
advertisement, telegram, letter, article, 
newsletter, or other printed or written 
matter or device which contains a direct 
suggestion, or. when taken as a whole, 
an indirect suggestion to the public at 


large or to selected individuals to 
contact public officials in support of or 
in opposition to pending or proposed 
legislation, rules or regulations, or to 
contribute to or participate in any 
demonstration, march, rally, fundraising 
drive, lobbying campaign, letter writing 
or telephone campaign for the purpose 
of influencing such legislation, rules or 
regulations. 

(e) No funds made available by the 
Corporation shall be used to support the 
preparation, production, and 
dissemination of any article, newsletter, 
or other publication or written matter 
for general distribution or other form of 
mass communication which contains 
any reference to proposed or pending 
legislation unless: 

(1) The publication does not contain 
any publicity or propaganda prohibited 
by paragraph (d) of this section; 

(2) The recipient has adopted a policy 
requiring the recipient’s project director, 
or his or her designee, to review each 
publication produced by the recipient 
prior to Its dissemination for conformity 
to these regulations: 

(3) The recipient provides a copy of 
any such material produced by the 
recipient to the Corporation within 30 
days after publication; and 

(4) Such funds are used only for costs 
incident to the preparation, production, 
and dissemination of such publications 
to recipients, recipient staff and board 
members, private attorneys representing 
eligible clients, eligible clients who hove 
sought representation in a matter related 
to the legislation and the Corporation, as 
opposed to the public at large, or eligible 
clients generally. 

(f) (1) Notwithstanding the provisions 
of paragraph (a) of this section, no funds 
made available to a recipient by the 
Corporation under the authroity of Pub. 
L 97-377 shall be used, directly or 
indirectly, to pay for any personal 
service, advertisement, telegram, 
telephone communication, letter, printed 
or written matter, or other device, 
intended or designed to influence any 
decision by a Federal. State, or local 
agency, except, where legal assistance 
is provided by an employee of a 
recipient to an eligible client on a 
particular application, claim, or case, 
which directly involves the client’s legal 
rights and responsibilities, or to 
influence any Member of Congress or 
any other Federal. State, or local elected 
official in connection with any Acts, 
bills, resolutions, or similar legislation, 
or any referendum, initiative, 
constitutional amendment, or any 
similar procedure of the Congress, any 
State Legislature, any local council, or 
any similar governing body, except that 
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this subsection shall not preclude such 
funds from being used in connection 
with communications made in response 
to any Federal, State, or local official on 
a special matter. 

(2) None of the funds made available 
by the Corporation under the authority 
of Pub. L 97-377 shall be used, directly 
or indirectly, to pay for any personal 
service, advertisement, telegram, 
telephone communication, letter, printed 
or written matter, or other device, 
intended or designed to influence any 
decision by a Federal State or local 
agency, commission, authority or 
government corporation, except for. 

(i) The provision of legal assistance to 
an eligible client in an adjudicatory 
proceeding, or informal negotiations, 
directly involving that client's legal 
rights or responsibilities with respect to 
a particular application, claim or case: 

(ii) A response to a request from a 
Federal, State or local official made 
directly to that official or his agent or 
employee: or 

(iii) Such legal assistance to an 
eligible client in a rulemaking 
proceeding as is necessary to assert a 
specific claim, application, or case 
directly Involving the client's legal 
rights. 

(3) The exception for communications 
to officials docs not authorize 
communication with anyone other than 
the requesting party or an agent or 
employee of such party. No employee of 
the recipient shall, directly or indirectly, 
solicit, or arrange a request from any 
official to testify or otherwise make 
representations in connection with 
legislation. 

(g) Recipients shall adopt procedures 
and forms to document that the 
legislative and administrative activities 
in which they engage utilizing funds 
made available under the authority of 
Pub. L 97-377 fall within the activities 
permitted under paragraph (f) of this 
section. With respect to activities in 
response to a request from a Federal. 
State, or local elected official such 
documentation shall include a written 
request signed by the official making the 
request which states the type of 
communication requested (testimony, 
legal analysis, etc) and identifies the 
legislative measure to be addressed. 
Such documentation shall also include 
the written approval of the recipient's 
project director (or his or her designee) 
authorizing the communications 
requested. 

(h) Nothing in t r is section is intended 
to prohibit an employee from: 

(1) Community, r.g with a 
governmental a:,- ;y for the purpose of 
obtaining infort on, clarification, or 


interpretation of the agency's rules, 
regulations, practices, or plicies; 

(2) Informing a client about a new or 
proposed statute, executive order, or 
administrative regulation consistent 
with the requirements of paragraphs (d) 
and (e) of this section: 

(3) Responding to an individual 
client's request for advice orily with 
respect to the client's own 
communications to officials unless 
otherwise prohibited by the Act. 
Corporation regulations or other 
applicable law. This provision does not 
authorize publications or training of 
clients on lobbying techniques or the 
composition of a communication for the 
client's use: or 

(4) Making direct contact with the 
Corporation for any purpose. 

§ 1612.6 Administrative representation 
under Pub. L. 96-166. 

None of the funds made available by 
the Corporation under the authority of 
Pub. L 98-166 shall be used, directly or 
indirectly, to pay for any personal 
service, advertisement, telegram, 
telephone communication, letter, printed 
or written matter, or other device, 
intended or designed to influence any 
decision by a Federal. State or local 
agency, commission, authority or 
government corporation, except for 

(a) The provision of legal assistance 
to an eligible client in an adjudicatory 
proceeding, or informal negotiations, 
directly involving that client's legal 
rights or responsibilitis with respect to a 
particular application, claim or case: 

(b) A response to a request from a 
Federal. State or local official made 
directly to that official or his agent or 
employee; or 

(c) Such legal assistance to an eligible 
client in a rulemaking proceeding as is 
necessary to assert a specific claim, 
application, or case directly Involving 
the client's legal rights. 

$ 1612.7 Legislative representation under 
Pub. L. 96-166. 

(a) None of the funds made available 
by the Legal Services Corporation under 
the authority of Pub. L 98-166 may be 
used to pay for any personal service, 
advertisement telegram, telephone 
communication, letter, printed or written 
matter, or any other device directly or 
indirectly intended to influence any 
Member of Congress or any other 
Federal, State or local elected 
nonjudicial official: 

(1) In connection with any 
referendum, initiative, constitutional 
amendment, or any similar procedure of 
the Congress, any State legislature, any 
local council, or any similar governing 
body acting in a legislative capacity. 


T"he term "similar procedure” as used In 
this part refers to legislative 
consideration of matters which by law 
must be ratified by a vote of the 
electorate or mutters relating to the 
structure of government itself, such ai a 
plan for reapportionment; 

(2) In connection with inclusion of any 
provision In n legislative measure 
appropriating funds to. or defining or 
limiting the functions or authority of. the 
recipient or the Corporation: or 

(3) To influence the conduct of 
oversight proceedings concerning the 
recipient or the Corporation. 

(b) None of the funds made available 
by the Legal Services Corporation under 
the authority of Pub. L 98-166 shall be 
used to pay for any personal service, 
advertisement, telegram, telephone 
communication. letter, printed or written 
matter, or any other device Intended or 
designed to influence any Member of 
Congress or any other Federal. State or 
local elected official in connection with 
any Act, bill, resolution or similar 
legislation not described in paragraph 

(a) of this section, except that an 
employee of a recipient may, upon the 
request of a client or clients, 
communicate directly with a Federal. 
State or local elected official for the sole 
purpose of bringing a specific and 
distinct legal problem to the attention of 
such official if the project director of 
chief executive of such recipient has 
determined, prior to such 
communication: 

(1) That the client or each such client 
is in need of relief that can be provided 
by the legislative body with which the 
official is associated: and 

(2) That appropriate judicial and 
administrative relief have been 
exhausted and has documented the 
effort to obtain such judicial and 
administrative relief. 

(c) In connection with each 
communication authorized by paragraph 

(b) of this section, the project director 
shall maintain the following 
documentation: 

(1) The content of each such 
communication: 

(2) The basis for the two 
determinations specified in paragraph 
(b) of this section: 

(3) The director's written approval of 
such communication, setting forth the 
basis of his determination that such 
communication is authorized under the 
policies of the recipient's governing 
board adopted pursuant to paragraph (d) 
of this section: 

(4) A retainer in the form specified in 
i 1612.5(b) setting forth the specific legal 
interest of each client at whose request 
the communication was undertaken: 
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(5) The director’s determination that 
iuch communication Is not the result of 
participation in a coordinated effort to 
communicate with elected officials on 
the subject matter. The determination 
shall include the director’s certification 
that the communication was prepared 
by the attorney and client without 
consulting with persons who are 
participating in a coordinated effort to 
influence legislation. 

(dj The governing body of a recipient 
shall adopt a policy by July 1. 1984. to 
guide the director of the recipient in 
determining when to approve a 
communication to a Federal. State or 
local official under paragraph (c) of this 
section. The policy adopted shall: 

(1) Require periodic reports to the 
governing body on the communications 
approved, which shall include a report 
on the exhaustion of judicial and 
administrative relief: 

(2) Fnsiire that staff does nut solicit 
requests to undertake communications 
with elected officials nor participate in a 
coordinated effort to provide 
communications on a particular subject; 

(3) Require that, in determining the 
•mount of effort to be expended in 
preparing the communication, the 
director take into account the recipient’s 
priorities in resource allocation. 

(e) Notwithstanding the prohibition in 
paragraph (b) of this section of 
communications to elected officials that 
do more than bring a problem to the 
official's attention, a project director 
may approve a communication to an 
elected official requesting introduction 
of a specific “private relief bill," which 
for purposes of this pari means a bill 
allowing a claim against a government 
for which there is no other remedy. 

(f) Funds made available by the 
Corporation under the authority of Pub. 

L 98-166 may be used to respond to 
request from Federal. State and local 
officials in accordance with the 
limitations of § 1812.5(0 to the extent 
compatible with meeting the demands 
for client service and priorities set by 
the recipient pursuant to Pari 1820 of 
these regulations or to the extent 
compatible with the provision of support 
services to recipients relating to the 
delivery of legal assistance. 

(g) Funds made available by the 
Corporation under the authority of Pub. 

L 98-168 are subject to the requirements 
of 51612.5(b). (c). (d). (e), (g) and (hj 
unless inconsistent with the provisions 
of this section. 

51612.8 Enforcement 

fa) The Corporation shall have 

authority: 

(1) To suspend or terminate the 
employment of an employee of the 


Corporation who violates the provisions 
of this part: and 

(2) To impose such sanctions as are 
appropriate (including but not limited to 
recovery of questioned costs) for the 
enforcement of this regulation against a 
recipient which fails to ensure that its 
employees refrain from activities 
proscribed by the Act or by this part. 

(b) The Corporation shall have 
authority in accordance with the 
procedures set forth in Parts 1806.1823 
and 1625 of these regulations to suspend 
or terminate financial assistance or 
deny refunding to a recipient which fails 
to ensure that Its employees refrain from 
activities proscribed by the Act or by 
this part. 

(c) A recipient shall: 

(1) Advise employees about their 
responsibilities under this part: and 

(2) Establish procedures, consistent 
with the notice and hearing 
requirements of section 1011 of the Act. 
for determining whether an employee 
has violated a provision of this part; and 
shall establish a policy for determining 
the appropriate sanction to be imposed 
for a violation, including: 

(i) Administrative reprimand if a 
violation is found to be minor and 
unintentional, or otherwise affected by 
mitigating circumstances: 

(ii) Suspension and termination of 
employment; and 

(iii) Other sanctions appropriate for 
the enforcement of this regulation: and 

(3) Inform the Office of Compliance 
and Review within 30 days of imposing 
any sanction on any person for violation 
of this part. 

(4) Make available to the Cotporation 
the records of its investigation of any 
allegation of violations whether or not 
any sanctions were imposed. Such 
records shall be submitted on a 
quarterly basis to the Office of 
Compliance and Review. 

4 1612-9 Posting of notices. 

By August 1,1984 each recipient shall 
post conspicuously in each of its offices 
a notice provided by the Corporation’s 
Office of Compliance and Review 
briefly summarizing the activities 
prohibited by these regulations. Such 
notice shall include a statement that 
apparent violations may be reported to 
the Officeof Compliance and Review 
and the address ond telephone number 
of that office. 

Dated. December 27, 1964. 

Richard N. Bagcnsto*, 

Acting Deputy General Counsel 
|FR Doc. 85-177 Hied 1-3-85: 6:45 am) 

BILLING COOC 


45CFR Part 1614 

Private Attorney Involvement 

agency: Legal Services Corporation. 
action: Proposed rule. 

summary: Since September the Legal 
Services Corporation has received 
comments concerning both substantive 
and procedural issues involving 
revisions to existing regulations and 
regulations newly put in place. After 
deliberation, the Board of Directors of 
the Corporation at its December 20,1984 
meeting decided to republish this Part of 
the regulations, along with four others, 
for further consideration and comment 
This Part 1614, concerning private 
attorney involvement, was previously 
adopted by the Board on April 2& 1984. 
and published in final form in the 
Federal Register on May 21.1984. 49 FR 
21328. The regulation is currently In 
effect as published here. 

date: Comments must be received on or 
before February 4.1985. 

address: Comments may be submitted 
to Office of Ceneral Counsel, Legal 
Services Corporation, 733 Fifteenth 
Street, N.W.. Room 801. Washington. 

D C. 20005. 

FOR FURTHER INFORMATION CONTACT: 

Richard N. Bagenstos. Acting Deputy 
General Counsel. (202) 272-4010. 

SUPPLEMENTARY INFORMATION: The 

Legal Services Corporation published a 
proposed rule setting forth the policy 
adopted by the Board of Directors on 
October 2.1981, requiring that a 
substantial amount of recipient funds be 
made available to provide opportunities 
for involvement of private attorneys to 
deliver legal assistance to eligible 
clients. The proposed rule appeared in 
the Federal Register on March 23.1984 
(49 FR 10950). Interested parties were 
given until April 23.1984. to submit 
comments on the proposed rule. 

Seventy seven comments were received 
and fully considered including 34 from 
programs. 20 from bar associations, 8 
from support programs. 1 from Congti?** 
9 from private parties and 8 others 
Section 1814.1 adopts a previous 
Board resolution defining ’’substantial 
amount” as at least twelve and one-half 
percent (12V4%) of the recipient's Legal 
Services Corporation annualized basic 
field award. This definition of 
substantial amount was previously 
incorporated in Instruction 83-6. In 
response to comments, a waiver 
provision was added to the regulution to 
permit a recipient to request relief from 
the requirement when ’’the nature of the 
population served, and the available 
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attorney population** make compliance 
impossible. Recipients of migrant or 
Native American funding are to use 
their best efforts to meet the 
requirements or the Corporation must be 
satisfied that private legal involvement 
is not feasible. 

Research demonstrates that there are 
several effective and economical ways 
in which to involve private attorneys, on 
either a voluntary or a partially- 
compensated basis. In the delivery of 
legal services to eligible clients. Over 
the years, it has become clear that 
mixed delivery systems provide for 
effective and economical delivery 
service. 

Section 1614.1(c) is a newly added 
subsection, transferred from § 1614.4(c). 
and rewritten to indicate that it 
represents a statement of purpose, and 
not an absolute mandate. The purpose 
of the Corporation's policy of involving 
the private bar is to make the most of 
the limited resources available for legal 
assistance to eligible clients. 

Section 1614.2(b) is modified by 
making the 12.5% requirement applicable 
to national and state support programs 
effective January 1,1985. 

Some comments suggested the 
removal of the language "subject to 
review and evaluation by the 
Corporation" from Section 1614.2(c) on 
the grounds that all activities of 
recipients are subject to such review 
and evaluation, and therefore the quoted 
lungauge is either redundant or implies 
additional review. No additional review 
is implied, and the Corporation retains 
the language cited, which whs 
previously published in the Instruction. 

The regulation defines a wide range of 
activities permitted to involve the 
private bar in the delivery of legal 
assistance to eligible clients. The 
primary consideration is. of course, that 
the highest quality of civil legal services 
be provided to the clients in an effective 
and economical manner. In response to 
comments. § 1614.3(a)(1) has been 
modified to elarify that modified pro 
bono programs are considered 
permissible in fulfilling the PA1 
requirement. The regulation outlines 
specific methods to be undertaken by 
recipients to involve private attorneys in 
providing such legal assistance and 
states the components various systems 
should include. 

Specific financial considerations and 
procedures which the recipient must 
utilize to account for costs allowable for 
private attorney involvement arc set out 
in detail In { 1614.3(d). In response to 
comments, subsection (d)(5)(iii) has 
been modified to allow programs to use 
program-wide staff directives or 
inclusion in collective bargaining 


agreements as well as job descriptions 
for assignment of responsibility for PAI 
activities. Subsection (d)(6) has been 
modified on the basis of comments 
received to exclude secretaries, intake 
persons, and receptionists from the 
keeping of timesheets. 

Section 1614.3(d)(9) provides that 
grants for private attorney involvement 
shall be accounted for by recipients on a 
cost-reimbursable basis. This means 
that, at the end of a grant period, funds 
transferred for private attorney 
involvement activities to a sub-grantee 
must be returned to the recipient if not 
actually expended for private attorney 
involvement activities. It docs not mean 
that costs must first be incurred by a 
sub-grantee and reimbursement sought 
from the recipient. 

Section 1614.3(d)(10) no longer 
contains the requirement in the 
Instruction for interim billing. While 
such a practice would maximize 
efficient management and promote cash 
flow controls for recipients, numerous 
comments requested deletion of that 
requirement* 

The regulation maintains the 
procedural measures implemented in 
Instruction 85-6 and 1984 Grant 
Applications. The recipient must 
develop a specific plan and a budget 
which shall be a part of the recipient's 
refunding application or initial grant 
application. In response to comments on 
the Instruction, the annual requirement 
that each program certify that it is 
spending the sums necessary to comply 
with this Part has been removed. 

The regulation concludes that the 
Office of Field Services will not endorse 
or approve revolving litigation fund 
systems, whose purpose is to encourage 
the acceptance of fee-generating coses 
which are discouraged by the Act and 45 
CFR Part 1609. This prohibition, 
however, does not prevent payment of 
costs or reimbursement of expenses 
incurred by private attorneys in norma) 
situations where litigation might result 
in attorney fees. Examples of such 
situations would be case assignments 
through a judicare or pro bono panel 

list of Subjects in 45 CFR Part 1614 

L^gal services. Private attorneys. 

For the reasons set out above. 45 CFR 
Part 1614 is set forth below in its 
entirety: 

PART 1614—PRIVATE ATTORNEY 
INVOLVEMENT 

Svc 

1614.1 Purpose. 

1614.2 General policy. 

1614.3 Range of activities. 

1614.4 Procedure. 


Sec. 

1614.5 Prohibition of revolving litigation 
funds. 

Authority: Sec. 1007(a)(2)(C) and Sec 
1007(a)(3): 42 U.S.C 2996f(a)(2)(C) and 42 
U.S.C 2990ft»R3). 

9 1614.1 Purpose. 

(a) This part is designed to provide 
direction to recipients of Legal Service* 
Corporation funding on allocating a 
substantial amount of the recipient's 
financial support from the Legal 
Services Corporation to encourage the 
involvement of private attorneys in the 
delivery of legal assistance to eligible 
clients. At least twelve and one-half 
percent (12Vfe%) of the recipient's LSC 
annualized basic field award shall lie 
devoted to the involvement of private 
attorneys in such activities. Funds 
received from the Corporation as one¬ 
time special grants shall not be 
considered in determining the private 
bar involvement requirement. The 
Corporation may in exceptional 
circumstances grant a waiver from the 
12^i% requirement upon application by 
a recipient and a demonstration to the 
satisfaction of the Office of Field 
Services that, because of the nature of 
the population served, and the available 
attorney population, the recipient is 
unable to comply with the requirement 

(b) Recipients of Native American or 
migrant funding shall provide the 
opportunity for involvement in Ihe 
delivery of services by the private bar io 
a manner which Is generally open to 
broad participation In those activities 
undertaken with those funds, or shall 
demonstrate to the satisfaction of the 
Corporation that such involvement is 
not feasible. 

(c) Because the Corporation’s PAJ 
requirement Is based upon an effort to 
generate the roost possible legal services 
for eligible clients from available, but 
limited, resources, recipients should 
attempt to assure that the market value 
of PAI activities substantially exceeds 
the direct and indirect costs being 
allocated to meet the requirements of 
this Part. 

9 1614.2 General policy. 

(a) This Part implements the policy' 
adopted by the Board of Directors of the 
Corporation on October 2,1981. and 
ratified and modified by the Board on 
November 21,1983. requiring that a 
substantia! amount of funds be made 
available to encourage the involvement 
of private attorneys in the delivery of 
legal assistance to eligible clients 
through both pro bono and compensated 
mechanisms, and that such funds be 
expended in on economical and efficient 
manner. 
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(bi Effective January 1,1985, 
recipients of national and state support 
grant awards shall apply the percentage 
requirement to that portion of their 
programs related to any direct advocacy 
activities on behalf of eligible clients. 

(c) Private attorney involvement (PA1) 
shall be hn integral part of a total local 
program undertaken within the 
established priorities of that program in 
i manner that furthers the statutory 
requirement of high quality, economical 
*nd effective client-centered legal 
assistance to eligible clients. Decisions 
concerning implementation of the 
substantial involvement requirement 
rest with the recipient through its 
governing body, subject to review and 
evaluation by the Corporation. 

§ 1614.3 Range of activities. 

(a) Activities undertaken by the 
recipient to meet the requirements of 
this Part might include, but are not 

bmited to: 

(1) Direct delivery of legal assistance 
to eligible clients through organized pro 
bom), reduced fee plans, judicare panels, 
private attorney contracts, and those 
modified pm bono plans which provide 
for the payment of nominal fees by 
eligible clients and/or organized referral 
systems; except that “revolving 
litigation fund*' systems, as described in 
i 1614.5 of this Part, shall neither be 
used nor funded under this Part nor 
funded with any LSC support; 

(2) Support provided by private 
attorneys to the recipient in its delivery 
of legal assistance to eligible clients on 
either a reduced fee or pm bono basis 
through the provision of community 
legal education, training, technical 
assistance, research, advice and 
counsel: co-counseling arrangements: or 
the use of private law firm facilities, 
libraries, computer-assisted legal 
research systems or other resources; 
and. 

(3) Support provided by the recipient 
in furtherance of activities undertaken 
pursuant to this Section including the 
provision of training, technical 
assistance, research, advice and 
counsel; or the use of recipient facilities, 
libraries, computer-assisted legal 
research systems or other resources. 

(b) The specific methods to be 
undertaken by a recipient to involve 
private attorneys in the provision of 
legal assistance to eligible clients will 
be determined by the recipient taking 
into account the following factors: 

(1) The priorities established pursuant 
to Part 1820 of these regulations; 

(2) The effective and economical 
delivery of legal assistance to eligible 
clients; 
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(3) The linguistic and cultural barriers 
to effective advocacy; 

(4) The actual or potential conflicts of 
interest between specific participating 
attorneys and individual eligible clients; 
and. 

(5) The substantive and practical 
expertise, skills, and willingness to 
undertake new or unique areas of the 
law of participating attorneys. 

(c) Systems designed to provide direct 
services to eligible clients by private 
attorneys on either pm bono or reduced 
fee basis, shall include at a minimum, 
the following components: 

(1) Intake and case acceptance 
procedures consistent with the 
recipient's established priorities in 
meeting the legal needs of eligible 
clients; 

(2) Case assignments which ensure 
the referral of cases according to the 
nature of the legal problems involved 
and the skills, expertise, and substantive 
experience of the participating attorney; 

(3) Case oversight and follow-up 
procedures to ensure the timely 
disposition of cases to achieve, if 
possible, the result desired by the client 
and the efficient and economical 
utilization of recipient resources; and, 

(4) Support and technical assistance 
procedures which are appropriate and. 
to the extent feasible, provide access for 
participating attorneys to materials, 
training opportunities, and back-up on 
substantive law and practice 
considerations. 

(d) The receipt shall utilize financial 
systems and procedures to account for 
costs allowable in meeting this Part. 
Such systems shall have the following 
characteristics: 

(1) They shall meet the requirements 
of the Corporation's Audit and 
Accounting Guide for Recipients ond 
Auditors; 

(2) They shall accurately identify and 
account for 

(i) The recipient's administrative, 
overhead, staff, and support costs 
related to private attorney involvement 
activities; 

(ii) Payments to private attorneys for 
support or direct client services 
rendered; 

(iii) Contractual payments to 
individuals or organizations which will 
undertake administrative, support, and/ 
or direct services to eligible clients on 
behalf of the recipient consistent with 
the provisions of this Part; and. 

(iv) Other such actual costs as may be 
incurred by the recipient in this regard. 

(3) Income and expenses relating to 
the PAI effort must be reported 
separately in the year-end audit. This 
may be done by establishing a separate 
fund or by providing a separate 


supplemental schedule of income and 
expenses related to the PAI efforts as 
part of the audit. 

(4) Auditors will be required to 
perform sufficient audit tests to enable 
them to render an opinion on the 
recipient's compliance with the 
requirements of this Part. 

(5) Programs must maintain the 
internal records necessary to 
demonstrate that funds have been 
utilized for private attorney involvement 
consistent with this Part. Internal 
records should include: 

(i) Contracts on file which set forth 
payment systems, hourly rates, 
maximum alowable fees, etc; 

(ii) Bills/invoices which are submitted 
before payments are made; 

(iii) Job descriptions, program 
directives or provisions included in 
collective bargaining agreements which 
set forth specific program staff PAI 
requirements, and 

(iv) Staff time records. 

(6) If any direct or indirect time of 
staff attorneys or paralegals is to be 
allocated as a cost to private attorney 
involvement, such costs must be 
documented by detailed timesheets 
accounting for all of those employees’ 
time, not just the time spent on private 
attorney involvement activities. This 
time-keeping requirement does not 
apply to such employees as 
receptionists, secretaries, in-take 
persons or bookkeepers. 

(7) Direct payments to privote 
attorneys shall be supported by invoices 
and internal procedures performed by 
the program to ensure that the sevices 
billed have actually been delivered. 

(8) Non-personnel costs shall be 
allocated on the basis of reasonable 
operating data. All methods of 
allocating funds shall be clearly 
documented. 

(9) Contracts concerning transfer of 
LSC funds for PAI activities shall 
indicate that such funds will be 
accounted for by the recipient in 
accordance with LSC giiidelines. The 
organization receiving funds will be 
considered a sub-recipient or sub¬ 
grantee and will be bound by all 
accounting and audit requirements of 
the Audit Guide and 45 CFR Part 1827. 
These grants shall be accounted for on a 
cost-reimbursable basis so that the 
primary recipient will be responsible for 
unspent funds. This part does not 
pertain to contracts with individual 
lawyers or law firms who only provide 
legal serv ices directly to eligible clients. 

(10) Each recipient which utilizes a 
compensated private bar mechanism, 
whether judicare. contract, or some 
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other form, shall develop a system 
which inctudes: 

(i) A schedule or uniform 
encumbrances for similar cases; 

(ii) A procedure to determine net 
encumbrances; 

(iii) A mechanism to relate specific 
encumbrances to specific cases; and 

(iv) A way to determine whether 
encumbrances assigned are an accurate 
estimate of actual costs incurred. 

(11) Encumbrances shall not be 
included in the calculation of whether a 
program has met the requirements of 
this Part, nor should they be recorded as 
an expense for audit purposes. Only 
actual expenditures or those amounts 
shown as accounts payable or accrued 
liabilities according to generally 
accepted accounting principles at the 
end of the fiscal period may be utilized 
to determine whether or not the program 
has met the requirements of this Part. 

(12) In private attorney models, 
attorneys may be reimbursed for actual 
costs and expenses, but attorney fees 
may not be paid at a rate which exceeds 
50 percent of the local prevailing market 
rate for that type of service. 

5 1614.4 Procedure. 

(a) The recipient shall incorporate the 
plan and budget required by Instruction 
85-6 to meet the requirements of this 
Part which shall be a part of the 
refunding application or initial grant J 
application. The budget shall be 
modified as necessary to fulfill this Part. 
That plan shall take into consideration: 

(1) The legal needs of eligible clients 
In the geographical area served by the 
recipient and the relative importance of 
those needs consistent with the 
priorities established pursuant to section 
1007(a)(2)(C) of the Legal Services 
Corporation Act (42 U.S.C. 2996f(aM2)) 
and Part 1620 of the Regulations (45 CFR 
1620) adopted pursuant thereto; 

(2) The delivery mechanisms 
potentially available to provide the 
opportunity for private attorneys to meet 
the established priority legal needs of 
eligible clients in an economical and 
effective manner and 

(3) The results of the consultation as 
required below. 

(b) The recipient shall consult with 
significant segments of the client 
community, private attorneys, and bar 
associations, including minority and 
women's bar associations, in the 
recipient's service area in the 
development of its annual plan to 
provide for the involvement of private 
attorneys in the provision of legal 
assistance to eligible clients. 


$ 1614.5 Prohibition of revolving litigation 
funds. 

(a) The Office of Field Services shall 
not endorse or approve revolving 
litigation fund systems which 
systematically encourage the 
acceptance of fee-generaling cases by 
advancing funds to private attorneys for 
costs, expenses and/or attorney fees. 

(b) This prohibition does not prevent 
reimbursement or payment of costs and 
expenses incurred by private attorneys 
in normal situations in which litigation 
may result in attorney fees, such as case 
assignments through a judicare or pro 
bo no panel. 

Dated December 27.1964. 

Richard N. Bsgentfos 
Acting Deputy General Counsel. 

|PR Due. 65-178 Filed 1-3-65; 0 45 «jn| 
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45 CFR Part 1620 

Priorities In Allocation of Resources 

agency: Legal Services Corporation. 
action: Proposed rule. 

summary: Since September the Legal 
Services Corporation has received 
comments concerning both substantive 
and procedural issues involving 
revisions to existing regulations and 
regulations newly put in place. After 
deliberation, the Board of Directors of 
the Corporation at its December 20, 1984 
meeting decided to republish this Part of 
the regulations, along with four others, 
for futher consideration and comment 
This Part 1020 concerning Priorities in 
allocation of resources, was previously 
adopted by the Board on March 3a 1984. 
and published in final form in the 
Federal Register on May 9.1984, 49 FR 
19657. The regulation is currently in 
effect as published here. 
oate: Comments must be received on or 
before February 4.1985. 
address: Comments may be submitted 
to Office of General Counsel. Legal 
Services Corporation. 733 Fifteenth 
Street N.W., Room 601. Washington. 
D.C. 20005. 

FOR FURTHER INFORMATION CONTACT: 

Richard N. Bugenstos. Acting Deputy 
General Counsel. (202) 272-4010: 
SUPPLEMENTARY INFORMATION: The 
Legal Services Corporation published a 
proposed rule revising Port 1620 of its 
regulations governing the process of 
setting priorities for the allocation of 
resources on January 9.1984 (49 FR 
1088). Interested parties were given 30 
days, until February 6,1985. to submit 
comments on the proposed revisions. 


Sixty (60) comments were received and 
thoroughly considered. 

Section 1620.1 Purpose and 1620 a 
Access. A number of comments 
expressed opposition to the added 
phrase "substantially equal access. 1 
Most noted that program, client and 
geographic differences made it virtually 
imposible to attain truly equal access, 
particularly in light of reduced funding 
levels. There was also confusion over 
the newly articulated mandate that 
eligible clients are entilted to "the same 
types of services and level of 
representation." There was a concern 
that such language would prohibit 
otherwise legitimate preferences such u 
for the handicapped, the elderly, etc. 

' Equal access" does not mean 
"idential access". The spirit of the 
revision is to provide a strong mandate 
for priority setting. It does not require 
that clients be ranked on the basis of 
their financial resources, but It does 
permit distinct differences in resources 
to lustify differences in access. Each 
program must do its best to provide the 
highest level of access possible. Each 
program is to set its own priorities 
according to its appraisal of the needs of 
the eligible client community it serves 
Once the priorities are set. however, thr 
proposed rule intends that all eligible 
clients have a reasonably equal 
opportunity to avail themselves of the 
range of services offered by the 
program. 

In reponse to comments, the language 
of S 1620.3 has been modified In the final 
rule to make it clear that equal access is 
not to be considered an absolute 
standard, but is to be interpreted in light 
of the Act's requirement of economical 
and effective delivery of legal service 
as well as in light of differing service 
needs and priorities in different sub- 
areas of a program's service area. 

Section 16202 Procedure. This 
section, which establishes the procedure 
to be followed in setting priorities, has 
been modified in response to comments 
to eliminate the requirement of a needs 
assessment, and to replace it with the 
requirement of an appraisal as appeared 
in the old rule. Comments received 
indicated that a needs assessment was a 
complicated and expensive procedure, 
and that most programs had insufficient 
resources to carry it out. Therefore, thr 
Corporation decided to remove that 
requirement, at least until such time as it 
can provide the necessary assistance to 
meet it. 

The words "the governing body of 
have been added to the opening 
language of ( 1620.2(a) to indicate that 
priority -setting is a policy determination 
to lie carried out by a program's board. 










Federal Register / Vol. 50, No- 3 / Friday, January 4 , 1985 / Proposed Rules 


513 


md is not a staff function. A number of 
comments opposed the inclusion of the 
private bar among those whose opinions 
concerning priorities should be solicited. 
The most frequent objections to such 
input were that the private bar tended to 
be either hostile to or ignorant of the 
needs of eligible clients. The 
Crop* ration, however, encourages the 
involvement of the private bar as a 
policy matter in an attempt to broaden 
knowledge of the concern fox the legal 
problems of eligible clients and to 
provide additional resources to meet 
rhon* needs. 

There were comments opposing the 
langujge in § 1620.2(c) which stated that 
each program's report on its priority 
Kiting activities "shall be submitted to 
the Corporation for approval and shall 
be available to the public. This language 
was apparently interpreted to mean that 
the Corporation would have to approve 
the actual priorities set. The comments 
were of the opinion that this was an 
undue and unwarranted centralization 
of the Corporation’s authority. 

The intent of this subsection, 
however. Is to ensure that programs 
actually carry out the mandate of the 
Act to set priorities based on the needs 
of eligible clients in the service area. 

The Corporation’s role is limited to 
assuring itself that programs have 
complied with that section of the Ad 
Therefore, to make it clear that the 
Corporation’s role is procedural rather 
than substantive, the word "approval” 
has been changed to "acceptance". It 
should be further noted that that word 
acceptance” relates to the report 
submitted, and not to the priorities 
themselves. Note that in the final rule 
51620.2(c) has been renumbered 
{ 1620.4(b). 

Some comments were received on the 
language in } 1020.21c) concerning a 
‘ case acceptance schedule”. The thrust 
of the responses was that the term wus 
not sufficiently defined. Some were 
concerned that this was to be pre¬ 
determined and therefore unrealistic, 
while others expressed approval if the 
intention was to make such a schedule a 
compliance reporting device. Thia is 
intended to be a device to a program's 
compliance with its priorities, as well as 
an aid to staff in the determination of 
cases appropriate for acceptance under 
die priorities set by the program. 

A number of comments were critical 
of the deletion of the phrase ’’the genera) 
effect of the resolution of a particular 
category of cases or matters an eligible 
clients in the area served” from old 
subsection (b)(7). Most stated that the 
deleted .Mnguage provided guidance on 
the use of scarce resources and that its 
absence, along with the "equal access” 


mandate, would impede the 
effectiveness of the priority-set ting 
process. This modification, however, 
was proposed to complement the 
Corporation’s policy that priorities 
should be based on the right of the 
individual client to legal assistance as 
opposed to an approach that makes a 
judgment as to which cases may have 
the most impact on an eligible does of 
clients. 

Section 1620.3 Access. A recipient 
shall allocate resources consistent with 
the purposes and requirements of the 
Act. regulations, guidelines and 
instructions, including 116202 of these 
regulations, so as to substantially 
provide that all potentially eligible 
clients in the recipient s service area 
have reasonably equal access to the 
same type of services and level of 
representation to the maximum extent 
economically practical Type of services 
may vary as required to meet different 
priorities in differeul parts of the 
recipient’s service area, and level of 
representation may vary based on 
differences in client financial resources. 
Availability of services should be 
reasonably proportional to the 
distribution of eligible clients by county 
or parish within the recipient’s service 
area. Where a recipient serves an area 
that is not easily defined by parish of 
county jurisdictions, other units of 
political subdivision should be utilized. 

Section 1620.4 Implementation. Thia 
newly designated section contains 
i 1620.5 from the proposed rule and 
§ 16202(c) from the proposed rule, as 
discussed above. 

Section 1620.5 Annual Review The 
word ’‘annual” has been added to 
highlight the periodic nature of the 
review. Further, the language has been 
modified to clarify that the priorities are 
to be reviewed "by the governing body 
of the recipient". This is in response to 
comments which interpreted the 
language of the proposed rale to mean 
that the Corporation would conduct the 
annual review. Such a reading is 
contrary to the intent of that section, 
and consequently the language has been 
modified to clarify it. 

In addition, the word "distribution" 
has been added to the list of changes to 
be considered, to clarify* that it is not 
merely the size and needs of the etigjbfe 
client population in a service area which 
be considered, but also their distribution 
within such area. 

List of Subjects in 45 CFR Part 1620 

Legal services. 

For the reasons set out in the 
preamble, 45 CFR Purl 1620 Is set forth 
below in its entirety: 


PART 1620-PRIORITIES IN 
ALLOCATION OF RESOURCES 

Soc. 

1620.1 Purpose. 

1620.2 Procedure. 

1020.3 Access. 

1620-4 Implementation. 

1020.5 Annual review. 

Authority: Sec. 1007(a)(2) Legal Services 
Corporation Act of 1074. ee emended (42 
U S.C 2960((a)(2)). 

9 1620.1 Purpose. 

This part is designed to ensure that a 
recipient, through policy and plans 
adopted by its governing body, takes 
into account the view of eligible clients, 
staff, the private bar and other 
interested persons in establishing 
priorities for allocating its resources in 
an economical and effective manner, 
consistent with the purposes and 
requirements of the Act and other 
provisions of Federal law; it is further 
designed to ensure that all potential 
eligible clients are provided 
substantially equal access to the same 
types of services and levels of 
representation, unless differences in 
level of services are based on 
differences in client fin&nical resources. 

9 1620.2 Procedure. 

(a) The governing body of a recipient 
shall adopt procedures for establishing 
priorities in the allocation of its 
resources. The procedures adopted 
shall: 

(1) Include an effective appraisal of 
the needs of eligible clients in the 
geographic areas served by the 
recipient, and their relative importance, 
based on information received from 
potential or current eligible clients 
solicited in a manner reasonably 
calculated to obtain the attitude of all 
significant segments of the client 
population, as well as input from the 
recipient's employees, governing body 
members, the private bar. and other 
interested persons. In addition to 
substantive legal problems, the 
appraisal shall address the need for 
outreach, training of the recipient's 
employees, and support services; 

(2) Insure an opportunity for 
participation by all significant segments 
of the client community and the 
recipient’s employees in the setting of 
priorities, in the development of the 
report required by { 1020.4(b). and in the 
annual review required by § 16205, and 
provide an opportunity for comment by 
interested members of the public. 

(b) The following factors shall be 
among those considered by the recipient 
in establishing priorities: 
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(1) The appraisal described in 
paragraph (a)(1) of this section; 

(2) The population of eligible clients in 
the geographic areas served by the 
recipient, including all significant 
segments of that population with special 
legal problems or special difficulties of 
access to legal services; 

(3) The resources of the recipient; 

(4) The availability of another source 
of free or low-cost legal assistance in a 
particular category of cases or matters; 

(5) The availability of other sources of 
training, support and outreach services; 

(6) The relative importance of 
particular legal problems of the clients 
of the recipient; 

(7) The susceptibility of particular 
problems to solution through legal 
processes*: and 

(8) Whether legal efforts by the 
recipient will complement other efforts 
to solve particular problems in the area 
served. 

i 1620.3 Access. 

A recipient shall alllocate resources 
consistent with the purposes and 
requirements of the Act. regulations, 
guidelines and instructions, including 
I 1820.2 of these regulations, so as to 
substantially provide that all potentially 
eligible clients in the recipient's service 
area have reasonably equal access to 
the same type of services and level of 
representation to the maximum extent 
economically practical. Type of services 
may vary as required to meet different 
priorities in different parts of the 
recipient's service area, and level of 
representation may vary based on 
differences in client financial resources. 
Availability of services should be 
reasonably proportional to the 
distribution of eligible clients by county 
or parish within the recipient's service 
area. Where a recipient serves an area 
that is not easily defined by parish or 
county jurisdictions, other units of 
political subdivision should be utilized 

5 1620.4 Implementation. 

(a) The governing body of a recipient 
shall establish policies and procedures 
that assure clients and the Corporation 
that cases which are accepted for 
representation of eligible clients 
substantially comply with the priorities 
adopted by the recipient. 

(b) By June 30.1984. each recipient 
shall prepare an initial written report 
describing its priorities, how they were 
devoloped. the resultant case 
acceptance schedule, and the 
implications ol those priorities for tho 
allocation of its resources and the 
composition, training, and support of its 
personnel. This report shall be 
submitted to the Corporation for 


acceptance and shall be available to the 
public. 

i 1620.5 Annual review. 

Priorities shall be reviewed by the 
governing body of the recipient at least 
annually. After the Initial report 
described In S 1820.4(b) each recipient 
shall submit to the Corporation an 
annual report summarizing the review of 
priorities, the date of the most recent 
appraisal, the timetable for the future 
appraisal of needs and evaluation of 
priorities, and mechanisms which will 
be utilized to ensure effective client 
participation in priority-setting, and any 
changes in priorities. The report shall 
also include a copy of the case 
acceptance schedule adopted as a result 
of the priority review and assessment of 
the changes made in current operations 
of the recipient as a result of the priority 
review. The following factors shall be 
among those considered in determining 
whether the recipient's priorities should 
be changed: 

(a) The extent to which the objectives 
of the recipient's priorities have been 
accomplished; 

(b) Changes in the resources of the 
recipient; 

(c) Changes in the size, distribution, or 
needs of the eligible client population: 
and 

(d) implementation of § 1820.3. 

Dated: December 27. 1984. 

Richard N. Bageostos, 

Acting Deputy General Counsel 
[FR Doc. 65-179 Filed 1-8-85. 8:45 am) 
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45 CFR Part 1622 

Public Access to Meeting Under the 
Government In the Sunshine Act 

agency: Legal Services Corporation. 
action: Proposed rule. 

summary: Since September the Legal 
Services Corporation has received 
comments concerning both substantive 
and procedural issues involving 
revisions to existing regulations and 
regulations newly put in place. After 
deliberation, tho Board of Directors of 
the Corporation at its December 20,1984 
meeting decided to republish this Part of 
the regulations, along with four others, 
for further consideration and comment 
This Part 1822. concerning public access 
to meetings under the Government in the 
Sunshine Act. was previously adopted 
by the Board on July 9.1984, and 
published in final form in the Federal 
Register on August 2.1984. 49 FR 30939, 
The regulation is currently in effect as 
published here. 


date: Comments must be received on or | 
before February 4. 1985. 

adoress: Comments may be submitted 
to Office of General Counsel. Legal 
Services Corporation. 733 Fifteenth 
Street. NW.. Room 812, Washington, 

D.C 20005. 
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FOR FURTHER INFORMATION CONTACT: 

Richard N. Bagenstos, Acting Deputy 
General Counsel. (202) 272-4010. 
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SUPPLEMENTARY INFORMATION: On Ma) 

29.1984. the Legal Services Corporation 
published in the Federal Register (49 FR 
22348) a proposed rule which would 
revise the Corporation's regulations 
implementing the Sunshine Act. 

Interested parties were given thirty 
days, until june 26,1984, in which to 
submit comments on the proposed rule. 
Six comments were received on or 
before that date and four comments 
were received after the close of the 
comment period. All ten comments were 
given full consideration. The final rule 
contains no modifications in response to 
those comments. 

The only change made between the 
proposed and final versions is a 
technical change in paragraph (g) of 
{ 1622.6. The word "significantly" is 
removed after the word "likely" and 
inserted after the word "frustrate". This I 
change does not change the substance of 
the paragraph. It is merely a correction 
of Fjiglish usage, the need for which wai 
discovered when the regulation was 
reviewed for final publication in the 
Federal Register. 

The comments received opposed three 
basic provisions of the proposed rule 
contained in 9S 1622.2,1622.4, and 
1622.9. 

Section 1022.2 Definitions . The 
comments received opposed the new 
definition of the term "public 
observation". Commentators argued that 
the definition acted to limit or reduce 
public comment and participation in 
Board meetings. The definition, 
however, does not restrict public 
comment, but merely clarifies the term 
"public observation". The Sunshtnu Act 
does not create any right of participation 
for observ ers of meetings. The 
Corporation’s By-laws always have left 
participation to the invitation of the 
Chairman of the meeting. The proposed 
rule provided for an orderly method by 
which public comment may proceed 
Therefore, no change was made in the 
proposed regulation. 

Section 10224 Puplic announcement 
of meetings: Comments received on this 
section opposed the change in the 
sending of notices of meetings to the 
governing bodies of recipients rather 
than to eoch recipient of funds. The 
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Icumrmmtators believed that this change 
IwtHiM result (n recipients not receiving 
[tijBely notice of meetings. 

I The Corporation’s primary 
rtlatunship is with the governing body 
L'a recipient. Therefore, it is 
impropriate that notice be sent by the 
Corporation to the governing body. The 
Uiiguage of the regulation does not 
preclude additional notice. No change 
>Ms made in the proposed regulation. 

Section 1622,9 Emergency 
! proceeding s» The comments received on 
; i&is section opposed the provision for 
emergency proceedings. The comments 
irgued that the provision violates the 
Sunshine Act in that the emergency 
proceedings are a closed meeting and 
that notice of any change in the place of 
(he meeting must be made seven days 
prior to the change of the meeting place. 
Several comments advocated the 
removal of disruptive members of the 
Audience. Several uther comments 
argued that the provision was to broad 
m that it neither defined when 
emergency proceedings could be 
instituted with sufficient specificity to 
avoid abuse nor defined who would be 
allowed to attend the emergency 
proceeding*. 

Ttui * mcrgency proceedings provision 
it intended to allow the Board to 
conduct Corporation business in that 
unusual circumstance when the conduct 
of members of the public renders the 
Board incapable of conducting its 
business. The phrase ’’rendered 
incapable of conducting a meeting" 
implies that the disruption is of an 
extraordinary magnitude such that any 
attempts at order have failed. 

The phase ’'representatives of the 
public and media” ensures that the 
removed proceedings will be observed 
by the public, and together with the 
additional safeguards provided in 
paragraph (c) of the section, ensures that 
the meeting is an open meeting within 
the spirit and letter of the Sunshine Act. 

The argument that seven days* notice 
b required by the Sunshine Act is not 
well founded The Sunshine Act 
provides that for each meeting ”tho 
agency shall make public 
announcement, at least one week before 
the meeting, of the time, place, and 
lubject matter of the meeting, whether it 
is to be open or closed to the public, and 
the nnme and phone number of the 
official designated by this agency to 
respond to requests for information 
■bout the meetings ” 5 U.S.C. 552b(e)(1h 
rhis notice requirement applies to the 
initial setting of the meeting. Indeed, the 
Sunshine Act provides for meetings on 
less than one week’s notice where the 
members of the agency determine, by a 
recorded vote, that agency husiness 


requires a meeting to be called at an 
earlier date. 5 U.S.C. 552b(e)(l). The 
public announcement requirement under 
the Sunshine Act is also a requirement 
under the Corporation’s regulations. 45 
CFR 1622.4. and should be fulfilled prior 
to the meeting in which the emergency 
proceedings are implemented. 

The implementation of emergency 
proceedings is not the setting of a 
meeting, and does not change the time, 
date or subject matter of a meeting, nor 
does it change whether the meeting is 
open or closed. The implementation of 
emergency proceedings merely changes 
the place of the meeting Under the 
Sunshine Act. "(tjhe time or place of a 
meeting may be changed following the 
public announcement required [by 5 
U.S.C. 552b(e)(l)| only if the agency 
publicly announces such change at th» 
earliest practicable time/* 5 U.S.C. 
552b(r)(2). The public announcement 
requirements of 5 U.S.C. 552bfi*Hl) do 
not apply to the changes in the place of 
the meeting made by the implementation 
of the emergency proceedings provision. 
Therefore* action taken pursuant to the 
emergency proceedings provision does 
not require seven days prior notice. 

The comment suggesting expulsion of 
disruptive observers implies the use of 
force. Such action in an already tense 
atmosphere would cause a 
confrontational situation that may 
escalate into violence endangering the 
safety of non-disruptive observers and 
the Board members. By moving the 
meeting from the disruption, the 
Corporation has elected the least 
confrontational option that will allow 
the Board to conduct its business and at 
the same time adhere to the Sunshine 
Act 

For the foregoing reasons, the 
Corporation has made no changes in 
8 1822.9 in response to comments 
received. 

List of Subjects in 45 CFR Part 1622 
Legal services. Sunshine Ad. 

For the reasons set out in the 
preamble. 45 CFR Part 1622 is set forth 
below in its entirety. 

PART 1622—PUBLIC ACCESS TO 
MEETINGS UNDER THE GOVERNMENT 
IN THE SUNSHINE ACT 

Sec. 

16221 Purpose and scope. 

16222 Definitions. 

16223 Open meeting*. 

16224 Public announcement of meetings 

16225 Grounds on which meetings may be 
closed or information withheld. 

1622.6 Procedures for closing discussion or 
withholding information. 

1622.7 Certification by the General Counsel. 
1622* Records of dosed meetings 


Set 

16229 Emergency proceedings. 

1622.10 Report to Congress. 

Authority: Sec. 1004(g). Pub. L 95-222 91 
Slat. 1619 (42 U.S.C 2996c(g)). 

§ 16221 Purpose and scope. 

This Part is designed to provide the 
public with full access to the 
deliberations and discussions of the 
Board of Directors of the Legal Service* 
Corporation, committees of the Board, 
and state Advisory Councils, while 
maintaining the ability of those bodies 
to carry out their responsibilities and 
protecting the rights of individuals 

§ 16222 Definitions. 

"Board" means the Board of Directors 
of the Legal Services Corporation. 

"Committee" means any formally 
designated subdivision of the Board 
established pursuant to } 1601.27 of the 
By laws of the Corporation. 

"Council" means a state Advisory 
Council appointed by a state Governor 
or the Board pursuant to section 1004(f) 
of the Legal Services Corporation Act of 
1974, 42 U.S.C. 2996c(f). 

"Director" means a voting member of 
the Board or a Council. Reference to 
actions by or communications to a 
"Director” means action by or 
communications to Board member* with 
respect to proceedings of the Board, 
committee members with respect to 
proceedings of their committee*, and 
council members with respect to 
proceedings of their councils. 

"General Counsel" means the General 
Counsel of the Corporation, or. In the 
absence of the General Counsel of the 
Corporation, a person designated by the 
President to fulfill the duties of the 
General Counsel or a member 
designated by a council to act as it* 
chief legal officer. 

"Meetings" means the deliberations of 
a quorum of the Board, or of any 
committee, or of a council, when such 
deliberation* determine or result in the 
joint conduct or disposition of 
Corporation business, but does not 
include deliberations about a decision to 
open or close a meeting, a decision to 
withhold information about a meeting, 
or the time, place, or subject of a 
meeting. 

"Public observation" means the right 
of any member of the public to attend 
and observe a meeting within the limits 
of reasonable accommodations made 
availabe for such purposes by the 
Corporation, but does not include any 
right to participate unless expressly 
invited by the Chairman of the Board of 
Directors, and does not include any right 
to disrupt or interfere with the 
disposition of Corporation business. 
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“Publicly available*' for the purposes 
of § 1622.6(e) means to be procurable 
either from the Secretary of the 
Corporation at the site of the meeting or 
from the Office of Government Relations 
at Corporation Headquarters upon 
reasonable request made during 
business hours. 

“Quorum" means the number of Board 
or committee members authorized to 
conduct Corporation business pursuant 
to the Corporation's By-laws, or the 
number of council members authorized 
to conduct its business. 

“Secretary" means the Secretary of 
the Corporation, or, in the absence of 
the Secretary of the Corporation, a 
person appointed by the Chairman of 
the meeting to fulfill the duties of the 
Secretary, or a member designated by a 
council to act as its secretary. 

$ 1622.3 Open meetings. 

Every meeting of the Board, a 
committee or a council shall be open in 
its entirety to public observation except 
as otherwise provided in $ 1622.5. 

( 1622.4 Public announcement of 
meetings. 

(a) Public announcement shall be 
posted of every meeting. The 
announcement shall include: 

(1) The time, place, and subject matter 
to be discussed: 

(2) whether the meeting or a portion 
thereof is to be open or closed to public 
observation: and 

(3) the name and telephone number of 
the official designated by the Board, 
committee, or council to respond to 
requests for information about the 
meeting. 

(b) The announcement shall be posted 
at least seven calendar days before the 
meeting, unless a majority of the 
Directors determines by a recorded vote 
that Corporation business requires a 
meeting on fewer than seven days 
notice. In the event that such a 
determination is made, public 
announcement shall be posted at the 
earliest practicable time. 

(c) Each public announcement shall be 
posted at the offices of the Corporation 
in an area to which the public has 
access, and promptly submitted to the 
Federal Register for publication. 
Reasonable effort shall be made to 
communicate the anouncement of a 
Board or committee meeting to the 
chairman of each council and the 
governing body of each recipient of 
funds from the Corporation, and of a 
council meeting to the governing body of 
each recipient within the same state. 

(d) An amended announcement shall 
be issued of any change in the 
information provided by a public 


announcement. Such changes shall be 
made in the following manner: 

(1) The time or place of a meeting may 
be changed without a recorded vote. 

(2) The subject matter of a meeting, or 
a decision to open or close a meeting or 
a portion thereof, may be changed by 
recorded vote of a majority of the 
Directors that Corporation business so 
requires and that no earlier 
announcement of the change was 
possible. An amended public 
announcement shall be made at the 
earliest practicable time and in the 
manner specified by § 1622.4 (a] and (c). 
In the event that changes are made 
pursuant to { 1622.4(d)(2). the amended 
public announcement shall also include 
the vote of each Director upon such 
change. 

9 1622.5 Grounds on which meetings may 
be dosed or information withheld. 

Except when the Board or council 
finds that the public interest requires 
otherwise, a meeting or a portion thereof 
may be closed to public observation, 
and information pertaining to such 
meeting or portion thereof may be 
withheld, if the Board or council 
determines that such meeting or portion 
thereof, or disclosure of such 
information, will more probably than 
not: 

(a) Relate solely to the internal 
personnel rules and practices of the 
Corporation: 

(b) Disclose mutters specifically 
exempted from disclosure by statute 
(other than the Freedom of Information 
Act, 5 U.S.C. 552): Provided, That such 
statute 

(1) Requires that the matters be 
withheld from the public in such a 
manner as to leave no discretion on the 
issue, or 

(2) Establishes particular types of 
matters to be withheld: 

(c) Disclose trade secrets and 
commercial or financial information 
obtained from a person and privileged 
or confidential: 

(d) Involve accusing any person of a 
crime or formally censuring any person: 

(e) Disclose information of a personal 
nature where disclosure would 
constitute a clearly unwarranted 
invasion of personal privacy: 

(f) Disclose investigatory records 
compiled for tho purpose of enforcing 
the Act or any other law. or information 
which if written would be contained in 
such records, but only to the extent that 
the production of such records or 
information would 

(1) Interfere with enforcement 
proceedings, 

(2) Deprive a person of a right to a fair 
trial or an impartial adjudication. 


(3) Constitute an unwarranted 
invasion of personal privacy, 

(4) Disclose the identity of a 
confidential source. 

(5) Disclose investigative techniques 
and procedures, or 

(6) Endanger the life or physical safety 
of law enforcement personnel: 

(g) Disclose Information the premature 
disclosure of which would be likely to 
frustrate significantly implementation of 
a proposed Corporation action, except 
that this paragraph shall not apply in 
any instance where the Corporation has 
already disclosed to the public the 
content or nature of its proposed action, 
or where the Corporation is required by 
law to make such disclosure on its own 
initiative prior to taking final action on 
such proposal: or 

(h) Specifically concern the 
Corporation's participation in a civil 
action or proceeding, an action in a 
foreign court or international tribunal or 
an arbitration, or the initiation, conduct, 
or disposition by the Corporation of a 
particular case Involving a 
determination on the record after 
opportunity for a hearing. 

9 1622.6 Procedures for dosing 
discussion or withholding Information. 

(a) No meeting or portion of a meeting 
shall be closed to public observation 
and no information about a meeting 
shall be withheld from the public, except 
by a record vote of a majority of the 
Directors with respect to each meeting 
or portion thereof proposed to be closed 
to the public, or with respect to any 
information that is proposed to be 
withheld. 

(b) A separate vote of all the Director* 
shall be taken with respect to each 
meeting or portion thereof proposed to 
be closed to the public, or with respect 
to any information which is proposed to 
be withheld: except, a single vote may 
be taken with respect to a series of 
meetings or portions thereof which are 
proposed to be closed to the public, or 
with respect to any information 
concerning such series of meetings, so 
long as each meeting in such series 
involves the same particular matters 
and is scheduled to be held no more 
than thirty days after the initial meeting 
in such series. 

(c) Whenever any person's interest 
may be directly affected by a matter to 
be discussed at a meeting, the person 
may request that a portion of the 
meeting be closed to public observation 
by filing a written statement with the 
Secretary. The statement shall set forth 
the person's interest, the manner in 
which that interest will be affected al 
the meeting, and the grounds upon 
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I ffhich closure Is claimed to be proper 
I under § 1622,5. The Secretary shall 
I promptly communicate the request to 
I the Directors, and 8 recorded vote as 
I required by paragraph (a) of this section 
I shall be taken if any Director so 
[ requests. 

(d) With respect to each vote taken 
pursuant to paragraph (a) through (c) of 
this section, the vote of each Director 
participating in the vote shall be 
recorded and no proxies shall be 
allowed. 

(e) With respect to each vote taken 
pursuant to paragraph (a) through (c) of 

! this section, the Corporation shall within 
one business day, make publicly 

available: 

(1) A written record of the vote of 
each Director on the question; 

(2) A full written explanation of the 
action dosing the meeting, portion(s) 
thereof, or series of meetings, together 
with a list of ail persons expected to 
attend the meetingfs) or portion(s) 
thereof and their affiliation. 

11622.7 Certification by ths General 

Counsel. 

Before a meeting or portion thereof is 
closed, the General Counsel shall 
publicly certify that, in his opinion, the 
meeting may be closed to the public and 
ahall state each relevant exemption. A 
copy of the certification together with a 
itatement from the presiding officer of 
the meeting setting forth the time and 
place of the meeting and the persons 
present, shall be retained by the 
Corporation. 

f 1622.0 Records of closed meetings. 

(a) The Secretary shall make a 
complete transcript or electronic 
recording adequate to record fully the 
proceedings of each meeting or portion 
thereof closed to the public, except that 
m the case of a meeting or any portion 
thereof closed to the public pursuant to 
paragraph (h } of f 1622.5, a transcript, a 
recording, or a set of minutes shall be 
made. Any such minutes shall describe 
*11 matters discussed and shall provide 
a summary of any actions taken and the 
reasons therefor, including a description 
of each Director's views expressed on 
any item and the record of each 
Director’s vote on the question. All 
documents contained in connection with 
any action shall be Identified In the 
minutes. 

(b) A complete copy of the transcript, 
recording, or minutes required by 
paragraph (a) of this section shall be 
maintained at the Corporation for a 
Board or committee meeting, and at the 
a Ppropriate Regional Office for a council 
meeting for a period of two years after 
the meeting, or until one year after the 


conclusion of any Corporation 
proceeding with respect to which the 
meeting was held, whichever occurs, 
later 

(c) The Corporation shall make 
available to the public all portions of the 
transcript, recording, or minutes 
required by paragraph (a) of this section 
that do not contain information that may 
be withheld under 8 1622.5. A copy of 
those portions of the transcript, 
recording, or minutes that are available 
to the public shall be furnished to any 
person upon request at the actual cost of 
duplication or transcription. 

(d) Copies of Corporation records 
other than notices or records prepared 
under this Part may be pursued in 
accordance with Part 1002 of these 
regulations. 

8 1622.9 Emergency proceedings. 

(a) In the event that the Directors are 
rendered incapable of conducting a 
meeting by the acts or conduct of any 
members of the public present at the 
meeting, the Directors may thereupon 
determine by a recorded vote of the 
majority of the number of Directors 
present at the meeting to remove the 
meeting to a different location and to 
invite representatives of the public and 
media to attend the proceeding at the 
new location. 

fb) The emergency proceedings at the 
new location shall be recorded by 
means of an electronic recording 
adequate to record fully the emergency 
proceedings, or a transcript of the 
emergency proceedings shall be made 
by a certified court reporter. 

(c) In the event that the actions of 
members of the public present at the 
meeting necessitate action pursuant to 

f 1622.9 (a), the Corporation shall a!$o— 

(1) Make a written statement 
summarizing the proceedings at the 
emergency proceedings available to the 
public at the close of the emergency 
proceedings; 

(2) Make the entire transcript of 
electronic recording produced pursuant 
to paragraph fb) of this section available 
for public Inspection within a 
reasonable time after the close of the 
emergency proceedings. A copy of the 
transcript or recording shall be 
furnished to any person upon request at 
the actual cost of duplication or 
transcription. 

(3) Report the activities of the 
emergency proceedings at the next 
scheduled meeting of the Board 

(d) Actions taken pursuant to this 
section shall not be construed to be 
actions taken pursuant to 8 1622.6 
(Procedure for closing discussion or 
withholding information). Action taken 
pursuant to this section does not create 


any right to withhold any Information 
regarding the emergency proceedings or 
action taken therein. 

8 1C22.10 Reporting to Congress. 

The Corporation shall report to the 
Congress annually regarding its 
compliance with the requirements of the 
Government in the Sunshine Act. 5 
U.S.C. 552(b). including a tabulation of 
the number of meetings open to the 
public, the number of meetings or 
portions of meetings closed to the 
public, the reasons for closing such 
meetings or portions thereof, and a 
description of any litigation brought 
against the Corporation under 5 U.S.C 
552(b), including any costs assessed 
against the Corporation in such 
ligitation. 

Dated: December 27.1964. 

Richard N. Bagenstos. 

Acting Deputy General Counsel. 

|FR Doc. 85-182 Filed 1-3-84; 8,45 am| 
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INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1057 

(Ex Parte No. MC-43 (Sub-No. 16) 

Lease and Interchange of Vehicles 
(Identification Devices) 

agency: Interstate Commerce 
Commission. 

action: Extension of time to file 
comments to notice of proposed 
rulemaking. 

summary: In a decision served 
December 12. 1984 (49 FR 48576. 
December 13.1984), the Commission 
proposed to amend Title 49 of the Code 
of Federal Regulations in order to avoid 
carrier liability for the acts of others 
upon termination of a lease agreement 
if. for any reason, the equipment 
continues to display the carrier’s 
identification. In response to a petition, 
this notice extends the time for filing 
comments to that proposal from January 
14,1985 until March 4. 1985. 
date: Comments must be received by 
March 4.1985. 

address: Send comments (original and 
15 copies) to: Ex Parte No. MC-43 (Sub- 
No. 16), Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington. D.C. 20423. 
FOR FURTHER INFORMATION CONTACT: 
Paul W. Schach, (202) 275-7885 
or 

Howell I. Spom, (202) 275-7891. 
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SUPPLEMENTARY INFORMATION: Hy letter 

fited December 17.1984. the Interstate 
Carriers Conference (Conference), 
which filed the petition requesting 
Institution of this rulemaking 
proceeding, has requested that the time 
for filing comments in this proceeding be 
extended until March 4.1985. The 
Conference states that the regulations 
proposed by the Commission in the 
notice of proposed rulemaking differs 
substantially from those it proposed 
and. accordingly, its members need to 
discuss and consider them. The 
Conference also states that the holiday 
season, which falls during the comment 
period, makes consultation among 
members and preparation of comments 
difficult. It requests that we extend the 
comment period until after the next 
regularly scheduled meeting of its 
Executive Committee in mid-February, 
1985. On December 24.1984. the 
American Trucking Associations, Inc., 
filed a letter in support of the 
Conference's request for an extension 
The requested extension of time is 
warranted. An extension until March 4. 
1985. will not unduly delay the 
resolution of issues in this proceeding, 
and will afford the Conference sufficient 
time to analyze and comment on the 
proposed regulations. 

It is ordered: 

The date for filing comments ts 
extended to March 4.1985. 

Decided: December 28.1984 
By the Commisrion, Re«*ne H. Taylor, fr., 
Chairman. 

|ame* H. Bayne. 

Secretory. 

[EH Doc. 85-204 Filed 1-3-86, 845 am) 
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DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 21 

Review of Regulations Implementing 
the Endangered Species Act 
Exemption for Certain Raptors; Raptor 
Propagation Permits; Federal Falconry 
Standards 

agency: Fish and Wildlife Service. 

Interior. 


action: Notice of Intent and Request for 
Comments. 


summary: By regulation published July 
8.1983 (48 FR 31600) effective August 8. 
1983, the Fish and Wildlife Service 
amended regulations concerning 
falconry' permits (50 CFR 21.28). Federal 
falconry standards (50 CFR 21.29). a 
special purpose raptor propagation 
permit (50 CFR 21.27). and creating a 
new raptor propagation permit (50 CFR 
21.30). Pursuant to these amended 
regulations raptor propagators and most 
falconers could purchase, sell, or barter 
captive-bred raptors, including raptors 
otherwise "exempt” from such activities 
by virtue of protections under the 
Endangered Species Act of 1973 and the 
Migratory Bird Treaty Act During the 
comment period, the Fish and Wildlife 
Service received numerous comments 
concerning effects of implementation of 
the proposed rule. 

In accordance with its responsibilities 
to protect wildlife; including raptor 
species, the Fish and Wildlife Service 
will review the regulations governing the 
possession, sale, purchase, barter, and 
use of raptors. In particular the Fish and 
Wildlife Service solicits public comment 
concerning its review of regulations 
published in 50 CFR Part 21. 

date: Public comments on this notice 
must be received in writing by February 
4, 1985. 

addresses: Comments may be mailed 
to Director (LE). Fish and Wildlife 
Service, P.O. Box 28008. Washington. 
D.C. 20005. or delivered weekdays to the 
Division of Law Enforcement. Fish and 
Wildlife Service. 3rd Floor, 1375 K 
Street. NW. Washington. D.C, between 
8:00 a m. and 4:00 p.m. Comments should 
bear the identifying notation REG 21-02- 
13. 

FOR FURTHER INFORMATION 
contact: Kathleen King, Division of 
Law Enforcement. Fish and Wildlife 
Service. P.O. Box 28008. Washington. 
D.C. 20006. telephone: (202) 343-9242. 

list of Subjects in 50 CFR Part 21 

Birds, special purpose permits, 
falconry permits, Federal falconry 
standards, raptor propagation permits. 


Dated: December 21.1984. 

J. Craig Potior. 

Acting Assistant Secretory for Fish and 
Wildlife and Parks . 

1FR Doc. 85-211 Filed 1-3-85; 8 45 am) 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 642 

Coastal Migratory Pelagic Resources 
of the Gulf of Mexico and South 
Atlantic 

agency: National Marine Fisheries 
Service (NMFS), NOAA. Com mem 
action; Notice of public hearings. 

summary: The Gulf of Mexico and 
South Atlantic Fishery Managemen' 
Councils will hold public hearings in 
conjunction with their Council meetings 
to comment on proposed changes to the 
druft amendment to the fishery 
management plan for coastal migratory 
pelagic* (mackerels). 
dates: The hearings on January 9 and 
30. 1985. will be convened at 1:30 p m . 
adjourning at approximately 2:30 p.m. 
The hearing on January 18,1985. will be 
convened at 7:30 p.m.. adjourning at 
approximately 10:00 p.m. 
addresses: The hearings will take 
place at the following locations: 

January 9. 1985— Sheraton Plaza 
Royal**. 3777 North Expressway. 
Brownsville. Texas. 

January 18. 1985 —Westshore Inn. 5303 
West Kennedy Boulevard. Tampa. 
Florida. 

January 30. 1985 —Southpark Building. 
Suite 308^ 1 Southpark Circle, 
Charleston. South Carolina. 

FOR FURTHER INFORMATION CONTACT; 

Wayne Swingle. Gulf of Mexico Fishery 
Management Council. Lincoln Center. 
Suite 881. 5101 West Kennedy 
Boulevard. Tampa. Florida 33809, phone 
813-228-2815. 

Dated Oecember 31. 1984 
Roland Finch. 

Director Office of Fisheries Ma nag’went 
Not;coal Marine Fisheries Service. 

|FR Doc. 85-248 Filed t -3-85; 8 45 am| 
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| T tis section of the FEDERAL REGISTER 
I contains documents other than rules or 
Ipoposed rules that are applicable to the 
I cubit Notices of hearings and 
Investigation^ committee meetings, agency 
| Mc&ons and rulings, delegations of 
| iitherty. filing of petitions 8nd 
| ipp»cat'ons and agency statements of 
pgmdatfon and functions ore examples 
rj documents appearing in this section 


department of agriculture 

Food and Nutrition Service 

Sommer Food Service Program for 
I Children; Program Reimbursement 
Rates for 1985 

agency: Food and Nutrition Service. 

USD A 

action: Notice._ 

summary: This notice informs the public 
of the tnnua! adjustments to the 
reimburseflMNift rates for meals served in 
the Summer Pood Service Program for 
Children. These adjustments reflect 
changes in the Consumer Price Index 
and are required by the statute 
governing the Program. 

INFECTIVE DATE: January 11985 
rOR FURTHER INFORMATION CONTACT: 
Stanley C. Garnett, Child Nutrition 
Division, Food and Nutrition Service. 

US Department of Agriculture, 
Alexandria, Virginia 22m (702) 7WV- 
3820 , 

SUPPLEMENTARY INFORMATION: 

Classification: This notice has been 
reviewed under Executive Order 12291 
*nd has not been classified as major 
tweause it will not have an annual effect 
on the economy of $100 million, will not 
wuse a major increase in costs or 
phees, and will not have a significant 


economic impact on competition, 
employment, investment, productivity, 
innovation or on the ability of U.S. 
enterprises to compete with foreign- 
based enterprises in domestic or foreign 
markets. This notice has also been 
reviewed with regard to the 
requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601-612). Robert 
E. Leard, Administrator of the Food and 
Nutrition Service, has certified that this 
notice will not have a significant 
economic impact on a substantial 
number of small entities. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.$.C. 3507). 
no new recordkeeping or reporting 
requirements have been included that 
are subject to approval from the Office 
of Management and Budget. 

Background 

Pursuant to section 13 of the National 
School Lunch Act (42 U.S.C. 1761) and 
the regulations governing the Summer 
Food Service Program for Children (7 
CFR Part 225), notice is hereby given of 
adjustments in Program payments for 
meals serv ed to children participating in 
the Summer Food Program for Children 
during the 1985 Program. Adjustments 
ore based on changes in the food away 
fmm home series of the Consumer Price 
Index for All Urban Consumers for the 
period November 1983 through 
Nobember 1964. The new 
reimbursement rates in cents are as 
follows* 

Maximum Per Meal Re>m8uresment Rates 


DWWI 

Luncr. e> Succor 
Stcxtfwrunt. 


•4 75 
IS2S0 
4000 


Maximum Per Meal Reinsuresue vr 
Rates—C ontinued 



The total amount of payments to State 
agencies for disbursement to Program 
sponsors will be based upon these 
Program reimbursement rates end the 
number of meals of each type served. 

The above reimbursement rates, before 
being rounded-off to the nearest quarter- 
cenL represent a 3.97 per cent increase 
during 1984 (from 324.8 in November 
1963 to 337.7 in Novrmber 1984) in the 
food away from home series of the 
Consumer Price Index for All Urban 
Consumers, published by the Bureau of 
Labor Statistics of the Department of 
Labor. 

Definitions 

The terms used in this Notice shall 
have tho meanings ascribed to them in 
the regulations governing the Summer 
Food Service Program for Children (7 
CFR Part 226). 

(Catalog of Federal Domestic Assistance 
Programs No. 10.359) 

{Sec 2. Pub. L 96-166, 91 Stat 1325, (42 U.S.C. 
1761J: (sec. 5. Pub. L 96-827.92 Stat. 3620. (42 
U.S.C. 1761); (sec. 609, Pub. L 07-35. 95 Stat 
627, (42 U5C 1761)) 

Dated: December 31, 1964 
Robert E. Leard. 

Administrator, Food and Nutrition Service. 
|FR Doc 85-313 Hied 1-3-85; 8*45 am) 

*UJMG coot 


CIVIL AERONAUTICS BOARD 

Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits Filed, Week Ended 

December 21, 1984 

Subparl Q Application 

The due date for answers, conforming application, or motions to modify scope are set forth below for each application. 
Following the answer period the Board may process the application by expedited procedures. Such Procedures may consist of 
lbo adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings. 



42701 


OeiCf^pton 


Amw AS. Inc and ftorfm Momoa Inc., c'o Lmranc* O Waafco. S*«mo ty WmAo 4 Ozmar*. 
20006 


300. t?H Conrwcftcul A<*. NW , Wwhngio*, DC 


<*t *?, 1*4 
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Dac 20, 1964 


Dot 21, 1964 


JO** •50»oi ton orf Amw Air . Inc and Frorfcor Norrort me purwart to $#c*oo% 40* #nd 412 of t* Ad art Subpait O oMN» Bo*tf t Proem*** 
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Fronted Moroon. conarttng o* 

0) TNi carkkeat* lor Routs 367 sumortmg toragn •» taraportaton btfMn Tar-*>* Ronds and London. U'rtsd Kingdom and 
(2) Tha osrtAcals tor Routs 402 su^orwg lor*gn or tramportaaon batmn Oarwar. Cdorsdo and London. Cnasd Kingdom. 

Confcjm*ng Apptcsoona. Moaons to McxMy Scop* and Anaaara mar bo toad by January 14 1965 

RacAc Alaska Aslnsa. Inc. c/0 RoOart C lattar. 1621 GomacScut Am*. KW. Sun 300. Washington. D-C 20009 Appkcaton of Pac*c Al»*« 
me pursuant to Sacton 401 o< 9* Act and Subpart O Ol «w Beards ProcmXral RagM—ona ipptai tor a csikiM of pubic convomarc* ad rwo 
an n daUndt tarn* to partorm scftsdiAed atfartaSa as transportation ol parson, proparty and mail bstatoan the tarmnal poed Fairbanks, a»«u, ( 
Barnaul pome Bartar bland (Kaktov*) Alaska 

Contormmg Appacakom, Morions to Mortfy Soopa and Answer s may ba Red by January 16. 1965 

Bnash Caradonan Antyt Uwtad c'o Laonarrj N Babcock Suit 700, 1220 N*»'**nm Sr . MW Washmgtoa OjC 20006 

Appkeabon of Brtoh Catadorsan Always Uwtad piaauar* to Section 402 d «* Act and Subpart 0 erf the Board's Proctoual Ragutoftona 
•mandnsam ol its lort*r> m camar parn* laauad pusart to Order 62-12-1 <• sc as to grsnt a the addbon*i roust authority to tan* Nm Ycak. * 
Anaarar may ba Mad by January 16. 1966 

Ha* Ae c/0 Ronald K Brown, Patton. Boggs 6 Stow. 2S50 M Street MW Waahmgtcrv D C 20037. 

Appaceoon or Ke« A* pursuers to Secaon 402 oMhe Act and Subpari O ol the Board’s Procedural Bogota tore requests * tora^n an c*ner p*m* ». 
Mam Aa to engage r achadulad tormgn as transposition oi persona, property rdmlH Mom 
(s| Between Porf-awPrtnca, Ha* and Mrarm Ftorta and 
flbf Between Port au^mca. Ha* and Mew York. Mew V<*l 

Conkmang AppAcabona Motor* to Moc*y Scops and Anewart may ba Mad by iwwury 17. 1965 

Ua vagas Upreaa Arknea, Inc. c/o Naihamal P Bread. Jr. Shaw Pttnen. Pods 6 Trowbndge. 1600 M Street, MW, Washington. DC 

AppAcakon ol Las Vagaa Expraas Atom. Inc pumart to Secflon 401 of to# Art and Sutpart O Ol toa Board s Procedural Raguiebons at**- 
carskcata or pubic corwemance and necessity aufhortnng 4 to engage * achcdiaad *r tranaportason oI 
in toe Uniad States and any Oder port ti the Unded States 

Contomang ApcAcabona. Moaona to MocMy Scope and Answers may ba Mad by January 16. 1965 






20031 

to • 


Phyllis T. Kay Inc. 

Secretary. 

|FR Doc 85-253 Filed 1-3-85: 8:65 am) 

BILLING COOt 6320-01-41 


CAB form 433— Foreign Air Carrier 
Application for Statement of 
Authorization; Proposed Collection of 
Information 


AGENCY: Civil Aeronautics Board. 

action: Notice of Proposed Collection of 
Information under the Paperwork 
Reduction Act (44 U.S.C. 35). 


Summary: The Civil Aeronautics Board 
Is requesting the Office of Management 
and Budget's approval to extend the 
collection of information in CAB Form 
433, "Foreign Air Carrier Application for 
Statement of Authorization." OMB 
approval iB required under the 
Paperwork Reduction Act of 1980. 

DATED: December 27.1984. 

FOR FURTHER INFORMATION CONTACT: 

Mary P. Wray. Bureau of International 
Aviation. Civil Aeronautics Board. 
Washington, D.C, 20428, (202) 673-5878. 

SUPPLEMENTARY INFORMATION: Agency 
Clearance Officer From W'hom a Copy 
of the Collection of Information is 
Available: Robin A. Caldwell (202) 673* 
5922. 


How Often the Collection of 
Information Must Be Filed: On 
Occasion. 

Who is Asked or Required to Report: 
Foreign Air Carriers, 

Estimate of Number of Annual 
Responses: 170 


Estimate of Number of Annual Hours 
Needed to Complete the Collection of 
Information: 85. 

Phylli. T. Kaylor, 

Secretary. 

|FR Doc 85-263 Filed 1-3-85; 8:45 6m) 

B'lLJMQ COOf 6320-01-41 


I Docket No. 42585; Order 84-12-1181 

Petition of Transamerica Airlines, Inc. 
for Rulemaking and Other Relief to 
Implement Section 9<a) of the CAB 
Sunset Act of 1984; Order Amending 
Certificates 

Adopted by the Civil Aeronautics 
Board at its Office in Washington. D.C.. 
on the 28th day of December. 1984. 

By Order 84-11-90. served November 
28, 1984. the Board directed all 
interested persons to show cause why it 
should not amend all section 418 all- 
cargo air service certificates outstanding 
as of January 1.1985, to remove, as of 
lhat date, the conditions prohibiting 
intra-Alaska and intra-Hawaiian 
service. The condition, set forth in each 
section 418 certificate, generally reads 
as follows: (1) Nothing in this certificate 
shall be construed as authorizing all- 
cargo air service between any pair of 
points both of which are within the State 
of Alaska or the State of Hawaii. 

The order provided that its findings 
and conclusions would become final if 
no objections were Bled by December 
12.1984. No timely objections were filed. 


In a late-filed comment. MarkAir. Inc. 
an Alaskan air carrier, requests 
clarification that the removal of the 
certificate restriction authorizes only 
interstate cargo carriage between point* 
within Alaska or Hawaii, not the 
carriage of purely intrastate traffic 

Clarification is not necessary . Section 
418 certificates by their terms limit thp 
authority granted to "air transportation' 
as defined in the Act. the "intra-Alaska 
service discussed in Order 84-11-90 is 
therefore clearly so limited. 

As no substantive objections have 
been raised to our show cause order 
will make it final. 

Accordingly, 

1. We grant the motion of MarkAir 
Inc. to file a late comment in this 
proceeding; 

2. We amend, effective January 1. 
1985, all section 418 all-cargo air service 
certificates issued and outstanding hk of 
that date by removing Ihe condition, 
described above, which prohibits intra 
Alaska and intra-Hawsii service. 

3. This order shall be served on a)) 
certificated air carriers: and 

4. This order shall be published in the 
Federal Register. 

Ali Members concurred. 

By the Civil Aeronautics Board; 

Phyllis T. Kaylor, 

Secretary. 

|FR Doc. 85-262 Filed 1-3-85; 8:45 am| 

BILLING COOC 4326-01-41 





















Federal Register / Vol. 50. No. 3 / Friday. January 4. 1985 / Notices 


521 


DEPARTMENT of commerce 

International Trade Administration 

Sodium Gluconate From the European 
I communities; Preliminary Results of 
Administrative Review of Suspension 

Agreement 

agency: International Trade 

Admnistration/Import Administration 

Department of Commerce. 

AcnOH: Notice of preliminary results of 
Administrative review of suspension 
jjprrment 

summary: The Department of 
Commerce has conducted an 
administrative review of the agreement 
spending the countervailing duty 
investigation on sodium gluconate from 
the European Communities. The review 
covers the period November 1.1982. 
through October 31.1983. 

As a result of the review, the 
Department has preliminarily 
determined that the signatories have 
complied with the terms of the 
suspension agreement and that their 
combined shipments constituted more 
than 8S percent of the imports of sodium 
gluconate into the United States from 
the European Communities during the 
period of review. Interested parties are 
invited to comment on these preliminary 
results. 

EFFf ctive DATE: January 4.1985. 

FOR FURTHER INFORMATION CONTACT. 

Ai |emraott or Lorenza Olivas. Office of 
Compliance. International Trade 
Administration. U.S. Department of 
Commerce. Washington. D C. 20230: 
telephone (202) 37-2788. 

SUPPLEMENTARY INFORMATION: 

Background 

On May 1.1984. the Department of 
Commerce ("the Department’') 
published in the Federal Register (49 FR 
18589) the final results of its last 
administrative review of the agreement 
suspending the countervailing duty 
investigation on sodium gluconate from 
the European Communities (“the EC’) 

146 FR 58132. November 3a 1981). The 
Department also announced its intent to 
conduct the next administrative review. 
As required by section 751(a)(1) of the 
Tariff Act of 1930 ("the Tariff Act"), the 
Department has now conducted that 
administrative review. 

Scope of the Review 

Imports covered by the review are 
shipments of the chemical sodium 
gluconate from the EC Such 
merchandise is currently classifiable 
under item 437.5250 of the Tariff 
Schedules of the United States 


Annotated. The review covers the 
period November 1.1982 through 
October 31.1983 and two programs: 
production refunds and export 
restitution payments. Funds for these 
programs are provided through the 
Guidance and Guarantee Fund operated 
under the Common Agricultural Policy 
of the EC. 

The review covers the original 
signatory to the agreement. Joh. A. 
Renckiser GmbH of West Germany, and 
the supplemental signatory. Akzo 
Chemie Nederland B.V. of the 
Netherlands. Akzo did not become 
subject to the terms of the agreement 
until June 1.1983: however, the firm 
responded to our questionaire for the 
entire period of review. 

Analysis of Programs 

(1) Production Refunds 

The EC provides production refunds 
to companies involved in the 
transformation of certain agricultural 
goods into monufactured products. 
Dextrose and glucose, ingredients used 
in the production of sodium gluconate, 
are manufactured products of com and 
potatoes and are eligible for production 
refunds. Akzo and Benckiser received 
no production refunds for merchandise 
shipped to the United Stales during the 
period of review. 

(2) Restitution Payments 

Restitution payments are fixed on a 
periodic basis and granted when the 
world price of sodium gluconate is lower 
than the EC "market" price. Benckiser 
did not apply for or receive export 
restitution payments or any equivalent 
payments under this program from the 
EC for merchandise shipped to the 
United States during the period of 
review. Akzo reported the receipt of 
restitution payments for the period 
October 1.1982 through December 31. 
1982. Akzo, however, was not subject to 
the terms of the suspension agreement 
during the period in which the firm 
recrived payments. 

Preliminary Results of the Review 

As a result of our review, we 
preliminarily determine that Akzo and 
Benckiser have complied with the terms 
of the suspension agreement for the 
period November 1,1982. through 
October 31.1983. The agreement can 
remain in force only so long as 
shipments covered by it account for at 
least 85 percent of exports of such 
merchandise to the United States. Our 
information indicates that Akzo and 
Benckiser accounted for more than 85 
percent of the imports into the United 


States of EC sodium gluconate during 
the review period. 

Interested parties may submit written 
comments on these preliminary results 
within 30 days of the date of publication 
of this notice and may request 
disclosure and/or a hearing within 10 
days of the date of publication. Any 
hearing, if requested, will be held 45 
days after the date of publication or the 
first workday thereafter. Any request for 
an administrative protective order must 
be made no later than 5 days after the 
date of publication. The Department will 
publish the Final results of this 
administrative review including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 5 355.41 of the Commerce 
Regulations (19 CFR 355.41). 

Doted: December 28. 1964. 

Alan F. Holrnor. 

Deputy Assistant Secretary, Import 
Administration. 

[FR Doc. 85-248 Filed 1-3-85: 8:45 am) 

S2LLIMQ COOC MiO-DS-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List 1985; Addition 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Addition to Procurement List 


summary: This action adds to 
Procurement List 1985 a commodity to 
be produced by workshops for the blind 
and other severely handicapped. 
effective date: January 4.1985. 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5. Suite 
1107.1755 Jefferson Davis Highway. 
Arlington. Virginia 22202. 

FOR FURTHER INFORMATION CONTACT: 
C.W. Fletcher. (703) 557-1145. 
SUPPLEMENT ARY INFORMATION: On 
September 28. 1984 the Committee for 
Purchase from the Blind and Other 
Severely Handicapped published a 
notice (49 FR 38325) of proposed 
additions to Procurement list 1985. 
October 19.1984 (49 FR 41195). 

Additions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodity listed 
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below is suitable for procurement by the 
Federal Government under 41 U.S.C. 46- 
48c. 85 Stat. 77. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodity listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodity procured by the 
Government. 

Accordingly, the following commodity 
is hereby added to Procurement List 
1985: 

Clfl&s 8340 

Cover. Tent: 8340-00-262-2397 
E.R. Alley. )r.. 

Acting Executive Director. 

IFR Doc. 65-159 Filed 1-3-65: 8 45 am] 

BULMQ COOC IWO JJ K 


Procurement Ust 1985; Proposed 
Additions 

agency: Committee far Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Proposed Additions to 
Procurement List. 

summary: The Committee has received 
proposals to add to Procurement Ust 
1985 commodities to be produced by and 
services to be provided by workshops 
for the blind and other severely 
handicapped. 

oate: Comments must be received on or 
before: February 6,1985. 
address: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. Crystal Square 5. Suite 
1107,1755 Jefferson Davis Highway. 
Arlington, Virginia 22202. 
for further information contact: 
C.W. Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C, 
47(a)(2), 85 Stat. 77. Its purpose is to 
provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 

Additions 

If the Committee approves the 
proposed additions, all entitles of the 
Federal Government will be required to 
procure the commodities and services 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodities and services to 


Procurement Ust 1985, October 19,1984 
(49 FR 41195): 

Clast 7110 

Chalkboard. Portable 7110-00-132-6050. 
7110-00-643-7917 

SIC 0762 

Grounds Maintenance. Federal Building 2800 
Cottage Way. Sacramento. California 

SIC 7331 

Mailing Service, National Endowment for the 
Humanities. 1100 Pennsylvania Avenue. 
N.W., Room 202. Washington. D.C 

SIC 7349 

lunitorial/Custodial. Naval Communications 
Unit (Cheltenham). Washington. D.C. 
Innitorlal/Custodial. Indiana Dunes Ni»ion*l 
Lakeshore. 1100 North Mineral Springs. 
Porter. Indiana 

lunitoriiii/Custodial. U.S. Army Rescrve- 
Kukowski Center. Donaldson Center. 
Perimeter Road, U S- Army Reserve Center. 
2201 Laurens Road A 1003 Grove Road. 
Suite B A C, Greenville, South Carolina. 

E K, Alley. Jr.. 

Actwg Executive Director. 

(FR Doc. 85-160 Filed 1-3-65; 6 45 am| 

RILLING COOC S 


DEPARTMENT OF 0EFENSE 

Department of the Army 

Distribution of Section 10721 Tenders; 
Procedural Change 

AGENCY: Military Traffic Management 
Command. Army Department. DOD. 
action: Notice of procedural change. 

summary: Effective February 1.11)85. 
the Military Traffic Management 
Command (MTMC) will amend the 
current procedure for the distribution of 
less-load freight tenders (less-load 
tenders are applicable to general 
commodity freight shipments weighing 
less than 10.000 pounds and/or air cargo 
general commodity shipments weighing 
less than 1.000 pounds). For Notice of 
current procedure see Federal Register. 
Vol. 48, No. 236, Friday, December 9, 
1983. Under the amended procedure, 
MTMC area commands at Bayonne. N| 
and Oakland. CA will discontinue the 
distribution of individual less-load 
tender copies to Department of Defense 
shipping installations. Carriers filing 
less-load tenders having an origin 
territorial application (Blocks 1IA(1)(2) 
and/or 11B(1)(2) of tender form) 
encompassing more than one shipping 
installation will be required to mail or 
deliver tender copies, imprinted with 
distribution date and distribution 
number assigned by Headquarters. 
Military Traffic Management Command, 
to all shipping installations within the 


geographical area de gnated in the 
carrier tender. Subsequent to the 
assignment of the distribution number, 
the Directorate of Inland Traffic. 
Headquarters, Military Traffic 
Management Commn J will mail a 
dated and numbered lender copy, letter 
of instruction, and installation ad dn**g 
list to the issuing carrier The issuing 
carrier will continue to produce the 
requisite number of tender copies, but 
will now mail or deliver them to the 
applicable shipping installations. All 
tender copies must be legible, including 
the Headquarters. Military Traffic 
Management Command official 
distribution number and date, and all 
Department of Defense shippers covered 
by the tender must be furnished a copy 
of the tender. Carriers cannot send 
tender copies to preferred shippers to 
the exclusion of all other eligible 
shippers. Repeated failure to furnish 
Department of Defense shippers with 
the requisite number of lender coptV* 
will subject the tender to removal from 
further consideration in routing of 
Department of Defense less-load freight 
(raffia Additionally, carriers are 
reminded that when making refertm em 
their tender to their own tariffis), as a 
governing publication for the 
development of less-load rates, rulw or 
points of service, they are required 
furnish without cost a copy of that tariff 
to any Department of Defense 
installation using the tender. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Allen Kirby, Chief. Transit and 
Tariff Branch. Headquarters. Military 
Taffic Management Command. ATTN: 
MT-INN-T, 5611 Columbia Pike. Falls 
Church. VA 22041. Telephone: (202) 756- 
1149/1567. 

SUPPLEMENTARY INFORMATION: As a 

result of deregulation, the Military 
Traffic Management Command has 
experienced a steady increase in freight 
tender filings. Additionally, more 
carriers now have broad coverage 
operating authority permitting 
unrestricted service between all pomrs 
in the United States. Consequently. 
load tenders now offer broader 
geographical coverage than ever before 
This has impacted upon the Military 
Traffic Management Command s ability 
to provide timely distribution of tenders 
to Department of Defense shippers. 
Since Transportation Officers are only 
authorized to use carriers’ tenders that 
have been distributed by the Military 
Traffic Management Command, carriers 
are denied timely access to less-load 
freight shipments due to our current 
distribution procedure. Many less-load 
carriers have indicated a desire to 
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Lrfarn the distribution function 
Keimtves aB a means to make their 
CnJers available to Transportation 
■Offices on a more timely basis. We 
Kfiievt this suggestion has merit. 
Cticularly in light of the competitive 
I iture of the less-load traffic market 
Kjoption of this new procedure will 
|rxpe<lite the distribution of less-load 
linden*, giving carriers quicker access to 
Irulitary freight traffic. To facilitate an 
Icrcle;’} transfer to the new procedure, 
■£<» Military TrafTic Management 
(Command's area commands may 
I advance the start date by mutual 
I agreement with the issuing carrier. 

I Ntkoa H. Maiet. Jr. 

I Cokml General Staff. Director of Inland 
I Tran I HQ Military Traffic Management 

Xc&nm-nd. 

m Do,, 85-123 Filed 1-3-65; 8:45 am) 

I RUNG COO* J71MW* 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 

Commission 

1 1Docket Noe. STS 1-176-002, et aL) 

I ANR Pipeline Company, et aL: 

I Extension Reports 

Deceir.ber 26.1064. 

The companies listed below have filed 
Mansion reports pursuant to section 


311 of the Natural Gas Policy Act of 197B 
(NGPA) and Part 284 of the 
Commission's regulations giving notice 
of their intention to continue 
transportation and sales of natural gas 
for an additional term of up to 2 years. 
These transactions commenced on a 
self-implementing basis without case- 
by-case Commission authorization. The 
sales may continue for an additional 
term if the Commission docs not act to 
disapprove or modify the proposed 
extension during the 90 days preceding 
the effective date of the requested 
extension. 

The table below lists the name and 
addresses of each company selling or 
transporting pursuant to Part 284; the 
party receiving the gas; the date that the 
extension report was filed; and the 
effective date of the extension. A letter 
“IT in the Part 284 column indicates a 
transportation by an interstate pipeline 
which U extended under } 284.105. A 
letter # *C* indicates transportation by an 
intrastate pipeline extended under 
§ 284.125. A TT indicates a sale by on 
intrastate pipeline extended under 
{ 284.148. A “G M Indicates a 
transportation by an interstate pipeline 
pursuant to { 284.221 which is extended 
under $ 284.10S. Three other symbols are 
used for transactions pursuant to a 
blanket certificate issued under 


5 284.222 of the Commission's 
Regulations. A "G(HS)" indicates 
transportation, sale or assignments by a 
Hinshaw pipeline; A "G(LT)" indicates 
transportation by a local distribution 
company, and a "G(LSJ" indicates sales 
or assignments by a local distribution 
company. 

Any person dcsiring to be heard or to 
make any protests with reference to said 
extension report should on or before 
January 10.1985. file witfy the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, a petition to 
intervene or protest in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211 or 385.214). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants party to a 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission’s 
Rules. 

Kenneth F. Plumb. 

Secretaryf. 
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Trwkfan* On Co P 0 Boa 1642 Houston. TX 77001 

Houston Pv* Co. . . 

11-16-64 

9 

2-16-66 

Bad Rmt Plpsfm#, 1700 PsciV to*. Dofla* TX 7M01 . 

Trantwaitom Pipilno Co. -.«~.. - M .. ... 

11-20-64 

C 

9-01-86 


' -«*• Mmion nportt wora Med after iha (Me apoc*«5 fry *a ComnMOrt i RagMafcyv and aft* fra the ***** of • fcrtfwr Comnmt 0*d» 
-TTw nettang of tttnpa doaa nol cocuMuto a datormnaflon of if* Wngt comply «*m Corwwon i na^jlaeor* 


|ttt Ooc. 85-267 Filed 1-3-85; 8:45 am| 
COOf 4717-01-41 


I Docket No. CP85-147-000J 

Arkansas Louisiana Gas Company, a 
Division of Arkla, Inc.; Request Under 
Blanket Authorization 

December 81.1984. 

Take notice that on December 4.1984. 
Arkansas Louisiana Gas Company, a 
division of Arkla. Inc. (Applicant). P.O. 
Box 21734. Shreveport. Louisiana 71151. 
Hied in Docket No. CP85-147-000 a 
request pursuant to { 157.205 of the 
Commission's Regulations under the 


Natural Gas Act (IB CFR 157.205) for 
authorization to construct and operate 
sales taps on four furisdictional lines to 
permit direct retail sales of gas to end- 
users under the certificate issued in 
Docket No. CP82-384-000. as amended 
in Docket No. CPB2-384-001. pursuant to 
Section 7 of the Natural Gas Act, all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

It is stated that Applicant proposes to 
construct and operate a sales tap on its 
Line BT-1 in Carland County, Arkansas, 
to enable Applicant to deliver gas to 
Muuricc Hilton, who it is estimated 
would use approximately 90 Mcf per 


year for residential purposes. Applicant 
further proposes to construct and 
operate a sales tap on Us Line BM-21 in 
Faulkner County. Arkansas, to enable 
Applicant to deliver gas to Connie 
Clover and James Thronbrough, who it 
is estimated would use approximately 90 
Mcf per year for residential purposes. 
Applicant also proposes to construct 
and operate a sales tap on Us Line AM- 
187 in Jefferson County. Arkansas, to 
enable Applicant to deliver gas to David 
Myhand. who It is estimated would use 
approximately 90 Mcf per year for 
residential purposes. Applicant also 
proposes to construct and operate a 
sales tap on its Line F-5-F in Lincoln 
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Parish, Louisiana, to enable Applicant to 
deliver gas to twenty-five domestic 
customers initially requesting service, 
who It is estimated would use 
approximately 2.750 Mcf per year for 
residential purposes. 

Applicant states that the proposed 
sales taps would all be retail sales of 
gas for use and consumption in the 
ordinary course of its retail gas business 
in the area. The gas would be delivered 
from Applicant’s general system supply, 
which it is stated is adequate to provide 
the service 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to { 157.205 
of the Regulation under the Natural Gas 
Act (18 CFR 157.205} a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb. 

Secretary. 

(FR Doc. 85-277 Fifed 1-3-85; 8 45 am) 

SIUJMQ COOS €717-01-11 


I Project Mo. 6068-001] 

The California Department of Water 
Resources; Surrender of Exemption 

December 28,1984. 

Take notice that the California 
Department of Water Resources, 
Exemptee for the proposed Las Hores 
Power Plant Project No. 8068. has 
requested that its exemption be 
terminated. The exemption was issued 
on June 10,1982. The project would have 
been located on an existing outlet pipe 
from Mojave Siphon below Cedar 
Springs Dam on the West Fork of 
Mojave River, in San Bernardino 
County. California. 

The Exemptee filed the request on 
November 19,1984. and the exemption 
from licensing for Project No. 8068 shall 
remain in effect through the thirtieth day 
after issuance of this notice unless that 
day is a Saturday. Sunday or holiday as 
described in 18 CFR 385.2007, in which 
case the exemption shall remain in 
effect through the first business day 
following that day. New applications 
involving this project site, to the extent 


provided for under 18 CFR Part 4 . may 
be filed on the next business day. 
Kenneth F. Plumb. 

Secretary. 

|FR Doc. 85-268 Filed 1-3-85; 8:45 am) 

WLUMO COO€ €717-01-41 


(Docket No. CP85-144-0001 

Columbia Gas Transmission Corp M * 
Request Under Blanket Authorization 

December 31,1984. 

Take notice that on December 3,1984. 
Columbia Gas Transmission 
Corporation (Columbia), 1700 
MacCorkle Avenue. S.E., Charleston. 
West Virginia 25314, filed in Docket No.. 
CP85-144-000 a request pursuant to 
§ 157-205 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205) for authorization to 
transport natural gas on behalf of 
Cytemp Specialty Steel (Cyclops Corp.) 
(Cytemp) under the certificate issued in 
Docket No. CP83-70-000 pursuant to 
section 7 of the Natural Cas Act. all as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Columbia proposes to transport op to 
2.6 billion Btu equivalent of natural gas 
per day for Cytemp through June 30, 

1985. Columbia states that the gas to be 
transported would be purchased from 
Petrobank Operating Company 
(Petrobank) and would be used as 
process fuel In Cytemp's Bridgeville, 
Pennsylvania, plant. 

It is indicated that Columbia has 
released certain gas supplies of 
Petrobank and that these supplies are 
subject to the ceiling price provisions of 
sections 102.103.107 and 108 of the 
Natural Gas Policy Act of 197a It is 
further Indicated that Cytemp has made 
arrangements to purchase this released 
gas from Petrobank. Columbia states 
that it would receive the gas from 
Petrobank and redeliver the gas to 
Columbia Gas of Pennsylvania, Inc. 
(CPA), the distribution company serving 
Cytemp, near Bridgeville. Pennsylvania. 
Columbia states it would charge 29.93 
cents per dt equivalent of gas as set 
forth in its Rate Schedule TS-1 of 
Columbia's FERC Gas Tariff. Columbia 
states that it would retain 2.43 percent 
of the total quantity of gas delivered into 
its system for company-use and 
unaccounted-for gas. as set forth in 
Columbia’s Rate Schedule TS-1. 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385214) a motion to intervene or notice 


of intervention and pursuant to 5 157.20$ 
of the Regulations under the Natural 
Gas Act (18 CFR 157.20$) a protest to tii* 
request. If no protest is filed within the 
time allowed therefor, the proposes 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request sbaD 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Cas Act 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-276 Filed 1-3-85.8:45 am) 

WLUMO coot €717-4 Ml 


[Docket No. CP64-169-002) 

Columbia Gaa Transmission Corp.; 
Request Under Blanket Authorize: r 

December 31,1984. 

Take notice that on December 13. 
1984, Columbia Cas Transmission 
Corporation (Columbia). P.O. Box 1273, 
Charleston, West Virginia 25325, filed in 
Docket No. CP84-169-002 a request 
pursuant to § 157-205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) for authorization to continue to 
transport up to 3 billion Btu of natural 
gas per day on behalf of Proctor and 
Gamble Manufacturing Company (PACJ 
through June 30.1985, under the 
certificate issued in Docket No. CPR3- 
70-000 pursuant to section 7 of the 
Natural Css Act all as more fully set 
forth in the request which is on flic with 
the Commission and open to pub?i< 
inspection. 

Columbia states that the current 
authorization to transport gas to P8C* 
Baltimore, Maryland, plant expired 
November 1.1984. Columbia further 
states that in all other respects the 
transportation arrangement would 
remain the same. 

Any person or the Commission’s staff 
may, within 45 days after Issuance of 
the instance notice by the Commission 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CTR 
385-214) a motion to intervene or notice 
of intervention and pursuant to 1157.205 
of the Regulations under the Natural 
Cas Act (16 CFR 157.205) a protest to the 
request If no protest is flled within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest the instant request shall 
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Ly treated as an application for 
Lithorization pursuant to section 7 of 
Le Natural Gas Act. 

|krnr>Hh F. Plumb. 

ybatiary* 

U* Doc 85-279 Filed 1-3-85; 8 45 ami 
tamo coot i7i7-oi.il 


iOocket No CP85-173-0001 

Columbia Gas Transmission Corp.; 
Request Under Blanket Authorization 

itondiorSI. 1984. 

Take notice that on December 13. 

1964. Columbia Gas Transmission 
Corporation (Columbia). 1700 
MdcCorkle Avenue. S.E.. Charleston. 

West Virginia 25314. filed In Docket No 
CP85-173-000 a request pursuant to 
f 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas on 
behalf of Harbison-Walker Refractories. 
Division of Dresser Industries. Inc. 
(Harbisan-Walker). under Ihe certificate 
I tuued in Docket No. CP83-76-000 
pursuant to Section 7 of the Natural Gas 
| Act. all as more fully described in the 
request which is on file with the 
Commission and open to public 
I inspection. 

It is indicated that pursuant to the 
terms of an August 23.1984. gas 
I purchase and sales agreement. 

Harbison-Walker acquired volumes uf 
gas from Texaco Inc. (Texaco) for use as 
process gas at Harbison-Walker's 
Grantsville, Maryland, plant. In order 
for Mu rbison-Walker to receive tts gas. it 
is explained that Harbison-Walker has 
<>ntercd into a gas transportation 
agreement with Columbia. It is indicated 
that Columbia would receive up to 8 # 
billion Btu of natural gas per day from 
Texaco in Clinton County. 

Pennsylvania, and redeliver gas. less 
retamage. to Columbia Gas of Maryland, 
Inc., Grantsville for further 
transportation to Harbison-Walker's 
plant It is stated that Columbia began 
trim, sporting the gas on behalf of 
Harbison-Walker on October 10.1984. 
pursuant to § 157209 of the Columbia 
Regulations. Columbia herein proposes 
to transport 650 million Btu of gas on an 
average day and 237 billion Btu on an 
mnual basis on behalf of Harbison- 
Walker through June 30, 1985. Columbia 
states that it would charge 29.93 cents 
per dt equivalent for gas it transports 
hereunder, this rate is set forth in Rate 
Schedule TS-1 of Columbia's FERC. Gas 
lariff. In addition. Columbia states it 
would retain a percentage of the total 
quantity of gas delivered into its system 
•or M>mpany-use and unaccountcd-for 


gas. This percentage as reflected in Rate 
Schedule TS-1. is currently 2.43 percent. 

In addition. Columbia proposes to 
undertake certain filing requirements to 
implement the “flexible authority" 
provision of its transportation 
agreement as to sources of gas and/or 
receipt delivery points. It is stated that 
Columbia would file the following 
information, within 30 days of the 
addition or deletion of any gas suppliers 
and/or receipt delivery points. 

1. Copy of the gas purchase contract 
between the seller and the end-user. 

2. Statement as to whether the supply 
is attributable to gas under contract to 
and released by a pipeline or distributor 
and if so. identification of the parlies, 
and specification of the current contract 
price; 

3. Statement of the Natural Gas Policy 
Act of 1978 (NGPA) pricing categories of 
the added supply, if released gas. and 
the volumes attributable to each 
category. 

4. Statement that the gas is not 
committed or dedicated within the 
meaning of NGPA section 2(18); 

5. Location of the receipt/delivery 
points being added or deleted. For 
deletions provide the name of the 
producer/supplier. 

6. Where an Intermediary participates 
in the transaction between the seller 
and the end-user, the information 
required by | 157.209(c)(l)(ix) of the 
Commission's Regulations. 

7. Identity of any other pipeline 
involved in the transportation. 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to 1157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb. 

Sitcrtinry. 

| FR Doc. 85-280 Filed 1-3-85; 8:45 am] 

BlUJftQ COOf *717-01-11 


(Docket No. 085-156-000) 

Conoco Inc.; Application for Blanket 
Limited-Term Certificate of Public 
Convenience and Necessity With Pre- 
Granted Abandonment 

December 31.1964. 

Take notice that on December 28, 

1984. Conoco Inc. (Conoco). P.O. Box 
2197, Houston. Texas 77252, filed an 
application pursuant to Sections 4 and 7 
of the Natural Gas Act. 15 U.S.C 717c, 
717f and the provisions of 18 CFR Purt 
157, for a blanket limited-term certificate 
of public convenience and necessity and 
other authorizations enabling Conoco to 
conduct a limited-term spot sales 
marketing program, hereinafter referred 
to as Conoco's Special Marketing 
Program (Conoco SMP), all as more fully 
set forth in the application on file with 
the Commission and open to public 
inspection 

Conoco requests approvals that will 
(1) authorize the limited-term sale of 
natural gas in interstate commerce for 
resale by Conoco: (2) aulhorize blanket 
limited-term partial abandonment; (3) 
authorize abandonment of sales of 
natural gas made pursuant to the 
requested certificate upon expiration of 
the term of such sales: (4) authorize 
transportation of natural gas by 
interstate and intrastate pipeline 
companies able and willing to 
participate in Conoco SMP; and (5) 
authorize abandonment of the 
transportation service allowed upon 
expiration of the term of the Conoco 
SMP. The blanket certificate and other 
authorizations are necessary for the 
implementation of a limited-term 
flexible marketing program. Under 
Conoco SMP. Conoco proposes to sell 
on a spot basis contractually committed 
natural gas qualifying for NGPA 
Sections 102,103. 107 or 108 rates. 
Applicant will seek temporary releases 
of gas from the purchasers to whom it is 
committed in order to meet market 
demand for spot sales. Releasing 
purchasers will be given relief from 
take-or-pay obligations for any volumes 
of gas released and sold under Conoco 
SMP if contractually obligated. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before |anuary 
14.1985 file with the Federal Energy 
Regulatory Commission. Washington. 
D.C. 20428, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rule 
of Practice and Procedure (18 CFR 
385211, 214). All protests filed with the 
Commission will be considered in 
determining the appropriate action to be 
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taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Under this procedure herein provided 
for. unless Applicant is otherwise 
advised, it will be unnecessary for 
Applicant to appear or to be represented 
at the hearing. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 85-281 Filed 1-3-85; a 45 urn) 

B»UJNG COOf 6717-01-41 


i Docket Nos. ST79-28-003, et »l I 

Louisiana Resources Co., et aL; 
Extension Reports 

December 31.1984. 

The companies listed below have filed 
extension reports pursuant to section 
311 of the Natural Gas Policy Act of 1978 
(NGPA) and Part 284 of the 
Commission's regulations giving notice 
of their intention to continue 


transportation and sales of natural gas 
for an additional term of up to 2 years. 
These transactions commenced on a 
self-implementing basis without case- 
by-case Commission authorization. The 
sales may continue for an additional 
term if the Commission does not act to 
disapprove or modify the proposed 
extension during the 90 days preceding 
the effective date of the requested 
extension. 

The table below lists the name and 
addresses of each company selling or 
transporting pursuant to Part 284; the 
party receiving the gas; the date that the 
extension report was filed; and the 
effective date of the extension. A letter 
"IT in the Part 284 column indicates a 
transportation by an interstate pipeline 
which is extended under ( 284.105. A 
letter "C* indicates transportation by an 
intrastate pipeline extended under 
1 284.125. A “D" indicates a sale by an 
intrastate pipeline extended under 
i 284.146. A “G" indicates a 
transportation by an interstate pipeline 
pursuant to i 284.221 which is extended 
under | 284.105. Three other symbols are 
used for transactions pursuant to a 
blanket certificate issued under 


S 284.222 of the Commission's 
Regulations. A ”G(HS)'* indicates 
transportation, sale or assignment by« I 
Hinshaw pipeline; A "GILT)'* indicate* 
transportation by a local distribution 
company, and a "G(LS|" indicates m!*i 
or assignments by a local distribution 
company. 

Any person desiring to be heard or to 
make any protests with reference to mid 
extension report should on or before 
January 24, 1985, file with the Ped«*ral 
Energy Regulatory Commission. 
Washington. D.C. 20428. a petition to 
intervene or protest in accordant:e with 
the requirements of the Commission'* 
Rules of Practice and Procedure (18 CFR 
385.211 or 385.214]. All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not sene to 
make the protestants party to a 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission's 
Rules. 

Kenneth F. Plumb, 

Secretary. 
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(FR Doc. 85-282 Filed 1-3-85; 8:45 dm) 

WLLfNQ COO€ 6717-01-41 


IDocket No. CPS5-136-0001 

Montana-Dakota Utilities Co.; Request 
of Blanket Authorization 

December 31.1984 

Take notice that on November 30, 
1984, Montana-Dakota Utilities Co. 
(MDU). 400 North Fourth Street. 
Bismarck. North Dakota 58501. filed in 
Docket No. CP85-130-000 o request 
pursuant to ( 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
construct and operate a new sales tap 
under the certificate issued in Docket 
Nos. CP83-1-000 and CP83-1-001 


pursuant to section 7 of the Natural Gas 
Act. all as more fully set forth in its 
request which is on file with the 
Commission and open to public 
inspection. 

MDU states that it proposes to add a 
new sales tap to Phillips Petroleum 
Company (Phillips) on its transmission 
system in Williams County, North 
Dakota, in connection with its Rate 
Schedule T-3 program. MDU explains 
that the proposed sales tap would be 
used to deliver natural gas to Phillips to 
provide fuel to a field gathering 
compressor. The compressor would be 
used by Phillips for gathering gas and 
that condensate and oil well gas to be 
ultimately processed at a natural gas 
processing plant. It is stated that since 
the deliveries would be performed on a 


best-efforts basis, the terms of 
Amendment of Stipulation and 
Agreement in Settlement of Remaining 
Issues approved by the Commission’* 
order issued February 19.1982. 
regarding MDU's curtailment plan in 
Docket No. RP76-91 is inapplicable. 
MDU stales that the proposed sale* tap 
would be used to deliver up to 92.000 
Mcf of natural gas annually. MDU 
estimates the cost for the tap would tie 
$5,000 and would be 100 percent 
reimbursed by the end-user. 

Any person or the Commission’s 
may, within 45 days after issuance fo 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to 1157285 
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if the Regulations under the Natural 
Css Act (18 CFR 157.205) a protest to the 
itqurst. If no protest is filed within the 
hae allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
tune allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
uthorization pursuant to section 7 of 
the Natural Gas Act. 
kriineth F. Plumb. 

Secretary. • 

jFTt Dot 05-283 Filed 1-3-85: 8:45 am) 

mum COOC 4717-4)1-11 


(Docket No. ER85-106-000I 

Montaup Electric Co.; Order Accepting 
for Filing and Suspending Rates, 
Granting Intervention, Granting 
Summary Disposition In Part, and 
Establishing Hearing Procedures 

|blued l>ecember3l. 1984 

Bcforv Commissioners. Raymond |. 

1 O'Connor Chairman: Georgians Sheldon. A. 

(I Sousa. O^ver G. Richard 111 and Charles 

C. Stakm. 

Chi November 5.1984, * 1 * * Montaup 
Electric Company (Montaup) tendered 
for filing a proposed two-step Increase 
in its rates for firm power service to two 
affiliated and three nonaffiiiated 
wholesale customers. 9 The proposed 
Step One rates would increase revenues 
by approximately $16.8 million (7.5%) for 
the calendar year 1985 test period. The 
proposed Step Two rates would result in 
an Additional increase of approximately 
Si million, representing a total increase 
of $17.6 million (8%) for the same period. 
Montaup requests effective dates of 
January 5 and January 6,1985, for the 
Step One and Step Two rates, 
respectively. However, in the event that 
ihe Commission suspends both steps for 
tho same period. Montaup requests that 
the proposed Step One rates be deemed 
withdrawn. 

Montaup concurrently submitted for 
filing proposed revisions to three 
agreements under which (1) Blackstone 
Valley Electric Company (Dlackstone) 
and Eastern Edison Company (Eastern 
Edison) rent 115 kV transmission 


1 On November 8.1WU. the Company submitted 
corrections to Its original transmittal letter, as well 
«• typographical changes to its filing. 

1 Montaup’, affiliated customers art Eastern 
fc-soo Company In Mnssadiusetta and Blaukstona 
VsHey Electric Company tn Rhode bland The 
"OftHiiliated customer* are the Town of 
Midrtfebotough in Massachusetts and Paecuag Fire 
^strict uvd Newport Electric Corporation in Rhode 
UtsnjJ, See Attachment for rata schedule 
Wfna lions, 


facilities to Montaup and (2) Montaup 
rents certain transmission facilities to 
Eastern Edison.* Montaup also proposes 
to make changes in the fuel adjustment 
clause pursuant to Order No. 352 to 
provide for recovery of charges related 
to economy purchases. 

Notice of Montaup's filing was 
published in the Federal Register, 4 * * * with 
comments due on or before November 
27,1984. The Department of Public 
Utilities of the Commonwealth of 
Massachusetts (MDPU) and the 
Attorney General of Massachusetts 
separately filed timely interventions, 
protests, and requests for a five month 
suspension. In support of their 
suspension requests, the MDPU and 
Massachusetts Attorney General cite 
various cost of sendee issues, including: 
(1) an alleged double recovery of costs 
associated with Seabrook Unit No. 2 as 
CWfP and as cancellation costs; (2) the 
authorization of cancellation costs 
associated with Seabrook Unit Na 2, the 
status of which is currently unknown: (3) 
the inclusion of an adjustment factor in 
Montaup's suppliers' estimated 
purchased power capacity costr, (4) the 
recovery of costs associated with the 
cancelled Pilgrim Unit No. 2 in the cost 
of sendee: and (5) the claimed rate of 
return. 

On November 27.1984. Montaup's 
three nonaffiiiated customers 
(Customers) filed a motion to intervene, 
protest, request for a five month 
suspension, and motion for summary 
disposition. The Customers seek 
summary disposition with regard to: (1) 
Montaup's recovery of cancellation 
costs for Seabrook Unit No. 2; (2) 
Montaup's adjustment to purchased 
power costs to account for errors in the 
suppliers' estimates: and (3) that portion 
of the increase representing purchased 
power costs for Maine Yankee Atomic 
Power Company (Maine Yankee) that 
are being collected, subject to refund, 
pending the conclusion of Maine 
Yankee's ongoing rate case. In support 
of their request for a maximum 
suspension, the Customers raise the 
same issue cited by the MDPU and 
Massachusetts Attorney General and 
raises various additional cost of service 
issues. 9 


* The revisions to the facilities rental agreements 
would increase the return on common equity 
component! weed Ui the formula r*Us under the 
rental agreements from 1820% to 1875%. 

• 4tt KR 45605 (1884) 

1 The issues raised include (1) the allegedly 

discriminatory uee of billing demand ratchets; (2} 

demand and billing units estimates: (3) regulatory 

»* pen see; (4) insufficient explanation of the 

determination of deferred laxea arising from past 

flow-thmugh; and (5) estimates of purchased power 

costa. 


On November 30.1984, the Attorney 
General of the State of Rhode bland and 
the Rhode Island Division of Public 
Utilities and Carriers (Rhode Island) 
filed an untimely motion to intervene 
and request for a five month suspension, 
raising many of the same issues cited 
above 9 Rhode Island states that it filed 
its intervention late because notice of 
Montaup's filing was not received until 
November 23.1984, and time was 
needed to review the Tiling and develop 
a position prior to preparing its pleading. 

On December 12,1984, Montaup Tiled 
a response to the Interventions Tiled by 
the MDPU. the Massachusetts Attorney 
General, the Customers, and Rhode 
bland. While not opposing the 
interventions^ the company does oppose 
the Customers' requests for summary 
disposition and the various requests for 
a Ttve month suspension and it denies 
the allegations made in support of those 
requests. However, in its response, 
Montaup requests summary disposition 
to reduce its claimed regulatory expense 
and to correct an acknowledged error 
relating to sales to Hingham. 

Discussion 

Pursuant to Rule 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214). the timely 
notice and motions to intervene serve to 
make the MDPU. Massachusetts 
Attorney Ceneral, and Customers 
parties to this proceeding. We also note 
that Rhode bland has a legitimate 
interest in the outcome of this 
proceeding. Furthermore, given the 
relatively short delay In seeking to 
intervene and the early stage of this 
proceeding, we believe that granting 
Rhode Island's motion would result in 
no undue prejudice or delay. 
Accordingly, we find that good cause 
exists to grant Rhode Island's untimely 
motion to intervene. 

We shall deny the Customers' request 
for summary disposition as to Montaup's 
proposed recovery of amortized 
cancellation costs for Seabrook Unit No. 
2, Montaup's adjustment to its 
purchased power expense estimates, 
and Montaup's use of Maine Yankee's 
suspended rates, being collected subject 
to refund, as a basis for purchased 
power cost estimates. We Tmd that these 
issues present questions of fact or law 
more appropriately resolved on the 
basis of an evidentiary hearing. 
However, in light of Montaup's specific 
requests, we shall grant summary 
disposition to reduce the claimed 


* Rhode Island also raises taauea aa lo Montaup's 
taloa estimate# and the inclusion of CWtP in rate 
bees. 
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regulatory expense and to credit the cost 
of service with revenues from sales 
made to Hingham. We shall not require 
the company to refile its rates to reflect 
these summary dispositions at this time, 
given the relative dollar impact. 

Our preliminary review of Montaup's 
filing and the pleadings indicates that 
the proposed rates, as well as the 
proposed revisions to the facilities 
rental agreements and the fuel 
adjustment clause, hove not been shown 
to be just and reasonable and may be 
unjust, unreasonable, unduly 
discriminatory or preferential, or 
otherwise unlawful. Therefore, we shall 
accept Montaup’s submittal for filing 
and we shall suspend it as ordered 
below. 

In West Texas Utilities Company, 18 
FERC1 01,189 (1982). we explained that 
where our preliminary examination 
indicates that proposed rates may be 
unjust and unreasonable, and may be 
substantially excessive, as defined in 
W'es/ Texas . we would generally impose 
a five month suspension. Here, our 
examination suggests that Step One and 
Step Two of the proposed increase may 
result in substantially excessive 
revenues. Accordingly, we shall suspend 
the proposed Step Two rates for five 
months from the proposed effective 
date, to become effective, subject to 
refund, on June 8.1985, and we shall 
deem withdrawn the proposed Step One 
rotes, as requested by the company. We 
further find that the proposed revisions 
to the facilities rental agreements may 
not result in substantially excessive 
revenues. Therefore, we shall suspend 
those revisions for one day from 60 days 
after filing, to become effective, subject 
to refund, on January 6, 1985 

The Commission orders : 

(A) Rhode Island's motion to 
intervene out of time is hereby granted 
subject to the Commission’s Rules of 
Practice and Procedure. 

(B) Summary disposition is hereby 
ordered, as noted in the body of this 
order, with respect to: (1) Montaup's 
claimed regulatory expense: and (2) the 
credit for sales made to Hingham. All 
other requests for summary disposition 
are hereby denied 

(C) Montaup's submittal is hereby 
accepted for filing. The Step Two rates 
are suspended for five months, to 
become effective on June 8 1985, subject 
to refund, the Step One rates are 
deemed to have been withdrawn; and 
the facilities rental agreements changes 
are suspended for one day from 60 days 
after filing, to become effective on 
January 8 1984. subject to refund. 

(D) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 


Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act particularly sections 
205 and 206 thereof, and pursuant to the 
Commission s Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR Chapter f). a 
public hearing shall be held concerning 
the justness and reasonableness of 
Montaup's submittal. 

(E) The Commission staff shall serve 
top sheets in this proceeding within ten 
(10) days of the date of this order. 

(F) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days after service of top sheets, in a 
hearing room of the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. N.E., Washington. D.C. 
20428. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission's Rules of Practice and 
Procedure. 

(G) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretory. 
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[Docket Nos. EL84-14-00 and EL84-19- 
001 ] 

Nantahala Power and Light Co.; 
Refund Report 

December 31,1984. 

Take notice that on December 17, 
1984. Nantahala Power and Light 
Company (Nanatahala) submitted for 
filing a refund report in Docket Nos 
EL84-14-000 and EL84-19-000 pursuant 
to a Commission order issued on 
November 14.1984. 

Nuntahala states that it has revised 
the COSAC rate tariffs for the 
apportionment of energy entUlemen’f 
for purchased power, in compliant*, 
with the above order, refunds totaling 
$205,695.22, inclusive of the appropriate 
interest, were made on December 14. 
1984. 

Any person desiring to be heard or to 
protest this filing should file communt* 
with the Federal Energy Regulatory 
Commission. 825 North Capitol Street 
NIL, Washington, D C. 20426, on or 
before January 16.1985. Comment* will 
be considered by the Commission In 
determining the appropriate action to b# 
taken. Copies of this filing are on file 
with the Commission and are available 
for public Inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 85-285 Filed 1-3-85: 8:45 am) 

SILLING COOC 4717-61-41 


I ^ 
I ^ 





(Docket No. ER8S-109-C00) 

Niagara Mohawk Power Corp^ Order 
Accepting for Filing and Suspending 
Rates, Noting Interventions, Ordering 
Summary Disposition, and Establishing 
Hearing Procedures 

Issued: December 31,1984. 

Before Commissioners. Raymond ). 
O'Connor. Chairman: Georgians Sheldon. A 
G. Sousa. Oliver G- Richard ID and Charles 
G. Stalon. 
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On November 7,1984, as amended on 
v . ber 20,1984. 1 Niagara Mohawk 
ftmvr Corporation (Niagara) tendered 
: .» proposed increase in its 
nates to the Power Authority of thi* * 

SKile of New York (PASNY) for the firm 
transmission of power to PASNY's large 
industrial preference customers. 2 The 
proposed rates would increase revenues 
,y dlwiut S3 million (112%) over the 
current rates, which have been in effect 
since February 10,1961. based on the 12 
aonlh test period ending on March 31. 
1966. Niagara also submitted a letter of 
understanding between Niagara and 
PASNY that contains rate change 
procedures designed to phase in 
gradually increases in Niagara's 
transmission rates up to its current cost 
levels. Coder the agreement, the 
proposed rates are to reflect an increase 
i>f 50% of the difference between the 
present rates and the rates that Niagara 
iustifled in its current cost of service 
study. The agreement further provides 
1 hi«t a second step increase is to be 
proponed to be effective on or ubout 
lanuary 1.1988 which is to reflect 89% of 
he difference between the current rates 
mil Niagara's cost of service for 
calendar year 1986; a third increase is to 
be proposed to be effective on or about 
lanuary 1.1987 which is to recover the 
fail cost of service for calendar year 
M' The second and third step 
increases are to be timely filed under 
Part 35 of the Commission's regulations. 
N.^ara requests an effective date of 
lanuary 7 , 1985. 


Notice of the filing was published in 
the Federal Register. 1 with comments 
due on or before November 30.1984. 
Timely motions to intervene were filed 
by PASNY and three representatives of 
industrial consumers of PASNY power. 
Niagara Hydropower Industries 
(Negara Hydropower). 4 FMC 
Corporation (FMC). and Occidental 
Chemical Corporation and OUn 
Corporation (Occidental and OUn). 
PASNY. Niagara Hydropower, and FMC 
raise no particular substantive issues. 
Occidental and Olin request a hearing to 
resolve issues, including: Niagara's use 
of 12 CP method of allocating 
tansmisflion rate base and operation 
and maintenance expenses, the claimed 


' rv<rv«mber 20.1964 nmen<inunu want 
to correct tba billing unit* per eustome# 

»:»calculate the revenue requirement- The 
slales that these correction* result In u 
^ of the total revenue requirement 

Attachment for rate schedule dciigmilktim 
] 40 (November 23. 1064). 

* N‘«g«rtt Hydropower represent* Airco Curbon 
l^*iom Airco industrial Cases Division; ARGO 
Company; Atlas Sleet Casting Company; RJ. 
t de Nemoura and Company; FMC 
t<*n>orstion: Genera! Abrasive Division; SKW 
v ‘<'> *. Inc-, and TAM Ceramics. Inc. 


cash working capital requirement, and 
Niagara's claimed rate of return on 
common equity. 

Discussion 

Pursuant to Rule 214 of the 
Commission's Rules of Practice and 
Procedure. 2 the timely unopposed 
motions to intervene serve to make 
PASNY. Niagara Hydropower. FMC, 
and Occidental and Olin parties to this 
proceeding. 

We find that Niagara has included 
unappropriated, undistributed 
subsidiary earnings (Account No. 218.1) 
in its capital structure. This treatment is 
contrary' to well-established 
Commission precedent, 4 Amounts 
recorded in Account 216.1 should not be 
included in the capitul structure for 
ratemaking purposes because they do 
not represent available cash proceeds. 
The capital structure should represent 
the sources of funds used to finance rate 
base. Because Account 218.1 does not 
represent cash received or generated by 
the company, it cannot be a source of 
financing for its rate base. Although we 
will therefore order summary 
disposition with respect to this issue, we 
will not require the company to refile its 
rates at this time, given the relatively 
small revenue effect of this decision. 

Our preliminary analysis of Niagara's 
filing and the pleadings indicates that 
the proposed rates have not been shown 
to be just and reasonable and may be 
unjust, unreasonable, unduly 
discriminatory or preferential, or 
otherwise unlawful Accordingly, we 
shall accept Niagara's submittal for 
filing and suspend the proposed rates, 
as ordered below. 

In West Texas Utilities Company . 18 
FERC *61.189 (1982). we explained the 
Commission's suspension policy, noting 
that rate filings would ordinarily be 
suspended for one day where our 
preliminary review indicates that the 
proposed rates may be unjust and 
unreasonable, but may not generate 
substantially excessive revenues, as 
defined In West Texas . Our review of 
Niagara's proposed rates suggests that 
they may not generate substantially 
excessive revenues. Therefore, we shall 
suspend the proposed rates for one day. 
Because the November 20 amendment to 
the filing resulted In a smaller rate 
increase request, we shall permit waiver 
of the notice requirements and measure 
the suspension period from the 
originally proposed effective date to 


• IS OTl 3*5 214 

• Holyoke Water Power Company, et oL 28 
KKRC161.361 (1964), Minnesota Powers Light 
Company. Opinion No. 156, 21 FKRC \ 61.233 (1962); 
United Com Pipe Line Company. Opinion No. 99.13 
FERC! 161.044 (I960). 


allow the rates to become effective, 
subject to refund, on January 8.1985. 

The Commission orders: 

(A) Summary disposition is hereby 
ordered with respect to the elimination 
of unappropriated, undistributed 
subsidiary earnings (Account No. 216.1) 
from Niagara's capital structure. The 
company shall reflect this summary 
disposition in its compliance cost of 
service and rates at the conclusion of 
this proceeding. 

(B) Niagara's submittal is hereby 
accepted for filing and waiver of notice 
is granted: the proposed rates are 
suspended for one day. to become 
effective on January a 1985. and subject 
to refund. 

(C) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act. particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR Chapter I), a 
public hearing shall be held concerning 
the justness and reasonableness of 
Niagara's rates. 

(D) The Commission staff shall serve 
top sheets in this proceeding within ten 
(10) days of the date of this order. 

(E) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference In this proceeding, 
to be held within approximately fifteen 
(15) days after service of top sheets, in a 
hearing room of the Federal Energy 
Regulatory* Commission. 825 North . 
Capitol Street. NE.. Washington, D.C. 
20426. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission's Rules of Practice and 
Procedure (18 CFR Part 385). 

(F) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission 

Kenneth F Plumb. 

Secretary 

Attachment —Rate Schedule Designations 
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(Docket No. CP05-130-OOO) 

Panhandle Eastern Pipe Une C 04 
Request Under Blanket Authorisation 

December 31.1904. 

Take notice that on November 30, 
1984, Panhandle Eastern Pipe Line 
Company (Panhandle). P.O. Box 1842, 
Houston. Texas 77001, filed in Docket 
No. CP85-138-000 a request pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to transport natural gas 
for Capitol Records. Inc. (Capitol), under 
the certificate issued in Docket No. 
CP83-83-000 pursuant to section 7 of the 
Natural Cas Act. all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Panhandle proposes to transport up to 
7,000 Mcf of natural gas per day for 
Capitol until the earlier of March 13. 
1986, or the termination of authorization 
under Part 157 of the Commission's 
Regulations. Panhandle states that the 
gas to be transported would be 
purchased by Capitol from liadson 
Petroleum Corporation (liadson) and 
delivered to Panhandle at an existing 
interconnection between Hadson and 
Panhandle in Dewey County, Oklahoma. 
Panhandle further states it would 
transport the gas and deliver it to 
Illinois Power Company (IPC) at an 
existing interconnection in Morgan 
County. Illinois, and that IPC would 
deliver the gas to Capitol in 
facksanviile, Illinois. It is indicated that 
IPC is the local distributor serving 
Capitol at Jacksonville. It is claimed 
Capitol would use the gas for boiler fuel 
and space heating. 

For this transportation Panhandle 
slates it would charge Capitol 42.0 cents 
per million Btu, phis 1.24 cents per 
million Btu for the Gas Research 
Institute surcharge. In addition 
Panhandle would retain 4 percent oI the 
gas for fuel and unaccounted-for line 
loss. 

Panhandle further requests flexible 
authority to add or delete sources of 
supply or receipt/delivery points on 
behalf of the same end-user, at the same 
location, within the same maximum 
daily and annual volumes, and under 
the same terms and conditions as the 
proposed service. Within 30 days of the 
addition or deletion of any gas suppliers 
and/or receipt/delivery points. 
Panhandle proposes file the following • 
information, where applicable to the 
changes in service: 

(i) Copy of the gas purchase contract 
between the seller and the end-user; 

(ii) Statement as to whether the 
supply Is attributable to gas under 


contract to and released by a pipeline or 
distributor, and if so. identification of 
the parties, and specification of the 
current contract price: 

(iii) Statement of the Natural Cas 
Policy Act of 1970 (NCPA) pricing 
categories of the added supply, if 
released gas. and the volumes 
attributable to each category, 

(lv) Statement that the gas is not 
committed or dedicated within the 
meaning of NGPA section 2(18); 

(v) Location of the receipt/delivery 
points being added or deleted, and the 
name of the producer/supplier. 

(vij W here an intermediary 
participates in the transaction between 
the seller and the end-user, the 
information required by 
S 157.209(c)(l)lix) of the Commission's 
Regulations. 

(vii) Identity of any other pipeline 
involved in the transportation. 

Any person or the Commission's staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
fde pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to i 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
requesL If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kanneth F. Plumb. 

Secretary. 

[FR Doc 05-287 Filed 1-5-0S; 8:45 am) 

BXUMO COOS §717-01-41 


(Docket No. CP85-140-000] 

Panhandle Eastern Pipe Line C 04 
Request Under Blanket Authorization 

December 31.1984. 

Take notice that on December X 1984. 
Panhandle Eastern Pipe Line Company 
(Applicant). P.O. Box 1642, Houston. 
Texas 77001. filed in Docket No. CP85- 
140-000 a request pursuant to 1157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) for 
authorization of abandon by sale to 
Ohio Valley Gas Corporation (Ohio 
Valley) the Winchester. Indiana. *2 
measurement and regulator station 
2578-G (No. 2 station) and appurtenant 


facilities located in Randolph County le 

Indiana, under the abandonment It 

authorization issued in Docket No lc 

CP83-83-000 pursuant to section 7 of th* I 
Natural Gas Act. all as more fully tel 1 1 
forth in the request on file with fhp I ; 
Commission and open to public I 

mspection. I ; 

It is stated that the ?2 station whs I 
used to deliver gas to Ohio Valley but 1 1 
Applicant has determined that the ■ - 

Winchester, Indiana. *1 measurement 1 2 

and regulator station is now •afficirnt to I ' 
effect needed deliveries to Ohio Valley. I - 
It is further stated that the underground 1 1 
take-off of the #2 station has been I - 
capped to prevent leaking. Applir:.?r,t I 

explains that Ohio Valley has conwntfd I 
to the abandonment and is willing to 
acquire the *2 station and appurtenant I 
facilities for a nominal payment of $ia I 
It is stated that these facilities would 
give Ohio Valley greater flexibility in 
operating its systems. 

Any person or the Commission * staff 
may, within 45 days after issuance of 
the instant notice by the Commission j 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (1H CFR 
385.214) a motion to intervene or notice | 
of intervention and pursuant to $ 157 206 
of the Regulations under the Natural 
Cas Act (18 CFR 157.205) a prof* rst to tht 
request. If no protest is filed within ’he 
time allowed therefor, the proposed ! 
activity shall be deemed to be [ 

authorized effective the day after the I 
time allowed for filing a protest If n 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing o protest the instant request ahdi i 
be treated os an application for 
authorization pursuant to section 7 of 
the Natural Gas AcL 

Kenneth F. Plumb, 

Secretary. 

|FR Doc 85-288 Fil*d 1-5-85; 045 amj 

BILLING COOC §797-01-41 


(Docket No. CP85-155-000] 

Panhandle Eastern Pipe Line Co.; 
Request Under Blanket Authorization 

December 31,1964. 

Take notice that on December 7. 1984. 
Panhandle Eastern Pipe Line Company | 
(Panhandle), P.O, Box 1642, Houston. j 
Texas. 77001, filed in Docket No. CP3S- 
155-000 a request pursuant to $ 157 205 I 
of the Commission Regulations under 
the Natural Gas Act (18 CFR 157.206) for 
authorization to transport natural gas 00 
behalf of Caterpillar Tractor Company 
(Caterpillar) under the Natural Cas Act. 














Federal Register / Vol. 50. No. 3 / Friday, January 4. 1985 / Notices 


531 


I if as more fully set forth in the request 
Lhich is on file with the Commission 
I iad open for public inspection. 

I Specifically. Panhandle proposes to 
I transport gas on behalf of Caterpillar 
I pursuant to a transportation agreement 
I dated November 1.1954. among 
Panhandle. Caterpillar, and Village of 
Morton Cas Company (Morton) 
(Agreement)! Panhandle states that the 
Agreement provides for Panhandle to 
receive a transportation quantity of up 
to 1,900 Mcf of gas per day on an 
interruptible basis, at an existing point 
of inte rconnection between Panhandle 
and Texas Products Corporation 
(seller) in Major County. Oklahoma. 
Panhandle states that it would then 
transport and redeliver such gas, less a 
four percent reduction for fuel, to 
Morton (at an existing point of receipt in 
Tazewell County. Oklahoma) which m 
turn would make ultimate delivery to 
Caterpillar for its end-use as boiler fuel 
at its Morton parts distribution center. 
Morton is an existing jurisdictional 
customer of Panhandle and Caterpillar 
it an existing end-use customer of 
Morton, it is explained. 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
383.411) a motion to intervene or notice 
of intervention and pursuant to ( 157.205 
of the Regulations under the Natural 
Cas Act (18 CFR 157.206) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest if a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Cas Act 
k«rtifl*ih F. Plumb, 

Sccwtaty. 

|FR Doc 65-289 Filed 1-3-65; 8*5 am) 

•tujNo coot tnr-m-m 


I Project No. 4915-001J 

Plumas County Rood Control arid 
Water Conservation District; Surrender 

of Preliminary Permit 

December 3& ISM, 

fake nolice that Plumas County Flood 
Control and Wafer Conservation 
pistnet. Permittee for the Soda Creek 
Water Power Project. FERC No. 4915. 
has requested that its preliminary permit 
be terminated. The preliminary permit 
'° r Project No, 4915 was issued on May 


29.1984. and would have expired on 
October 31,1985. The project would 
have been located on Soda Creek, in 
Plumos County. California. 

The Permittee filed the request on 
November 26.1964. and the preliminary 
permit for Project No. 4915 shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday. Sunday, or holiday es 
described in 10 CFR 305.2007. in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4. may be filed on 
the next business day. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 85-270 Filed 1-3-85; 8:45 am) 

SILLING COOS f?17-0t-M 


(Project No. 7467-0021 

Southern California Edison Co.; 
Surrender of Preliminary Permit 

December 28.1984. 

Take notice that Southern California 
Edison Company. Permittee for the 
Salmon Creek Hydroelectric Project 
FERC No. 7467. has requested that its 
preliminary permit be terminated. The 
preliminary permit for Project No. 7467 
was issued on March 2.1984, and would 
have expired on February 26, 1986. The 
project would have been located on 
Salmon Creek, tributary of the Kern 
River, in Tulare County. California. 

The Permittee filed the request on 
December 10.1984, and the preliminary 
permit for Project No. 7467 shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday. Sunday or holiday as 
described in 16 CFR 385.2007, in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4. may be filed on 
the next business day. 

Kenneth F. Plumb, 

Secretary. 

|FR Doc. 85-271 Filed 1-3-85: 8*5 *m\ 

St LUNG COOf tMMWI 


(Docket No. ER86-194-000) 

Southwestern Electric Power C 04 
Filing 

December 28.1964- 
Take notice that on December 21. 

1984. Southwestern Electric Power 
Company F*SWEPCO”) tendered ftir 
filing proposed rate increases applicable 
to the City of Siloam Springs, Arkansas 


("Siloam Springs**]. SEPCO has 
proposed a phased rate increase based 
upon a rate based which includes 
construction work in progress (CWIP) to 
the extent permitted under the 
Commission’s regulations. Step B Rates, 
proposed to be effective on February 21. 
1985 or the commercial operation date of 
ffenry W. Pirkey Unit No. 1. whichever 
is later, would increase revenues from 
jursidictional sales by $1,573,113 based 
on a test year ending March 31.1986. 
Step A Rates, proposed to be effective 
on February 20.1965 or the commercial 
operation date of Henry W. Pirkey Unit 
No. 1. whichever is later, would increase 
revenue from jurisdictional sales by 
$1,388,423. based on a test year ending 
March 31. I960. The only difference 
between the two seta of rates is the 
return on common equity which the 
rates are designed to produce. 

SWEPCO states that it seeks to 
increase its rates for jurisdictional 
service in order to recover its costs of 
service and to earn a fair return on its 
investment to utility property and 
thereby attract the capital it needs in 
order to complete construction of new 
generating and transmission capability. 

Copies of the filing have been served 
on Sdoara Springs and on the Arkansas 
Public Service Commission. 

Any person desiring to be heard or to 
protest the application should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, N.E., 
Washington. DC. 20426. in accordance 
with the Commission's Rules of Practice 
and Procedure (18 CFR 305.214. 305.211). 
All such motions or protests should be 
filed on or before January 14.1985. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this application are 
cm File with the Commission and are 
available fbr public inspection. 

K»*nn«th F. Plumb. 

Secretary. 

|FR Doc 85-272 FU*d 1-3-88; 845 am) 
billing coot triMn-4* 


(Docket No. CP65-18S-0001 

Tennessee Gaa Pipeline Co., e Division 
of Tenneco Inc^ Application 

D(?crmb*r 31. 1964. 

Take notice that on December 19. 

1984, Tennessee Cas Pipeline Company, 
a Division of Tenneco Inc. (Applicant), 
P.O. Box 2511, Houston, Texas 77001. 
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filed in Docket No. CP85-183-000 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Applicant to institute a 
blanket offsystem sales program to 
alleviate take-or pay exposure and to 
increase Applicant's ability to compete 
with other pipeline and producer special 
marketing programs (SMP) and discount 
sales rates, all as more fully set forth in 
the application on file with the 
Commission and open to public 
inspection. 

Applicant requests Commission 
authorization to implement a sales 
program which provides Applicant with: 
(1) Blanket authority to make 
interruptible sales of gas through 
December 31.1985. to offsystem 
customers who are eligible to purchase 
gas under any pipeline or producer SMP. 
any pipeline discount pricing program, 
and any other non-traditional marketing 
program on an automatic, self- 
implementing basis; (2) blanket 
authority to make interruptible sales of 
gas through December 31,1985. to any 
off system customer subject to prior 
notice and protest procedures. 

It is said that Applicant and its 
customers are being confronted with a 
serious decline in sales which is causing 
a large increase in Applicant’s take-or- 
pay exposure to its producer suppliers. 
Applicant states that it needs to 
purchase an average volume of 2.550.000 
Mcf of gas per day or 931 Bcf during 
calendar year 1985 to avoid the 
incurrence of additional take-or-pay 
liabilities. It is asserted that for the past 
six months Applicant’s purchase 
requirements have declined steadily, 
and Applicant currently projects that its 
purchase requirements for calendar year 
1985 will be no more than 817 Bid. 

It is said that the decline in sales and 
reflated purchase requirements to date 
has resulted in substantial take-or-pay 
exposure to Applicant. It is further said 
that as of October 31,1984. Applicant’s 
invoiced take-or-pay liability was S433.4 
million. Applicant states that as sales 
and related purchase requirements 
decline further in 1985, there would be a 
corresponding increase in Applicant’s 
take-or-pay liability during the year with 
little or no opportunity to make up 
outstanding take-or-pay balances. 

It is asserted that Applicant has taken 
a number of steps to deal with critical 
levels of take-or-pay exposure on its 
system. Applicant states that it has 
implemented the Emergency Gas 
Purchase Policy (EGPP) on May 1.1983. 
in an attempt to reduce the weighted 
average cost of gas Applicant purchases 
for system supply. It is said that under 
the EGPP, Applicant purchases a higher 


percentage of old. tower-priced gas and 
a smaller percentage of new. higher- 
priced gas and recognizes reasonable 
take-or-pay levels to maintain necessary 
cash flows to producers. It is said 
further that Applicant has also 
undertaken an SMP program. TEMPRO, 
and numerous self-implementing 
transportation arrangements as a means 
of marketing surplus gas which it 
releases from its contracts with 
producers. Applicant states that none of 
these efforts have enabled it to avoid 
the Incurrence of further take-or-pay 
liabilities. 

Applicant claims that the blanket 
offsystem sales authorization requested 
herein would open up additional 
opportunities for Applicant to market 
gas. Applicant claims further that 
existing onsystem programs such as the 
EGPP. sales under Applicant’s Rate 
Schedule R. and TEMPRO have not 
opened up enough new markets or 
maintained enough old markets to 
eliminate Applicant’s take or pay 
exposure. It is said that Applicant must 
look to marginal and new markets off its 
system as the most viable means of 
increasing takes from its producers and 
must be able to serve the markets that 
do become available without regulatory 
delay. Such markets, it is said, hove 
been opened to competition by 
producers in the Commission’s SMP 
orders and should also be opened to 
competition by pipelines. It is said that 
in order to compete effectively for these 
markets, the pipelines must have 
sufficient regulatory flexibility to sell the 
desired volumes at competitive prices. 

Applicant states that the program 
would benefit Applicant's existing 
customers by providing take-or-pay 
relief and by providing revenue credits 
for Account No. 191 for gas sold under 
the program. The program. It is said, 
would also provide a means of ensuring 
higher takes to Applicant’s producers. 

It is suid that the gas available for 
sale under this program would be of gas 
from Applicant’s general system supply 
that is surplus to Applicant’s system 
sales requirements. It is said further that 
in this way all producers would have an 
opportunity to increase their level of 
sales whether or not they have 
implemented a special marketing 
program of their own and the 
availability of gas would not depend 
upon the willingness of the producer to 
release the gas for sale at competitive 
prices. 

Applicant states that gas sold under 
this program would be available only to 
offsystem customers. Applicant is 
requesting blanket authority to make 
sales to offsystem customers who are 
eligible to purchase gas under any 


pipeline or producer SMP, any pipeline 
discount pricing program, or any other j 
non-traditional marketing program. It u 
said that such markets include intersuJ I 
pipelines, intrastate pipelines, ilinshaw 
pipelines, local distribution companies 
and end users. These markets, it is said, 
have already been opened to gus for ^ I 
competition on a self-implementing 
basis by the Commission in its produce 
SMP orders. 

Sales to offsystem customers who ar f I 
not eligible to purchase gas under any I 
pipeline or producer SMP, any pipeline 
discount pricing program, or any other 
non-traditional marketing program 
would be made only after compliance 
with 15 day prior notice and protest 
procedures. Applicant states that it 
would include the following information 
in the notice: 

(a) The iridentity of the intended 

purchaser: I 

(b) The intended purchaser’s use of 

the gas; I 

(c) The location where the intended I 

purchaser would use the gas; I 

(d) The identity of the intended I 

purchaser’s other gas suppliers; I 

(e) The total sales quantity and I 

estimated maximum daily delivery I 

amount; I 

(f) The applicable sales price through 
the term of the soles of period; and 

(g) The identity of any third part> 
transporterfs). 

The notice, it is said, would be served 
on pipelines or distributors who directly I 
or indirectly serve the potential 
offsystem sales customer and a 15-day 
notice period would run from the date of 
service. 

Applicant proposes to charge a 
negotiated rate for each offsystem s<de 
The negotiated rates would range from a 
floor price equal to Applicant s WACOG 
(the current average cost of purchased 
gas reflected on Tariff Sheet No. 21) plus 
variable costs plus 5 cents for credit to 
Account No. 191 plus the Gas Research 
Institute (CRi) surcharge plus any 
downstream third party transportation 
charges incurred by Applicant in 
delivering the gas to the offsystem 
customer to a ceiling price equal to the 
applicable 100% load factor rate 
(including gas costs) in the zone in 
which the gas is delivered to or for the 
account of the offsystem customer plus 
the GRI surcharge and any downstream 
third party transportation charges 
incurred by Applicant in delivering the 
gas to offsystem customer. This range, it 
is said, would provide Applicant the 
flexibility necessary 1 to price the gas at 
competitive levels. 

It is said that under Applicant’s 
proposal, both the floor and ceiling 
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[priitfs for offsystem sales would recover 
I ill var iable costs associated with the 
l M le and wonhf make a contribution of 5 
[cents towards recovery of fixed costs 
| which would be credited to Account No. 

[ i 9 i. it is said further that both the GRI 
I « jrcharge and any dowstream third 
party transportation charges incurred by 
Applicant in delivering the gas would be 
collected from the offsystem customer. 
Applicant states that the rates proposed 
would not shift any costs to onsystem 
customers and are thus consistent with 
the public interest. 

I Applicant proposes to credit to 
Account No. 191 the gas revenues 
I Applicant receives from the olfsystem 
sales Applicant also proposes to credit 
to a non-interest bearing subaccount of 
Account No. 191, for flow-through to its 
jurisdictional customers, an additional 5 
cents per Mcf of gas sold offsystem. It is 
stated that any revenues collected in 
excess of the revenue designated for 
crediting and recovery of variable costs 
would be retained by Applicant. 

Applicant states that any third party 
transportation services rendered on 
behalf of Applicant** offsystem sales 
customers would be performed on a self- 
implementing basis in accordance with 
the Commission’s regulations under 
section 311 of the Natural Gas Policy 
Act of 1978 (NGPA), Order No. 60, or 
fios. 319. 319-A. or 234-B. It is further 
stated that in the event that third party 
transportation to any offsystem sales 
customer may be restricted because of 
the system supply requirement under 
Part 284 of the Commission’s 
Regulations, Applicant requests that the 
system supply requirement be waived so 
that the offsystem sales gas can be 
moved to any eligible purchaser on a 
self-implementing basis. 

It is said that to enable Applicant to 
compete on an equal footing with sales 
bv producers under special marketing 
programs, applicant requests a limited* 
term exemption from the incremental 
pricing rules under Title 11 of the NGPA 
with regard to sales under this blanket 
offsystem sales program. It is further 
that such an exemption is 
necessary to prevent or alleviate special 
hardship, inequity or unfair distribution 
of burdens. Applicant states that absent 
*n exemption. Applicant would be 
placed at an unfair disadvantage in 
competing with producers for sales to 
certain customers in marginal gas 
markets. Applicant states fiulher that as 


a result. Applicant and its customers 
would be denied the rate and take-or- 
pay benefits otherwise available from 
the offsystem sales proposed herein. 

Applicant states that it is willing to 
submit monthly reports containing 
information similar to that required for 
the monthly reports under special 
marketing programs. The reports would 
be filed 45 days after the end of the 
month in which the offsystem sales 
transaction occurred; and Applicant 
would include in such reports the name 
of each purchaser under the program, 
the volumes of gas sold in each 
transaction, the price for each sale, a 
description of the eligibility 
requirements applicable to each sale, 
and s description of the transportation 
arrangements for delivering the gas to 
the purchaser. It is further stated that 
should the Commission deem ft 
beneficial, Applicant would be willing to 
participate in quarterly status 
conferences with the Commission Staff 
and interested parties to review the 
operation of the program. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
18,1985, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20126. a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act fl8 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
w ithout further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 


convenience and necessity. If a motion 
for leave to intervene is timely filed, or If 
the Commission on its own motion 
believes that a formal hearing is 
required further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Seairtary. 

(FR Doc 85-290 Filed 1-3-85; 8;45 am} 

a *lung core anrai-M 


t Docket No. CIS5-53-000. et sL) 

Texaco Oils Inc. (Successor in Interest 
to Dome Petroleum Corp^ Certificate 
Applications by Successor in Interest 

December 28.1984. 

Take notice that on November 26, 

1904, Texaco Oils Inc. (Texaco) of P.O. 
Box 2100, Denver. Colorado 80201, as 
successor in interest to Dome Petroleum 
Corp* (Dome), filed applications to 
amend certain certificates currently held 
by Dome to show Texaco as certificate 
holder and to redesignate the related 
docket numbers and rate schedules as 
listed in the attached Appendix. 

On November 1.1983, Texaco Oils 
Inc. acquired by assignment the interest 
of Dome Petroleum Corp. in certain 
properties as described in the attached 
Appendix. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before January 
9. 1985, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426. petitions to intervene or 
protests in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211. 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 
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APPENDIX 


GRS No and Dock* No 

Contract data 

Field 

County, State 

Purchaser 

1 055-53-000 _ 

Oec i 1989 

K«Ha 

Ptftaburg, (X ... 

Sabaaftan. AR 
, Map OK 

Artla 

Do 

A mg wood 

Northern Natural 

Ark.lt 

Do 

DO 

F) Paao 

Ar%Ja 

7k-k.-^ - 

lona Star 

ANR 

PamendN 

Northern Nat 

AMR 

Northwest P/L 

Do 

Do 

Do 

Do 

Do 

Do 

ANR 

Do 

Do 

Colorado Imionrtale 
Northwaa* P/L 

El Paso 

Northweal Central PO. 
Normwetl P/L 

El Peao 

MOD 

Do 

DO 

PannendU 

Northern Net 

Do 

NorThweef P/L 

El Pato 

North weal P/L 

7 065-54-000_ _ 

3 065-55000 

>*21.1970 _... 

Apr 19. 1974 --- 

Oct 29 1069 ___ 

>jne 13 1962 

wnchtrvee Area _ 

R»ngwood 

4 085-56-000.. Z—J 

5 045-57-000 

Hugo#on (€v*VvCord*) _ 

Karla 

Seward. KS 

la Flora, OK _ 

Crawlod, AR 

9 085-55-000 

Mar 2ft 1ft74 

Boat . 

7 D8S-59-OGO 

JOra 20. 1983 


l Oar 

5 085-50 000 ._... 

>*29.1957 ___ 

Mar». 1978 

May 10 1977 

Bianco Pictured CtVfa . - 

Rk> Anba NM 

ft 085-51-000 . _!__ 

Marlow — tt .. 

Stephen*. Of 

10 065-52-000 

Gaga ™---. 

Ouca , , ,, 

Eaw, OK 

11 085 63-000 

Sept 22. 1970 

Stepnan* OK 

Major. OK 

17 085-64-000 .. 

Aug 25. 1980 _ 

Nov 19. 1976 

Codarv4»a 

O 005-65000 

Moctna-taa^a 

Beaver OK 

14 005 66-000 

Jan 16 197? .. 

Aug 22. 1978 _ 1 


Woodwwd OK 

15 085-67-000_ 

North Wealhertoro 

Cutler OK 

16 085-85-000 ___ 

17 085-65-000 _ 

Juna 15. 1955 ___ 

May 15 1977 

Ignaoo Blanco __ 

. do .. .^ 

La Plata. 00 
do 
do 

1ft 085-70-000_ 

! 

« 

i 

do . 1 _ -. 

1» 0*5-71-006 _ _ 

May 16. 1977 

Nov 18. 1977 

11 

do 

20 085-72-000 _ 

do ____ 

do 

21 086-73-000_ 

Oac 26 1976 

..do - _ - . ._ 

. 4ft . 

72 085-74-000__ 

Nov 15 1977 __„_ 

do _..._ ... _ 

do 

23 085-75-000 ... _ 

Fa* 23. 1971 

Ofceeoe Northwest ... ,._ 

Mik* 06 . 
do 

24 085-76-000 1lir 

Oac 27. 197? ....__ 

Juna 15. 1973 

dp _..._.._ 

25 n*5.77-ona 

do 

-..-do... - wi... ... 

Morton. K5 

Subiede. wy 

2ft 085-75-000 

May 6 1954 . .. 

Greenwood 

27 085-78-000 ... 

Mar 1. 1978 

Bed Canyon___ 

28 nav-an-non 

Oac 2. 1959 

Ajlac Fruftand _ 

RiO Anba NM 

Sewwd. KS. 

2ft 085-81-000 

Aug 12, 1959 

Higoiaa , 

30 085-52-000 _ _ 

May 1. 1964 

San Juan 6a&n area 

San Juan, NM 

31 085-8^000 - 

32 085-54-000 

Sept 30. 197ft _ 

Sapt 1. 1978 __ 

Undeegnaied r.wky 

Boyaen . . 

fbo Amba. NM __..._- 

wv 

33 085 85-000 _ 

Juna 22. 1976 - 

WAW Ptchxed CWH . . 

San Juan. NM 

34 085-86-000 

Sapi 7 1978 .. 

. do ,, 

do . ., 

Meade KS _ 

35 085-87-000 ___ 

Aug 91. 1962 

fl i ■ wei ■ ■ ■> kiUi 

BOTrwD nfn ^_ rr - I|(rT| . rm irwil| , 

35 085-88-000 .... 

Miv 15. 1963 

Harper Ranch 

Clark KS 

37 08569-000 ___ 

Juna 14. 1951 _ 

.do. . 

do... __,,, j 

M 085 90-000 __ 

Jan 15. 1956 

)(^ri§QO BliHCO*-^MiiB*aaw»nw^aw*»^-Mei 

La Plot*. 00- _ 

3ft 085-91 -000 _ * _.... 

Juna 19. 1973 


£<Jdy SM 

40 085-92-000 _ _ 

Oct 16. 1964 

Ignaoo Bunco --- 

U Plata CO 


|KR Doc. 8S-274 Filed 1-3-B5; 8 45 «m| 

BILLING COOC 6717-01-N 


I Docket No. CP8S-146-000 1 

Transcontinental Gas Pipe Line 
Corporation; Request Under Blanket 
Authorization 

December 31.1984. 

Take notice that on December 3,1984. 
Transcontinental Gas Pipe Line 
Corporation (Transco), p.o. Box 1396, 
Houston. Texas 77251. filed in Docket 
No. CP85-146-000 a request pursuant to 
{ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to establish an additional 
point of delivery for Public Service 
Electric and Gas Company (Public 
Service) and to construct and operate 
certain appurtenant facilities, all as 
more fully set forth in the request on file 
with the Commission and open to public 
inspection. 

It is stated that Public Service is 
currently a Rate Schedule CD-3 sales 
customer of Transco. It is further stated 
that pursuant to the service agreement 
between Transco and Public Service, 
dated November 12.1970. Public Service 
has a contract demand allocation of 
411.527 Mcf per day. Transco asserts 
that the existing tariff does not prohibit 


the addition of the proposed delivery 
point. 

Transco states that by amendment to 
such service agreement, it has agreed to 
install a new point of delivery (East 
Camden delivery point) for Public 
Service located in Camden County. New 
Jersey, at approximate milepost 5.74 on 
Transco's 16-inch lateral extending from 
its Trenton-Woodbury lateral in 
Burlington County, New Jersey, to 
Richmond, Philadelphia County. 
Pennsylvania (Richmond lateral). 
Transco asserts that the East Camden 
delivery point will be designed for a 
maximum daily rate of up to 25,000 Mcf 
of gas per day and that Public Service's 
total CD-3 contract demand allocation 
would remain at 411.527 Mcf of gas per 
day. Transco states that deliveries at the 
East Camden delivery point will be 
offset by a corresponding reduction in 
its deliveries at Public Service's Camden 
gas plant located in Camden. New 
Jersey. Transco further states that the 
gas it proposes to deliver at the East 
Camden delivery point would be used 
by Public Service for system supply. 

Transco asserts that it has sufficient 
system capacity to accomplish 
deliveries at the East Camden delivery 
point without detriment or disadvantage 
to its other gas sales customers. Transco 
further asserts that the addition of the 


East Camden delivery point would have 
no effect on its peak day or annual 
volumetric deliveries to Public Service 
or any other existing sales customer. It 
is stated, however, that the addition of 
such delivery point would allow 
Transco to maintain adequate pressure 
on the Richmond lateral to effectuate 
deliveries of gas as required by Public 
Service in this portion of its distribution 
system and would provide an 
alternative point of delivery in the evjpnt 
of pipeline failure. Transco asserts that 
it would construct, install and operate at 
the East Camden delivery point, a tap. 
sales meter and regulating station and 
other appurtenant facilities. 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR 
385.214) a motion to intervene or notice 
of intervention and pursuant to $ 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed to 
filing a protest, the instant request shall 
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be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Keunrtb F. Plumb, 

Secretary* 

[FR Doc. 85-291 Filed 1-3-85; 8:45 am) 

KUINC coot §7l7-5l-M 


(Docket Not. ST85-147-000, at al.J 

Transcontinental Gat Pipe Line Corp., 
et ah; Self-Implementing Transactions 

December 31.1984. 

Take notice that the following 
transactions have been reported to the 
Commission as being implemented 
pursuant to Part 284 or Part 157 of the 
Commission’s Regulations and Secs. 311 
and 312 of the Natural Gas Policy Act of 
1978 (NGPA). The “Recipient" column in 


the following table indicates the entity 
receiving or purchasing the natural gas 
in each transaction. 

The "Part 284 Subpart" column in the 
following table indicates the type of 
transaction. A “B" indicates 
transportation by an interstate pipeline 
pursuant to $ 284.102 of the 
Commission's Regulations. 

A "C" indicates transportation by an 
intrastate pipeline pursuant to S 284.122 
of the Commission's Regulations. In 
those cases where Commission approval 
of a transportation rate is sought 
pursuant to $ 284.123(b)(2). the table 
lists the proposed rate and expiration 
date for the 150-day period for staff 
action. Any person seeking to 
participate in the proceeding to approve 
a rate listed in the table should file a 
petition to intervene with the Secretary 
of the Commission. 


A “D" indicates a sale by an 
intrastate pipeline to S 284.142 of the 
Commission's Regulations and Section 
311(b) of the NGPA. Any interested 
person may Hie a complaint concerning 
such sales pursuant to S 284.147(d) of 
the Commission's Regulations. 

An “E” indicates an assignment by an 
intrastate pipeline pursuant to { 284.103 
of the Commission's Regulations and 
Section 312 of the NGPA. 

An “F(157)'' indicates transportation 
by an interstate pipeline for an end-user 
pursuant to S 157.209 of the 
Commission's Regulations. 

A "G" indicates transportation by an 
interstate pipeline on behalf of another 
interstate pipeline pursuant to a blanket 
certificate issued under S 284.221 of the 
Commission's Regulations. 

Kenneth F. Plumb, 

Secretary. 
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|FR Doc. 85-27S-Filcxi 1-3-65: BAS am) 

B* *LU4tO COOt C717-01-to 


(Docket No. ERS4-562-001) 

Union Electric Co*; Order Accepting 
for Filing and Suspending Rates, 
Noting Intervention. Denying Motion 
To Reject, Granting Waiver of Notice, 
Establishing Hearing Procedures, and 
Denying Motion To Consolidate With 
Prejudice 

(•sued: December 31.1954 
Before Commisstonmr Raymond J. 
O’Connor. Chairman: Georg:ana Sbrldun. A. 
G. Sou**. Oliver G. Richard Ilf and Charles 
G. Stalori. 

On August 2.1984. Union Electric 
Company (UE) tendered for filing a 
motion to amend its filing in Docket No. 
ER84-litM)00 to increase its 
transmission rates and level of service 
to the City of Malden. Missouri 


(Malden). 1 By letter dated October 1, 
1984. from the Director of the 
Commission’s Office of Electric Power 
Regulation. UE was informed that its 
submittal of August 2,1984. constituted 
a rate schedule filing pursuant to Part 35 
of the Commission’s regulations. In 
addition. UE was informed that its 
submittal was deficient with respect to 
certain of the Conun its ion’s filing 
requirements. On November 1.1984. UE 
filed the required data to complete the 
filing in this docket 1 
The instant submittal provides that 
Malden's maximum transmission 
demand is to increase from 5.000 KW to 
11,000 KW for a one year period 


• In Dock* No ER&t-i46-000. Union Hied rvvisad 
resuirnranta rataa and tmnanusiion rules for 
Maiden. Thai filing was accepted lor filing end 

»u apt'tided and tel for hearing by order taaued on 
February 6 1064 \2t FEKC161.147). The coat data 
uaed in support of the msiiuit submittal la baaed on 
the uaw tune period (1062) and methodology ti 
that in Docket Na KKJW- 146-000 

• The rate schedule designation la Union Electric 

Company, Supplement No. 1 to Rale Schedule KKRC 

No. 106 


beginning on June 1,1984. and return to 
5,000 KW for the next three years of the 
term. The company states that this 
change Is required by Malden to enable 
it to receive power and energy from the 
Cities of Springfield and Sikeston. 
Missouri, in addition to their receipts 
from the Southwestern Power 
Administration. The proposed rates 
would increase the transmission 
demand charge from $17.54/KW/year to 
$18.34/KW/year and maintain a £2040/ 
day billing and scheduling fee and the 
current provision for recovering other 
out-of-pocket costs incurred in providing 
the service. The submittal provides that 
the rates are to be updated annually HE 
requests waiver of the notice 
requirements so that the instant 
submittal may become effective on June 
1,1984. the date on which the provision 
of the additional transmission service to 
Malden commenced. 
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Notice of the first filing was published 
I m the Federal Register, 3 with comments 
Jac on or before September 5,1384. 
Malden filed a timely protest and 
notion to intervene, objecting to: (1) the 
illegf’d use of original plant costs 
instead of depreciated costs; (2) use of 
system peak load under allegedly 
| diverse conditions instead of system 
' capacity; (3) the company’s income tax 
computation; and (4) certain terms and 
conditions of the filing, including 
fimitations on availability and notice 
and sources of power. Malden further 
states that It signed the tendered 
agreement only with the understanding 
that that agreement was subject to 
Commission approval after a hearing at 
which Malden would have the 
opportunity to contest the proposed 
transmission rates and terms and 
conditions. On September 13,1984, 
Maiden filed a motion to consolidate 
Docket Nos. ER84-582-000 and ER84- 
146-000, noting the similarity of issues, 
identity of parties, and the support of 
the Commission’s trial staff and UE. On 
September 28,1084. UE filed a response 
to Malden's protest and motion to 
Intervene, denying the allegations made 
by Malden with respect to the filing, but 
not opposing intervention. 

Notice of UK’s completed filing was 
published in the Federal Register, 4 with 
comments due on or before November 
26,1384. On November 13.1984. Malden 
filed a motion to reject the filing, 
alleging that UE repeated an error in the 
calculation of its annual fixed charge, 
which it agreed in Docket No. ER84-146- 
ooo overstated the charge. On November 
28,1364, UE filed a response opposing 
Malden*s motion to reject, claiming that 
the issue raised should be left for 
hearing and that the motion constitutes 
an improper use of confidential 
information, inasmuch as the agreement 
to which Malden refers was made 
during settlement discussions. On 
December 10,1984. Malden filed a reply 
to UF.’s response, claiming that its 
motion to reject was based on data 
provided by the company in response to 
the deficiency letter in this docket. 4 

Discussion 

Pursuant to Rule 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214), Malden’s 
timely and unopposed motion to 


• « n< 3W91 (19WJ. 

***** 45795 ( 10 * 4 ). 

1 We rx>t« that repine to an«*Rr« do not tie under 
our R,il " of Pructlc* and PnKodur* (IS CFR 
•W5 2Vi( Never!Meta, w* will coniid*r Mnldro'f 
, fcr PkodtRg 10 the extent that it d«rtttet the b««l« 

t° r motion to rrj#ct. 


intervene serves to make it a party to 
this proceeding. 

Although apparently based in part on 
information provided by UE in this 
docket, Malden's claim of error in UE's 
proposed annual fixed charge is not 
supported by any reference to a formal 
admission or determination of the issue 
on its merits in Docket No. F.R84-148- 
000. In fact, UE asserts that the 
adjustment to which Malden refers was 
negotiated pursuant to settlement 
discussions in that docket. Moreover, 
even if a determination as to the issue 
raised by Malden had been made on the 
record, we would not find rejection of 
the entire filing to be an appropriate 
remedy. Since no formal admission or 
determination on this issue has been 
made, summary disposition would also 
be inappropriate. Accordingly. Malden’s 
motion to reject will be denied. 

Our preliminary review of UE’s 
submittal and the pleadings indicates 
that the proposed transmission rates 
have not been shown to be just and 
reasonable and may be unjust, 
unreasonable, unduly discriminatory or 
preferential, or otherw ise unlawful. 
Accordingly, we shall accept the 
submittal for filing and suspend it as 
ordered below. 

In West Texas Utilities Co .. 18 FERC 
1 61,189 (1982), we noted that rate filings 
would ordinarily be suspended for a 
nominal period where preliminary 
review indicates that the rates may be 
unjust and unreasonable, but may not 
generate substantially excessive 
revenues, as defined in West Texas. In 
this case, our examination suggests that 
UE’s proposed rates may not generate 
substantially excessive revenues. In 
support of its request for waiver of the 
notice requirements, UE states that the 
additional transmission service was 
provided to Malden as of june 1.1984. in 
response to a request from Malden, 
which was not received by UE until May 
15.1884. thereby allowing no time for 
the sixty day prior notice. We also note 
that the proposed effective date is not 
opposed by Malden. Accordingly, we 
find that good cause exists to grant 
waiver of the notice requirements and 
suspend the submittal for a nominal 
period, to become effective, subject to 
refund, on june 1,1984. 

As to the request for consolidation of 
this docket with Docket No. ERB4-146- 
000. we note that a settlement resolving 
all issues in Docket No. ER84-148-000 
was filed on December 4.1984. In light 
of the advanced stages of that 
proceeding, vve will not consolidate 
Docket No. ER84-146-000 with this 
docket at this time. However, under 
Rule 503 of our Rules of Practice and 


Procedure (18 CFR 385-503), the Chief 
Administrative Law judge retains the 
authority to consolidate these dockets at 
a later time, should that appear 
warranted. 

We note that the proposed submittal 
includes provisions for the annual 
updating of the demand charge and for 
the recovery of unspecified out-of- 
pocket costs. In its November 1 filing, 

UE stated that it does not know at this 
time what additional costs may be 
incurred. By this order, we inform UE 
that any changes in the stated proposed 
rates will require timely filings pursuant 
to Part 35 of our regulations. 

The Commission orders; 

(A) Malden's motion to reject is 
hereby denied 

(B) UE’s request for waiver of the 
notice requirements is hereby granted 
for good cause shown. 

(C) UE’s filing is hereby accepted for 
filing and suspended for a nominal 
period, to become effective, subject to 
refund on June 1.1984. 

(D) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly secs. 205 
and 206 thereof, and pursuant to the 
Commission’s Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR Chapter I), a 
public hearing shall be held concerning 
the justness and reasonableness of UE’s 
rate filing. 

(E) Malden’s motion for consolidation 
is hereby denied without prejudice. 

(F) The Commission staff shall serve 
top sheets in this proceeding within ten 
(10) days of the date of this order. 

(C) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days after service of top sheets in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington. D C. 
20426. The presiding judge is authorized 
to establish procedural dates and to rule 
on all motions (except motions to 
dismiss) as provided in the 
Commission’s Rules of Practice and 
Procedure. 

(H) The Secretary shall promptly 
publish this order in the Federal 
Register. 
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By the CammiMjon. 

Kenneth F. Plumb. 

Secretary. 

(PR Doc 85-278 Filed 1-3-85: t*S nm| 

8tUJ*0 COOf 9717-OMi 


(Docket No. RP85-11-001) 

K N Energy, Inc^ Notice of Revised 
Change in FERC Gas Tariff 

December 32.1984. 

Take notice that on December 17, 
1984. K N Energy. Inc. (K NJ. tendered 
for filing proposed changes in Us FERC 
Gas Tariff, Third Revised Volume No. 1. 
The purpose of the filing is to comply 
with a directive stated in Ordering 
Paragraph (D) of the Commission's 
Order issued November 30.1984 in this 
docket requiring K N to file a revised 
tariff sheet to reflect the removal of the 
cash working capital allowance 
included in K N’s general rate increase 
application filed on October 31.1984 in 
Docket No. RP85-11-000 As a result of 
the instant filing, the Jurisdictional cost 
of service m Docket No. RP85-11-000 
will be reduced by approximately 
$187,400. 

Substitute Twenty-First Revised Sheet 
No. 4 is proposed to be substituted for 
an to replace Twenty-First Revised 
Sheet No. 4* as filed with the 
Commission on October 31,1984. K N 
requests that Substitute Twenty-First 
Revised Sheet No. 4 be made effective 
as of May 1.1985. the effective date 
previously assigned to Twenty-First 
Revised Sheet No. 4 per Order 
Paragraph (A) of the Commission's 
Order issued November 30.1984 in 
Docket No. RP85-U-000. 

Copies of the filing have been served 
upon K N’s jurisdictional customers, 
interested State Commissions and all 
parties. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street N.E., Washington. 
D C. 20428. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such petitions or 
protests should be filed on or before 
January 8,1985. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 


must file a petition to intervene. Copies 
of*this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 85-297 Filed 1-3-85: &45 *m\ 

SIUJMQ COOC §717-01-11 


i Docket No. RPS5-54-0001 

Louis tana-Nevada Transit Co.; Notice 
of Tariff Filing 

December 31.1964. 

Take notice that on December 19, 

1984. Louisiana-Nevada Transit 
Company (LNT) tendered for filing its 
FERC Gas Tariff, First Revised Volume 
No. 1 in accordance witli the 
requirements of Section 154.01 of the 
Federal Energy Regulatory 
Commission s (Commission) regulations. 
This tariff is an initial filing and is 
accompanied by LNTs statement and 
reasons supporting th*e proposed rate. 

This tariff will permit LNT tg offer 
transportation service on its interstate 
facilities under the Blanket Certificate 
sought by LNT by application made on 
December 7.1984 in Docket No. CP85- 
100-000. LNT has not previously offered 
this service on these facilities. All 
traxwporlotion performed under this 
tariff will comply with the requirements 
of Section 157.209 of the Commission's 
regulations. 

LNT proposes that its tariff herein 
become effective concurrently with the 
effective date of the Blanket Certificate 
sought in Docket No. CP85-160-000. LNT 
requests pursuant to Sections 154.22 and 
154.51 of the Commission's regulations 
waiver of notice requirements in order 
to permit this service to commence 
concurrently with the effective date of 
the Blanket Certificate sought in Docket 
No, CP85-100-000. 

Any person desiring H> be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington. 
D.C. 20428, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (10 CFR 385.211 
and 385.214). All such petitions or 
protest should be filed on or before 
January 8.1985. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 


protestants parties to the proceeding 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretory. 

|FR Doc 85-298 Filed 1-3-85: 6:45 um| 

MUJNG COOC 4717-01-41 


(Docket No. G-4314-000, et ml.) 

Mesa Petroleum Co.; Certificate 
Application by Successor in Interest 

December 28.1984 

Take notice that on March 12,1984. 
Mesa Petroleum Co., (Mesa) of P.Q. Box 
2009. Amarillo. Texas 79189. filed an 
application for certificates of public 
convenience and necessity to continue 
sales being made under permanent 
certificates of public convenience and 
necessity heretofore issued to Mesa, as 
Agent for Tema Oil Company, and 
Tenneco Oil Company. Agent for Ten*, 
in the dockets listed tn the attached 
Appendix. The application is a result of 
the transfer of 50% interest in the oil and 
gas properties and contracts and 
agreements relating thereto from Tema. 
a Texas General Partnership, to Mesa. 

Effective December 31,1983. Tama 
was dissolved, and 50% of all of the oil 
and gas properties of Tema were 
transferred to Mesa, including 50 * uf all 
of the related facilities and gas sales 
contracts from and under which sales of 
natural gas are being made pursuant to 
permanent certificates heretofore issued 
to Tema in the dockets listed in the 
attached Appendix. 

Mesa requests that the Commission 
issue to it permanent certificate of 
public convenience and necessity to 
continue sales being made under 
permanent certificates issued to Tema to 
each of the dockets listed in the 
attached Appendix by substituting 
Mesa, in lieu of Tema. as the certificate 
holder. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before January 
9.1985, file with the Federal Energy 
Regulatory Commission. Washington 
D.C. 20426. petitions to intervene or 
protests in accordance with the 
requirements of the Commission s Rules 
of Practice and Procedure (10 CFR 
385.211. 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken hut will not serve to make the 
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-potestants parties to the proceeding 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
my hearing therein must file petitions to 


intervene in accordance with the 
Commission's Rules. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 


unnecessary for Applicant’s to appear or 
to be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 


Appcnoix 
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I PR Doc 85-269 Filed 1-5-85; 8:45 am) 

BILLING COO€ 4717-01-41 


lDocket No. RP82-71-015I 


Northern Natural Gas Co.. Division of 
InterNorth, Inc.; Notice of Filing 


December 31.1984 

Take notice that on December 13, 
1984. Northern Natural Gas Company. 
Division of InterNorth, Inc. (Northern) 
tendered for filing the following sheets 
to become a part of its FERC Gas Tariff, 
Third Revised Volume No. 1: 

Substitute Eleventh Revised Sheet No. 
21 

Substitute Fifth Revised Sheet No. 22 


According to 318.103(b)(2)(iii) of the 
Commission's regulations (18 CFR 
§ 381.1Q3[b)(2)(iii)), the date of filing is 
the date on which the Commission 
receives the appropriate filing fee, which 
in the instant case was not until 
December 21.1984. 


Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. N.E., % 

Washington. D.C., 20426, in accordance 
with the Commission's Rules of Practice 
& Procedure (18 CFR 385.211, 385.214). 

All suoh petitions or protests should be 
filed on or before January 8.1985. 

Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must Tile a petition to 
intervene. 

Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb. 

Secretary. 

|f*R Doc, 85-299 Filed 1-3-85; 8:45 am) 

BILLING COOf 4717-01-41 


l Docket No. TA85-1-59-002) 


Northern Natural Gas Co.; Notice of 
Purchased Gas Cost Adjustment Rate 
Change 


December 31.1964 

Take notice that on December 20. 

1984, Northern Natural Gas Company 
(Northern) tendered for filing, as part of 
Northern’s FERC Gas Tariff. Third 
Revised Volume No. 1 and Original 
Volume No. 2, the following tariff sheets: 
Third Revised Volume No. 1 

Substitute Thirty-Fifth Revised Sheet 
No. 4a 

Substitute Twenty-Sixth Revised 
Sheet No. 4b 
Original Volume No. 2 

Substitute Thirty-Fifth Revised Sheet 
No. lc 

Such substitute tariff sheets are filed 
to reflect the revised tariff sheets filed 
on November 16.1984 in Docket Nos 
RP85-5-000 and RP85-5-001 by 
Northwest Alaskan Pipeline Company 
(Northwest Alaskan) with the Federal 
Energy Regulatory Commission to 
reflect the reduction in the cost of 
Canadian gas imported from Pan 
Alberta Gas Ltd. pursuant to the terms 
of an amended gas purchase contract 
with Northern to be effective November 
1.1984. 

Such substitute tariff sheets are also 
filed to reflect the revised tariff sheets 
filed on November 16,1984 in Docket 
No. RP85-25-000 by Northern Border 
Pipeline Company (Northern Border) 
with the Federal Energy Regulatory 
Commission to implement a new 
depreciation method to levelize the 
transportation charges through October, 
1998 to Northern and other Northern 
Border shippers resulting in a reduction 
in the estimated Calendar Year 1985 
transportation charges 

Northern requests that the 
Commission grant any waivers of its 
regulations as may be required to permit 
the above substitute tariff sheets to be 
accepted for filing and made effective 
on December 27.1984. 

The Company states that copies of the 


lc 

|Yc.i 

I 

Is 

Ibni 

I 

I > 

; 


filing have been mailed to each of the 
Gas Utility customers and interested 
State Commissions. 

Any person desiring to be heard one 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE, Washington. 
DC, 20426. in accordance with the Ruin 
211 and 214 of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211. 385.214). All such petitions or 
protests should be filed on or before 
January 8.1985. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding 
Any person wishing to become a party 
must file a petition to intervene Opto 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary' 

[FR Doc. 85-300 Filed 1-3-85: 8 45 am) 

BU.HNO COOC 4717-01-41 
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I Docket No. RP85-51-0001 


F* 


Panhandle Eastern Pipe Une Co.; 
Notice of Change In Tariff 


December 31. 1984. 

Take notice that Panhandle Eastern 
Pipe Line Company (Panhandle) on 
December 17.1984. tendered for filing 
First Revised Sheet No. 43-5 to its FERC 
Gas Tariff. Original Volume No. 1 
According to Section 381.103(b) (2)(iii)of 
the Commission's regulations (18 CFR 
381.103(b)(2)(iiiJ). the date of filing is the 
date on which the Commission receives 
the appropriate filing fee. which in the 
instant case was not until December 26. 
1984. 

Panhandle states that this tariff sheet 
is being filed pursuant to Commission 
Opinion No. 226 and Docket No. RP84- 
85-000 issued September 28,1984. which 
amended and approved Gas Research 
Institute's (GRI) 1985 Research and 
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■Otve’ pment Program and Related Five- 
■Year Plan for 1985-1989. The tariff sheet 
■reflects the change ordered in Opinion 
l\o. £26 that collection of the CR1 
[funding unit be remitted to GR1 within 
■fifteen (15) days of receipt. 

I An effective date of January 1,1985 is 
[proposed for First Revised Sheet No. 43- 

I Copies of this filing were served on 
hunhiindle's jurisdictional customers 
Itad respective state regulatory 

I com missions. 

Any person desiring to be heard or to 
[protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.EL. Washington. 
DC 20426. in accordance with Rules 211 
tnd 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
*r.d 385.214). All such petitions or 
protests should be filed on or before 
j bnuary 8.1985. Protests will be 
considered by the Commission In 
determining the appropriate action to be 
taken, but will not serve to make 
pxotestants parties to the proceeding. 

Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Ksmveth F. Plumb. 

Secretary. 

(FR Dot 85-301 Filed 1-3-415: 8:45 am| 

*LUBO COOS 6717-01-* 

I Docket No. RP85-55-0091 

Southern Natural Gas Co.; Proposed 
Changes In FERC Gas Tariff 

December 31.1984. 

Take notice that Southern Natural 


Gas Company (Southern) on December 
20.1984. tendered for filing First Revised 
Sheet No. 45J to its FERC Gas Tariff. 
Sixth Revised Volume No. 1, with a 
proposed effective date of January 1. 
1985. 

Southern states that its First Revised 
Sheet No. 45) is being filed to effect the 
requirement in the Commission's 
Opinion No. 226 that collections of the 
Gas Research Institute (GRI) funding 
unit be remitted to the GRI within fifteen 
(15) days rather than thirty (30) days as 
Southern's tariff presently provides. 

Copies of the filing were served upon 
the Company's jurisdictional customers 
and interested State commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, N.E., Washington, 
D.C. 20426. In accordance with the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211 or 305.214). 

All such petitions or protests should be 
filed on or before January 8, 1985. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb. 

Secretory. 

|FR Doc. 85-302 Filed 1-3-85; «:45 am) 

SILLING COOf 6717-01-* 


(Docket No. G-6183-000. el a!.] 

The Superior Oil Co., et ah; 

Applications for Certificates, 
Abandonments of Service and 
Petitions to Amend Certificates 1 

December 28.1964 

Take notice that each of the 
Applicants listed herein has filed an 
application or petition pursuant to 
section 7 of the Natural Gas Act for 
authorization to sell natural gas in 
interestate commerce or to abandon 
service as described herein, all as more 
fully described in the respective 
applications and amendments which are 
on file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before January 
10,1985, file with the Federal Energy 
Regulatory Commission, Washington, 
D.C. 20426, petitions to intervene or 
protests in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211. .214). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 


Oockai Na and date Mad 


Pnca par Me* 


S^tW-dOO, 19/7/84 


OIMU7-0W.O 8/6/83 __ 

cat-’4W-000.8. 11/13/84 

S73-000,0. 7^93 ___ 

°*>-6J-801.11/28/64 
CITViawat, £ 11/21/04_ 

a 11/13/86_ 

CSV4S-O00. A, 11/18/84 

CI8V46-000. A. 11 /18/84 .__ 

Ci»-5?-000, f t h/21/86___ 

C«*-iO(M>00 A. 11/30/86 .... 


The Superior O* Company. Post Office 8c* 1521. Hour 
Ion. l»uu 77001 

Sun 06 Company. Poat Oltee Baa 20. Date*. Tanas 
75221 

Odeoo Os A Gaa Company (Successor In intaraac To 
Sun Exptoreton and Production Company), PO Bo* 
•1780. New Orl ea n s. Lou>«*ne 70161 
CkAj CM Corporation, PO Bo* 2100. Houaton. Taaaa 

772SZ 

Enron Com pan y. U 5A. Poal OtSce Bob 2180. Moualon, 
Tanas 77252-21W 

Pr*M«>e Petroleum Company (Successor In miaraal To 
Pt**» 08 Company). 336 HS8L B**Ony. Berta***#, 
OfcJ*«o>iM 74004 

Karr-McCaa Corporator* PO Boa 25861. OkMhoma 
Oty. Oklahoma 73125 

$or»o Patretoum Company. PO Boc 4567 Houston, 
Tens T72UL 

E*>on Corporation. PO Bo* 2180. Houston. Team 
77252-2160 

Champln ft a t ok u w Company (Par !?uoc a s eor In miaraal 
To Amoco Producer* Company), Four AAan Carter. 
1400 Smnh Street. Su» 1500. Houston. Taiaa 77002. 
Houston 08 6 Miners* Corporator*. PO Bo* 2511. 
Tr*aa 77001 


El Paso Nad#* Qaa Company, le vrta nd Field, Hockley 
County. Taiaa. 

Uchgm PPa c onsn Una Company, Vsnoua Rs*». 


TranaoonanertM Qaa Pipe Una Corpora**, Slap Shoal 
Block 113 FWd 


«a» Tran s mi t srt n Corporation. Oaap Lake 
Fiaid. Cameron Parti lousmna 
TnmMna Gat Company. Soutft Time ai at Block 172. 

OffSffora Urttiana 

Tfanaoonfmartat Gas Pipe Una Corporation, Waal Cam¬ 
eron Btock 22. Oftahora L o ms mna 

Transrorttoartal Gas Pipe Una Corporators Proposed 
B* FlaMorm located m Shp Shoal Area Block 238 
Tenn ess e e Gaa Ptpatoe Company. Eugene island S*oc* 
326. Oftahora lo u fs n t 


tsa Corny. Alabama 
Amoco Gaa Company. Matagorda Ntand OCS Block 621. 


O— 

n— 
n — 

rn~ 


Tannsssaa Get fr pskne Company. North Map no k a Oty 
rmtx Jm WeBs County Taaaa 


t'U- 


' Hiit notice dues not provide for consolidation 
w hr,m »»S of the several matiara covered herein 
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Dock* No and date Ned 

Appkant 

Pirchaaer and location 

Pnoa per Me* 

CtoS-136-000. F. 12/7/64 

Texas Inc iParttol Socceeaor In totereet To Sun E<ptpr» 
ton and Protoctoe Company) PO Bo« 2TOO Denver. 
Colorado 60201 

K N Energy Inc Bradshaw f<*KJ HamAon County. 

Kanaaa 

en-! 

086-137-000. F. 12/3/64 

Graca Petroleum Corporator (Successor In tokmt To 
Claary Pefirotoum Corporate*), 6501 North Broadway. 
Oklahoma Cay. Oklahoma 7Ji t§ 

Arfcentaa LOuemna Gaa Corrpeny lacy Ftod, Ktogfehar 
and Btome Counoea Oklahoma 

<»•>- 

066-146-000. F. 12/17/64 

Mucha* Energy Corporation (Suoeeaaor In Internet To 
Son Exploration and Production Company) Pool OV* 
Boa 4000. Tha Wooded*. Taxaa 77367-4000 

Natural Gaa Poaftna Company of AmencaL Boonevde 
Paid. Wee County. Texas 

- 

066-146-000. A, 12/16/64 

I 

Conoco toe. PO Box 2167, Houston. Taxaa 77252 

Ptpafcna Company. Eugene island Btoce 20§ >T 
Platform. Offthom loutoana 

p»>- 


I <0 change dr#v*ry pent 


, r >t ^ > cl °* ^ FttmOmmn appkeabon sm atrmnd«*d and mtoaaed of mcord by Sun Oi Company 

• , 6 * p *°25'l* nd Company aae*gnad ,ta mtormt #1 c*rta*> Nocks p* Shp Shoe! Btoc*1l3Ftold to Odeeo CM A 

^^y as*gnm«nf Cju« convey* IQ Tmoto Petrotoum Corporate* V** r*ore*J m the atola Of LOuavtt Lmm No 2363 dewmto. but not betow I5d000 to* beneath Xbm 


• Appacam m tong to add product** 

• Fftocftv* OrnarJb* 31. 1B63. PM** Of Company 1 
1 SMM have now* occxrrod from the propoaod «' 


Gw ^1 

ot * # | 


to Apparent to wortmQ ttomi * to* W**t Cameron /On Bock 22 Otohore Ioumn 
proctoctic* platform located r> Sh§> Shoal Area BAock 236 Gu bom *• Nock wtf be add texJ dafcvcrad to 


Tramco i<n ;Q> 


ijgss: s; ss: as ssas sar-ttrsssrf.^r ■• ,#w 

• • ^t^SSS^mSSgSlSS!^ ’!U?'* ne *" * “ * °* •" ®“ p ’ w ** #wn ^ *“*9°"* 

B ~ 5t ' W * "* K*-. 

•• ££& xpz VSi 

Ftoto Cod* A-lnaei Seme# B-Abandenmont C—Amendment to add acreage O—Amendment to delete acmgs E-Total Succnmoh F-PmrtMi Suroeseon 


(stood. Bob to 


|FR Doc. 63-273 FUtti 1-5-85. 845 am] 

BILLING COOt §717-61-41 

I Docket No. RP84-91-001) 

Texas Eastern Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

December 31,1984. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on December 17.1984 tendered 
for riling as part of its FERC Gas Tariff. 
Original Volume No. 2. the following 
sheet: 

First Revised Sheet No. 344A 

The sole purpose of this filing is to 
reflect the termination of the provisions 
of Exhibit B of Texas Eastern’s Rate 
Schedule X-43. Exhibit B of Rate 
Schedule X-43 was authorized by the 
Commission in its order of July 18,1984 
In Docket No. RP84-91-000 for a term 
ending November 16.1984, with 
pregranted termination authorization. 

The proposed effective date of the 
above tariff sheet is November 16,1984 
the date authorized by the Commission 
in its order for termination of the 
provisions of Exhibit B. 

A copy of this filing was served on 
Consolidated Gas Transmission 
Corporation. 

Any person desiring to be heard or to 
protest said Tiling should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N. E.. Washington. 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before January 8. 1985. Protests will be 
considered by the Commission in 


determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc 85-303 Filed 1-3-85: 8 45 am| 

BILLING COO€ <717-01 -to 


I Docket No. RP84-99-0021 

Texas Eastern Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

December 31.1984. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on December 17,1984 tendered 
for filing as part of its FERC Gas Tariff. 
Fourth Revised Volume No. 1. the 
following sheets: 

Eighth Revised Sheet No. 74 
Third Revised Sheet No. 120 
Second Revised Sheet No. 122 
Second Revised Sheet No. 123 
Eighth Revised Sheet Nos. 164-171 
These tariff sheets are being filed 
pursuant to Commission order issued 
November 21,1984 in Docket No. RP84- 
99-001. which ordered Texas Eastern’s 
revised tariff sheets filed in Docket No. 
RP84-99-000 be withdrawn. The tariff 
sheets being withdrawn reflect a new 
Rate Schedule A1C (Additional 
Incentive Charge), related Form of 
Service Agreement and conforming 
changes to the General Terms and 
Conditions. 

Seventh Revised Sheet No. 172 was 
filed in Docket No. RP84-99-000 as a 


sheet reserved for future use, bui wu» 
revised in Docket Nos. CP81-107-000 e/ 
al. and CP82-446-003 et at .. and made 
effective September 12.1984. to reflect 
the Form of Service Agreement for the 
FfS Rate Schedule and therefore should 
not be withdrawn under this filing 

Copies of the filing were served on 
Texas Eastern’s jurisdictional customer® 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. N.E.. Washington. 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before january 8.1985. Protests will lie 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretory . 

(FR Doc. 85-304 Filed 1-3-85, B45 am| 

BILLING COOC §717-01-14 


(Docket No. RP84-129-001) 

Texas Eastern Transmission Corp.; 
Proposed Changes In FERC Gas Tariff 

December 31. 1984 
Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on December 17,1984 tendered 
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for filing as part of its FERC Gas Tariff. 
Fourth Revised Volume No. 1. six copies 
of the following tariff sheet: 

Revised Seventy-first Revised Sheet No. 
14 

Ort September 13.1984 Texas Eastern 
filed a revised tariff sheet for purposes 
of complying with the Commission’s 
Order No. 380 issued May 25.1984, 
requiring that the purchased gas cost 
rate be reflected separate from other 
charges in the commodity rate. Such 
tariff sheet was approved by 
Commission order issued December 7, 
1934. in Docket No. RP84-129-000. 

Since the tariff sheet filed on 
September 13,1984. does not reflect the 
rates under Rate Schedule FTS which 
were the subject of a previous filing on 
August 10.1984 and Commission Order 
approving such rates issued September 
7,1984 and the page designation of 
■Revised Substitute Seventieth Revised 
Sheet No. 14". should be designated as 
Revised Seventy-first Revised Sheet 
No 14". Texas Eastern is submitting the 
above listed tariff sheet to replace the 
tariff sheet filed on September 13,1984 
solely to reflect the rates under Rate 
Schedule FTS and to reflect the 
appropriate page designation. 

The proposed effective date of the 
above tariff sheet is September 13,1984. 

Copies of the filing were served on 
Texas Eastern’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street N.E., Washington. 
DC 20428. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before January 8,1985. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 
k»nn®th F. Plumb. 

Secretary, 

[FR Doc 85-305 Filed 1-3-85; 8:45 am] 

»LUUO COOC #717-01-41 


(Docket No. RP85-S2-000) 

Trunkline Gas Co.; Notice of Change in 
Tariff 

December 31. 1984. 

Take notice that Trunkline Gas 
Company (Trunkline) on December 17, 
1984. tendered for filing First Revised 
Sheet No. 21-L to its FERC Gas Tariff. 
Original Volume No. 1. According to 
Section 381.103(b)(2)(iii) of the 
Commission’s regulations (18 CFR 
381.103(b)(2)(iii)), the date of filing is the 
date on which the Commission receives 
the appropriate filing fee, which in the 
instant case was not until December 28. 
1984. 

Trunkline states that this tariff sheet 
is being filed pursuant to Commission 
Opinion No. 228 and Docket No. RP84- 
85-000 issued September 28.1984. which 
amended and approved Gas Research 
Institute's (GRI) 1985 Research and 
Development Program and Related Five- 
Year Plan for 1985-1989. The tariff sheet 
reflects the change ordered in Opinion 
No. 228 that collection of the GRI 
funding unit be remitted to GRI within 
fifteen (15) days of receipt. 

An effective date of January 1.1985 is 
proposed for First Revised Sheet No. 21- 
L 

Copies of this filing were served on 
Trunkline's jurisdictional customers and 
respective state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE.. Washington, 
D.C. 20426. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such petitions or 
protests should be filed on or before 
January 8,1985. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to Intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Konnftth F. Plumb, 

Secretary. 

|FR Doc. 65-306 Filed 1-3-85; 8:45 am| 

WU.IN0 COO« #717-# 1-4# 


ENVIRONMENTAL PROTECTION 
AGENCY 

(OPTS-51552; TSH-FRI 2749-5) 

Certain Chemicals; Premanufacture 
Notices 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

Summary: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13.1983 (48 FR 21722). This notice 
announces receipt of eighteen PMNs and 
provides a summary of each. 
dates: Close of Review Period: 

PMN 85-314—March 17,1985. 

PMN 85-338—March 20.1985. 

PMN 85-339, 85-340, 85-343 and 85- 
344—March 23,1985. 

PMN 85-341, 85-342, 85-345, 85-346, 
85-347, 85-348, 85-349 and 85-350— 
March 25,1985. 

PMN 85-351, 85-352, 85-353 and 85- 
354—March 26.1985, 

Written comments by: 

PMN 85-314—February 15.1985. 

PMN 85-338—February 18.1985. 

PMN 85-339, 85-340, 85-343 and 85- 
344—February 21.1985. 

PMN 85-341. 85-342, 85-345, 85-348, 
85-347. 85-348, 85-349 and 85-350— 
February 23,1985. 

PMN 85-351, 85-352, 85-353 and 85- 
354—February 24,1985. 
adoress: Written comments, identified 
by the document control number 
”|OPTS-51552)’* and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Chemical 
Information Branch, Information 
Management Division. Office of Toxic 
Substances, Environmental Protection 
Agency. Rm. E-201, 401 M St.. SW„ 
Washington. DC 20460, (202-382-3532). 
FOR FURTHER INFORMATION CONTRACT: 
Wendy Cleland-Hamnett. 
Premanufacture Notice Management 
Branch, Chemical Control Divison (TS- 
79*1). Office of Toxic Substances. 
Environmental Protection Agency, Rm. 
E-811, 401 M St.. SW.. Washington. DC 
20460. (202- 382-3725). 
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SUPPLEMENTARY INFORMATION: The 

following notice contains information 
extracted from the non-confidental 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete nonconfidentml 
document is available in the Public 
Reading Room E-107 at the above 
address. 

PMN 85-317 

Manufacturer. Confidential 
Chemical . (GJ Fatty acid amide. 
Use/Production. (G) Pigment 
dispersant. Prod, range: 10,000-20,000 

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal, a 
total of 2 workers, up to 2 hrs/da, up to 2 
da/yr. 

Environmental Release/Disposal. 0.1 
to 174 kg/batch released to land. 
Disposal by approved landfill 

PMN 85-338 

Manufacturer. Confidential 
Chemical (G) Cyanoacrylate ester. 
Use/Production. (SJ Industrial 
cyanoacrylate adhesive. Prod, range: 
Confidential 

Toxicity Data. No data submitted. 
Exposure. Confidential 
Environmental Release/Disposal. 
Confidential. 

PMN 85-339 

Manufacturer. Confidential 
Chemical (C) Coconut aikyd resin. 
Use/Production. (G) Polymeric binder 
for baking dear and pigmented finishes. 
Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal a 
total of 5 Workers. 

Environmental Release/Disposal 
Confidential 

PMN 85-340 

Manufacturer. Confidential 
Chemical (G) Organofunctional 
polysiloxane. 

Use/Production. (S) Site-limited paper 
release coating intermediate. Prod, 
range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal a 
total of 20 workers, based on 3 shifts/ 
operator and 2 workers, 1 shift/da. 

Environmental Release/Disposal. No 
release to air. 

PMN 85-341 

importer. Confidential 
Chemical (G) Substituted xanthene. 
Use/Import (G) Dye for paper. Import 
range: Confidential. 

Toxicity Data. Acute oral: >5,000 
mg/kg; Irritation: Skin—Minimal Eye- 
Minimal: Ames test: Negative; Yeast 
test: Negative; COD: 2,284 mg/g O* TU 
48 hr (Zebra); >1,000 mg/1; TUo 48 hr 
(Zebra); >1.000 mg/1; TL,« 48 hr 


(Zebra): >1,000 mg/I; TU 96 hr (Zebra): 
>1,000 mg/1; TUo 96 hr (Zebra): >1.000 
mg/1; TUoo 96 hr (Zebra): >1.000 mg/l 
Exposure. Processing: Inhalation, a 
total of 2 workers, up to 0.5 hr/da. 

Environmental Release/Disposal 0.3 
kg/batch released to water. Disposal by 
publidy owned treatment works 
(POTW) and navigable waterway. 

PMN 85-342 

Importer. Confidential. 

Chemical (G) Polyester resin. 

Use/Import (G) Resin. Import range: 
Confidential. 

Toxicity Data. No data submitted. 
Exposure. Processing: inhalation. 
Environmental Release/Disposal No 
data submitted. 

PMN 85-343 

Importer. Marubeni America 
Corporation. 

Chemical (S) Alpha, alpha, alpha 
tribromomethyl phenyl sulfone. 

Use/Import (SJ Additive for 
photoresist. Import range: 5.000-10.000 

5 t/yr. 

Toxicity Data. No data submitted. 
Exposure. Processing: inhalation. 

En vironmcntal Release/Disposal No 
release. 

PMN 85-344 

Manufacturer. Nickstadt-Mocller. Inc. 
Chemical (S) Benzoic acid. 2-(3-(l,3- 
benzodioxole-5-yl)-2 methyl 
propylidenejamino. methyl ester. 

Use/Production. (S) Industrial aroma 
chemical for fragrance use in personal 
care and household cleaning products. 
Prod, range: 2.000-5,000 kg/yr. 

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal a 
total of 7 workers, up to 0.5 hr/da. up to 
80 da/yr. 

Environmental Release/Disposal. 
Release unknown. 

PMN 85-345 

Manufacturer. Confidential 
Chemical. (C) Phenolic resin. 
Use/Prodaction. (S) Resin used in 
making inks. Prod, range: Confidential 
Toxicity Data. No data submitted. 
Exposure. Confidential 
Environmental Release/Disposal 
Confidential 

PMN 85-346 

Manufacturer. Confidential 
Chemical. (GJ Aikyd resin. 
Use/Production. (S) Converted to 
paint. Prod, range: Confidential. 

Toxicity Data. No data submitted 
Exposure. Confidential. 

Environmental Release/Disposal 
Confidential 

PMN 85-347 

Manufacturer. Confidential 


Chemical (CJ Modified phenolic 
resin. 


Use/Prodaction. (S) Resin converted 
into ink. Prod, range: Confidential 
Toxicity Data. No data submitted 
Exposure. Confidential 


Environmental Re/easac/Disposol 
Confidential 


PMN 85-348 

Manufacturer. Confidential 
Chemical (G) Aikyd resin. 
Use/Production. (S) Aikyd resin 
converted into paint. Prod, range: 
Confidential 

Toxicity Data. No data submitted 
Exposure. Confidential 
Environmental Release /Disposal 
Confidential 


PMN 85-349 

Manufacturer. Confidential. 


Chemical (G) Acrylated aikyd resin. 
Use/Production. (S) Resin is 
converted into paint Prod, range: 
Confidential 

Toxicity Data. No data submitted 
Exposure. Confidential 
Environmental Release/Disposol 
Confidential 


PMN 85-350 


Manufacturer. Confidential. 
Chemical (G) Modified phenolic 
resin. 

Use/Production. (S) Resin is 
converted into ink. Prod, range: 
Confidential 

Toxicity Data. No data submitted. 
Exposure. Confidential 
Environmental Release/Disposol 
Confidential. 


PMN 85-351 


Manufacturer. Amoco Chemical 
Corporation. 

Chemical (S) 2,6-Naphthalene 
dicarboxylic add. 

Use/Production. (G) Monomer sold for 
captive industrial use. 

Prod, range: Confidential 

Toxicity Data. Acute oral: >10,250 
mg/kg; Acute dermal: >3.000 mg/kg, 
irritation: Skin—Non-irritant. Eye- 
Minimal 

Exposure. Confidential 

Environmental Release/Disposal 

Release to water. Disposal by EPA 
approved waste treatment plant. 


PMN 85-352 


Manufacturer. Confidential 
Chemical (G) MDI adduct with a 
polyether glycol and a hydroxy 
methacrylate. 
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U$/Production. (G) A component of 
(onTrjlations for open, nondispersive 
tue. Prod, range: 3.000-8.000 kg/yr. 
Toxicity Data. No data submitted. 
Exposure . Manufacture and 
pressing: dermal a total of 13 
workers. 

En vironmental Release/Disposal. 1.77 
to less than 2.0 kg released to land. 
Disposal by landfill. 

PMN 85-353 

Importer. Confidential. 

Chemical. (G) Polymer of aliphatic 
diisocyanate, aliphatic glycols, aliphatic 
diacid, aromatic anhydride and alkylene 

oxides. 

Vse/lmport (S) Industrial leather 
auxiliary. Import range: Confidential. 

Toxicity Data. Acute oral: >5.0 ml/ 
kg; Irritation: Skin—Non-irritant and not 
corrosive. Eye—Not a primary irritant 
and not corrosive; IC*o (Pseudo, 
fluorescence): >100 mg/1; LG> 96 hrs 
(Ein hydanio rerio): 80 mg/1; LC*o 90 hrs 
(Brachydanla rerio): 119 mg/1; LC,oo 96 
hrs (Bmchydanio rerio): 155 mg/1. 

Exposure. Processing: dermal, 
inhalation and ocular, 1 to 5 min/ 
weighing. 3 weighings/da. 

Environmental Release/Disposal. No 
retease to air. water and land. Disposal 
by POTW. 

PMN 85-354 

Importer. Confidential 
Chemical. (G) Polymer of aliphatic 
diisocvanate aliphatic diacids, aromatic 
diacid aliphatic diol aliphatic epoxides. 

Use/Import (S) Industrial auxiliary 
for leather. Import range: Confidential 
Toxicity Data. Acute oral: >5.0 ml/ 
kg; Irritation: Skin—Not irritating. Eye— 
Not irritating; 96 hr (Brnchydanio rerio): 
100 mg/1; LC* (Pseudo, fluorescence): 
>100mg/l 

Exposure. Processing; dermal 
inhalation and ocular, 1 to 5 min/ 
weighing. 3 weighings/da. 

Environmental Release/Disposal No 
release to air. water and land. Disposal 
by PO'fW. 

Dtiled: December 28,1984. 

Linda K. Smith, 

ting Director. Information Management 

Discussion. 

(PR Doc, 85-244 Filed 1-3-85: 8:45 am] 

COOC 


IOPTS-59181; TSH-FRL 2749-6) 

Certain Chemicals; Test Marketing 
Exemption Applications 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 


summary: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5(a) or (b) of the 
Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
prodss a chemical for test marketing 
purposes under section 5(h) (1) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt, are discussed 
in EPA's final rule published in the 
Federal Register of May 13.1963 (48 FR 
21722. This notice, issued under section 
5(h) (0) of TSCA, announces receipt of 
five applications for exemptions, 
provides a summary, and requests 
comments on the appropriateness of 
granting each of the exemptions. 
oate: Written comments by: January 22, 
1965. 

aodress: Written comments, identified 
by the document control number 
"IOPTS-59181J" and the specific TME 
number should be sent to: Document 
Control Officer (TS-793). Chemical 
Information Branch, Information 
Management Division, Office of Toxic 
Substances. Environmental Protection 
Agency. Rm. E-201, 401 M Street. SW, 
Washington. DC 20400. (202-362-3532). 
FOR FURTHER INFORMATION CONTACT. 
Wendy Cleland-Hamnett. 
Premanufacture Notice Management 
Branch, Chemical Control Division (TS- 
794). Office of Toxic Substances, 
Environmental Protection Agency. Rm. 
E-011, 401 M Street, SW. Washington. 
DC 20460. (202-362-3725). 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the TMEs received 
by EPA. The complete non-confidcntial 
document is available in the Public 
Reading Room E-107 at the above 
address. 

TME 65-14 

Close of Review Period. February 3, 
1985. 

Manufacturer. Confidential 

Chemical. (C) Tri-substituted triazine. 

Uso/Production. (G) Polyolefin 
additive; open, non-dispersive. Prod, 
range: Confidential 

Toxicity Data . No data submitted. 

Exposure. Confidential 

Environwntal Release/Disposol. 
Release to land. Disposal by Publicly 
owned treatment works (POTW) and 
sanitary landfill. 

TME 85-15 

Close of Review Period. February 3, 
1985. 


Manufacturer. Confidential. 

Chemical. Further clarification needed 
before information can be released to 
the public files. 

Use/Production. Further clarification 
needed before information can be 
released to the public files. Prod, range: 
Confidential 

Toxicity Data. No data submitted. 
Exposure. Confidential. 

Environmental Rclease/Disposal. 
Release to land. Disposal by K)TW and 
sanitary landfill. 

TME 85-16 

Close of Review Period. February 3. 
1965. 

Manufacturer. Confidential 
Chemical Further clarification needed 
before information can be released to 
the public files. 

Use/Production. Further clarification 
needed before information can be 
released to the public files. Prod, range: 
Confidential 

Toxicity Data. No data submitted. 
Exposure . Confidential 
Environmental Release/Disposol. 
Release to land. Disposal by TOTW and 
sanitary landfill 

TME 85-17 

Close of Review Period. February’ 3. 
1985. 

Manufacturer. Confidential. 

Chemical. Further clarification needed 
before information con be released to 
the public files. 

Use/Production. Further clarification 
needed before Information can be 
released to the public files. Prod, range: 
Confidential 

Toxicity Data. No data submitted. 
Exposure. Confidential 
Environmental Release /Disposal. 
Release to land. Disposal by POTW and 
sanitiary landfill. 

TME 85-18 

Close of Review Period. February 3. 
1985. 

Manufacturer. Confidential. 

Chemical. Further clarification needed 
before information can be released to 
the public files. 

Use/Production. Further clarification 
needed before information can be 
released to the public files. Prod, range: 
Confidential 

Toxicity Data. No data submitted. 
Exposure. Confidential 
Environmental Rclease/Disposal. 
Release to land. Disposal by POTW and 
sanitary landfill 
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Dated December 2a. 

Linda K. Smith, 

Actor# Director, information Management 
Division . 

|FR Doc. 65-243 Piled 1-5-65. 845 am] 

mu mo cooc >*to to m 


IER-FRL-2749-1) 

Environmental Impact Statements; 
Notice of Availability 

Responsible Agency 

Office of Federal Activities, General 
Information (202) 382-5073 or (202) 382- 
5075. Availability of Environmental 
Impact Statements filed December 24. 

1984 through December 2a 1984 
Pursuant to 40 CFR 1506.9. 

FJS No. 840581. DSuppl, COE. OH. 
Ceneva-on-the-Lake Small Boat Harbor, 
Construction, Ashtabula County. Due: 
March 1,1985, Contact: David Heicher, 
(716) 878-5454. 

E1S No. 840582, FinaL FAA. CA, Palm 
beach International Airport Fan Out 
Departure Procedure Elimination, 
Approval, Palm Beach County. Due: 
February 4,1985. Contact: Jeffrey 
Griffith. (404) 763-7537. 

F.tS No. 840583. Draft. FHW. CA. CA- 
113 Construction, between County Road 
P27 and interstate Route 5, Yolo County. 
Due: February 18,1885. Contact: Michael 
Cook. (916) 440-2521. 

EIS No. 840584. Final. DLM. ID. 
Monument Resource Management Plan, 
Blaine. Butte. Gooding. Jerome. Lincoln. 
Minidoka and Power Counties. Due: 
February 4,1985, Contact: Ervin Cowley, 
(208) 886-2206. 

EIS No. 840585. Final. SCS. PA. Jacobs 
Creek Watershed and Flood Protection 
Han. Fayette and Westmoreland 
Counties, Due: February 4,1985. 

Contact: James Olson. (717) 782-4453. 

EIS No. 840586, Draft AFS. MS, 
Mississippi National Forests Land and 
Resource Management Plan. Due: April 

1.1985, Contact: John Alcock. (404) 881- 
4177. 

EIS No. 840587, Final. AFS. NB. SD. 
Nebraska National Forest Land and 
Resource Management Plan, Due: 
February 4.1985, Contact: Robert Storch, 
(308) 432-3367. 

EIS No. 840588, Final. IBR. NV. AZ, 
Hoover Dam Powerplant Modification. 
Construction. Clark County. Nevada and 
Mohave County, Arizona. Due: February 

4.1985, Contact: Cary Bryant (702) 293- 
8522. 

EIS No. 840589, Draft. FHW. WA. 

Pelix River Bridge Replacement, on US 
101, Pacific County. Due: March L 1965. 
Contact: P. C. Cregson. (206) 753-2120. 
EIS No. 84059a Final. MMS. MXG. 

1985 Eastern. Central and Western Gulf 


of Mexico Outer Continental Shelf 
(OCS) Oil and Gas Sales 94.98 and 102. 
Leasing, Due: February 4.1985. Contact 
Mark Rouse. (504) 837-4720. 

Dated: December 31.1984. 

Allan I finch, % 

Director. Office of Federal Acti vities. 

JFR Doc. 85-255 Filed 1-3-85: 8:45 am] 

StLLHVQ COOC SMO-S^-U 


IER-FRL-2749-3) 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared December 17,1984 through 
December 21,1984 pursuant to the 
Environmental Review Process (ERP), 
under Section 309 of the Clean Air Act 
and Section 102(2)(c) of the National 
Environmental Policy Act. as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5075/78, An 
explanation of the rating assigned to 
draft environmental impad statements 
(EISs) was published In Federal Register 
dated October 19.1984 (49 FR 41108|. 

Draft EISs 

ERP No. D-AFS-LB5091-00. Rating 
F.C2. Caribou Nat’l Forest Land and 
Resource Mgmt. Plan. ID. UT. WY. 
Summary: EPA requested that the FEIS 
include the rationale used to determine 
compliance with water quality 
standards for sediment and culinary 
uses, and an explanation of how 
monitoring will be used to ensure 
compliance. EPA also requested that the 
air quality impacts resulting from 
satisfying fuelwood demands and 
herbicide application impacts be 
evaluated in the FEIS. 

ERP No. DS-BLM-LB5039-OR. Rating 
LO. Josephine and Jackson Klamath 
Sustained Yield Unit. Ten-Year Timber 
Management Plan. OR. SUMMARY: 
EPA's review concluded that the project 
would result in no significant 
environmental impacts. 

ERP No. DR-COE-C3G049-TX. Rating 
LO. Wright Patman Lake and Dam. 
Operation and Maintenance Program, 
Sulphur R.. IX Summary: EPA did not 
identify any potential environmental 
impacts requiring substantive changes 
to the proposal. 

ERP No. D-USN-Cl1004-00. Rating 
EC2, Battleship Surface Action Group 
Homeport. Construction and Operation, 
NY, MA. RI. Summary: EPA slated the 
FEIS should address potential waste 
generation and disposal problems 
associated with horaeportmg operations. 
The FEIS should also provide more 


detailed information regarding 
mitigation measures proposed to lessee 
traffic and air quality impacts. 

Final EISs 

ERP No. F-AFH-E36151-NC, Moss 
Neck Watershed. Protection und Flood 
Prevention. NC. SUMMARY: EPA 
concludes that the comments offered on 
the DEIS were satisfactorily addre^d 
and have no objections to the adoption 
of the FEIS. 

ERP No. F-CDB-C89022-NY, Norstar 
Ptaza Development. Grant. NY. 
SUMMARY: EPA’s concerns were 
adequately addressed in the FEIS EPA 
lacks objections to the overall project 
provided that air quality mitigation 
measures are employed. 

ERP No. F-COE-E02006-00. Aiabanu 
and Mississippi Hydrocarbon 
Resources, Exploration and Production 
Permii, AL. MS. SUMMARY: EPA’s 
environmental concerns that were 
expressed in comments on the DEIS 
were satisfactorily addressed. 

ERP No. F-COE-E36111-MS. 
Sowa&hee Creek Watershed Protection 
and Flood Control Project MS. 
SUMMARY: EPA finds our comment* on 
the DEIS regarding the necessary' 
mitigation measures for this facility 
have been implemented. 

ERP No. F-FHW-F40191-4L. Staley 
Viaduct and IL-121. Improvements. IL 
SUMMARY: EPA’s review of the FF.IS 
did not identify any significantly 
adverse environmental impacts 
associated with the project. 


ERP No. F-FHW-F40210-ML 
Edgewood BlvcL Improvement. Betwct n 
Logan and Cedar Streets. ML 
SUMMARY: EPA has objections to 
implementation of the selected 
alternative due to projected noise, 
neighborhood disruption, andpedcstr 
safety impacts. EPA stroqgly 
recommends that FHW A reconsider its 
decision, and review again the benefit* 
of the rejected Alternative C 

ERP No. F-MMS-K03011-CA, Pt 
Arguello Field OCS Oil and Gas 
Development. Gaviota Processing 
Facility. Development and Production 
Plan. Right-Of-Way, Platform 
Verification and Drill Permit Approval 
CA. Pacific Ocean. SUMMARY: The 
FEIS was responsive to issues EPA 
raised on the DEIS, with the exception 
of air quality issues. In particular EPA 
noted that the FEIS minimized the 
project's potential air quality Impact*, 
especially for PSD violations and 
cumulative air quality impacts in the 
Santa Barbara area. 

ERP No. F-SCS-H36053-KS. South 
Fork Watershed Flood Control Plan. KS 












Federal Register / Vol. 50. No. 3 / Friday. January 4. 1985 / Notices 


547 


SUMMARY: EPA’s comments were 
idequately addressed in the FEIS. 

Deled: December 31.1984. 

Allen Iftrech. 

Director, Office of Federal Activities, 

|KR Doc. 85-258 Filed 1-3-85; 8:45 am] 

PLilMO CO06 IMO-SO-M 


I federal maritime commission 

I Agreement(s) Filed 

I The Federal Maritime Commission 
I hereby gives notice of the Filing of the 
I following agreement(s) pursuant to 
I section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
I obtain a copy of each agreement at the 
Washington, D C. Office of the Federal 
Maritime Commission. 1100 L Street. 

VW Room 10325. Interested parties 
I irui> submit comments on each 
I Agreement to the Secretary. Federal 
I Star lime Commission. Washington. D C. 
20573, within 10 days after the date of 
the Federal Register in which this notice 
nppears. The requirements for 
I comments are found in $ 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement 

Agreement No.: 224-004004-001. 

Title: Portland Terminal Agreement. 

Parties: 

The Port of Portland (Port) 

The Six )apanese-Flag Line Carriers 
(Carriers) 

Synopsis: Agreement No. 224-004004 
provides that there will be an annual 
escalation of the minimum guarantee 
and discount plateaus equal in 
percentage to one-half of the increase 
r.iken by the Port in its Cargo NOS 
wharfage rates, sb published in the 
Port's terminal tariff. The tariff now 
names per container wharfage rates on 
• i->rgo in containers. To eliminate any 
1 nnfusion as to whether the per 
container rates or the Cargo. NOS rates 
hould apply as provided by the 
- cement. Agreement No. 224-004004- 
( 01 clarifies the agreement's language 
r.d ensures that the per container 
wharfage rates would take precedence 
on cargo in containers. 

Agreement No.: 212-010386-006. 

Title: Argentina AJ*S- Atlantic Coast 
Agreement 
Parties: 

United States Lines (S.A.) Inc. 

Empress tineas Maritimas Argentines 

S.A. 

A Bottacchi SA. de Navegacion 
CFI.L 

( ompanhia de Navegacao Lloyd 
Brasileiro 


A/S Ivarans Redcri 
Van Nievelt 

Goudriaan & Co. BY (Holland Pan 
Am) 

Cylanco. S.A. 

Reefer Express Lines Pty.. Ltd. 
Synopsis: The proposed amendment 
would restate the agreement in 
accordance with the Commission's 
format, organization and content 
requirements and would delete the port 
of Key West Florida from the scope of 
the agreement. It would also make 
clarifying changes to conform with the 
Commission's requirements concerning 
interstitial authority. The parties have 
requested a shortened review period. 
Agreement No.: 212-010388-004. 

Title: U.S. Atlantic Coast/Argentina 
Agreement. 

Parties: 

United States Lines (S.A) Inc. 

Empresa Lineas Maritimas Argentines 
S.A. 

A Bottacchi. S.A. de Navegacion 
C.F.U. 

Synopsis: The proposed amendment 
would restate the agreement in 
accordance with the Commission s 
format, organization and content 
requirements and would delete the port 
of Key West, Florida from the scope of 
the agreement. It would also make 
clarifying changes to conform with the 
Commission's requirements concerning 
interstitial authority. The parties have 
requested a shortened review period. 
Agreement No.: 202-010637-004. 

Title: North Europe-U.S. Atlantic 
Conference Agreement. 

Parties: 

Atlantic Container Line (GXE.) 
Dart-ML Limited 
Hapag-Lloyd AG 
Compagnie Generate Maritime 
Sea Land Serv ice. Inc. 

Trans Freight Lines. Inc. 

United States Lines. Inc. 
Intercontinental Transport (ICT) BV 
Synopsis: The proposed amendment 
would modify the agreement to more 
specifically delineate among shippers, 
shippers* associations, shipper councils 
and other shipper groups and refer to 
applicable statutory definitions under 
the Shipping Act of 1984. 

Agreement No.: 217-010649-001. 

Tide: Johnson Scanstar/Hapag-Lloyd/ 
Pacific Europe Express Space Cross 
Charter and Sailing Agreement. 

Parties: 

The East Asiatic Company. Ltd. 

Blue Star Line. Ltd. 

Hapag-Lloyd AG 
Compagnie General Maritime 
Intercontinental Transport (ICT) BV 
Synopsis: The proposed amendment 
would provide that no party may 
directly or indirectly conduct or operate 


an ocean carrier container service in the 
trade other than under the provisions of 
the agreement. 

Agreement No.: 202-010656-001. 

Title: North Europe-U.S. Gulf Freight 
Association. 

Parties: 

Atlantic Cargo Services. AB 
Compagnie Generale Maritime 
Hapag-Lloyd AG 

Intercontinental Transport (ICT) BV 
Lykes Bros. Steamship Co.. Inc. 
Sea-Land Service, Inc. 

Trans Freight Lines. Inc. 

Synopsis: The proposed amendment 
would provide for space chartering 
among the parlies and would expand 
the scope of the agreement to include 
all-water and through shipments to and 
via U.S. West coast ports from and via 
European ports and points presently 
within the scope of the agreement. It 
would also restate the authority of the 
parties with regard to transactions with 
shippers, shippers* associations, shipper 
councils and other shipper groups. 
Agreement No.: 202-010676-001. 

Title: Mediterranean/U.S.A. Freight 
Conference 
Parties: 

Atlanttrafik Express Services. Ltd. 
Achilla Laura 

C.LA Venezalana de Navegacion 
Compama TrasHtlantica Espanola. 

S.A. 

Constellation Lines. S.A. 

Costa Line 

d Amico Societa di Navigazione per 
Azioni 

Farrell Lines, Inc. 

•'Italia" Societa per Azioni de 
Navigazione 
Jugolinija 
jugooceanija 
Lykes Lines 
Nedlloyd Lines 

Nordana Line/Dannebrog Lines AS 
Sea-Line Service, Inc. 

Synopsis: The proposed amendment 
would admit Zim Israel Navigation Co- 
Ltd. as a party to the agreement. The 
parties have requested a shortened 
review period. 

Agreement No.: 224-010711. 

Title: Tampa Terminal Agreement. 
Parties: 

Tampa Port Authority (Authority) 
Petroleum Packers. Inc. (PPl) 

Synopsis: Agreement No. 224-010711 
provides for the lease by the Authority 
to PPI of 6 acres of land at Hookers 
Point in the Tampa Terminal Area. PPI 
will perform marine terminal operations 
on Ihe premises in connection with 
foreign commerce. The lease will 
become operative upon the 
determination of its effective date by the 
Commission. 
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By Order of the Federal Maritime 
Commission. 

Dated: December 31.1904. 

Francis C. Humcy. 

Secretary. 

|FR Doc. 85-294 Filed 1-3-85: 8:45 am] 

BILLING COOt 673O-01-M 


Ocean Freight Forwarder License; Ove 
Christensen et al.; Applicants 

Notice is given that the following 
applicants have filed with the Federal 
Maritime Commission applications for 
licenses as ocean freight forwarders 
pursuant to section 19 of the Shipping 
Act of 1904 (40 U.S.C. app. 1718 and 46 
CFR Part 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director, Bureau 
of Tariffs, Federal Maritime 
Commission, Washington. DC 20573. 

Ove Christensen, 7146 Mezzanine Way, 
Long Beach, CA 90808 
Hiroyuki Wada dba Amex Trans-W'orld 
Company, 16416 Northcase Drive. 
Suite 140, Houston. TX 77060 
Creat World Express Corp., 1305 
Grandview Drive, South San 
Francisco. CA 94080, |udy Ting, 
President. Thereses Lu. Vice President 
Solmar Logistics. Inc., 4544 Post Oak 
Place, Suite 148, Houston, TX 77027 
Officers: Norman Robert Wittkamp, 

Jr., President/Director, Thomas 
Arnold Fullen 

Sunrise Cargo Services. Inc., 6775 N.W. 
25th Street. Miami, FL 33122-1801 
Officers: Marcelle Cham, President, 
Francoise Cham. Secretary/ 
Treasurer 

By the Federal Maritime Commission. 
Dated: December 31,1984. 

Fronds C. Humey. 

Secretary, 

|FR Doc. 85-295 Filed 1—3—85: 8:45 am) 

BILUNG COOC 6730-Oi-M 


Ocean Freight Forwarder License; 
Kelly & Sisman Co., et aL; Revocations 

Notice is hereby given that the 
fallowing ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders. 40 
CFR Part 510. 

License Number FMC-1524 
Name: Kennelly & Sisman Co. 

Address: 563 Lycastle. Detroit. Mi 48214 
Date Revoked: December 20.1984 


Reason: Failed to maintain a valid 
surety bond. 

License Number FMC-2311 
Name: Knnical Aero Marine Services. 
Inc. 

Address: P.O. Box 952. Fremont. CA 
94537 

Date Revoked: December 23.1964 
Reason: Failed to maintain a valid 
surety bond. 

License Number FMC-2347 
Name: Selax Transport Corporation dba 
International Freight Forwarders & 

Co. 

Address: 11 East 28th Street. 14th Floor. 

New York, NY 10010 
Date Revoked: December 23,1984 
Reason: Failed to maintain a valid 
surety bond. 

License Number FMC-2738 
Nume: Edel Enterprises. Inc. 

Address: 5419 N.W. 72nd Avenue. 
Miami. FL 33166 

Date Revoked: December 23.1984 
Reason: Failed to maintain a valid 
surety bond. 

License Number: FMO-664-R 
Name: Imperial Van Lines International 
Inc. & Imperial Van Lines 
International lnc M dba Imperial 
International Forwarding Company 
Address: 23505 Crenshaw Blvd., Suite 
100-A. Torrance, CA 90505 
Date Revoked: December 24.1964 
Reason: Surrendered license voluntarily 
License Number FMC-78 
Name: Rex 8 Reynolds Co., Inc. 

Address: 27 Park Place. New York. NY 
10007 

Date Revoked: December 24.1984 
Reason: Requested revocation 
voluntarily 
Eugene P. Stakero, 

Deputy Director. Bureau of Tariff*. 

(FR Doc. 85-296 Filed 1-3-85: 8:45 am] 

8>LUN0 COOC 6730-0 I'M 


FEDERAL RESERVE SYSTEM 

Bankers Trust New York Corp.; 
Application To Engage de Novo In 
Nonbanking Activities 

The company listed in this notice has 
filed an application under S 225.23(a)(3) 
of the Board's Regulation Y (12 CFR 
225.23(a)(3)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and 8 225.21(a) of Regulation 
Y (12 CFR 225.21(a)). to engage de novo 
through national bank subsidiaries in 
deposit taking, including the taking of 
demand deposits, and other activities 
specified below. The proposed 
subsidiaries will not engage in 
commercial lending transactions as 


defined in Regulation Y. The Board has 
determined by order that such activitiei 
are closely related to banking. U.S . 
Trust Company (70 Federal Reserve 
Bulletin 371 (1984)). Although the Board 
is publishing notice of this application, 
under established Board policy the 
record of the application will not be 
regarded as complete and the Board will 
not act on the application unless and 
until preliminary charters for the 
proposed national bank subsidiaries 
have been submitted to the Board. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can ‘'reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects. «ucli 
as undue concentration of resources 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Federal Reserve 
Bank or the offices of the Board of 
Governors not later than fanuary 23. 
1985. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 
10045: 

1. Bonkers Trust New York 
Corporation , Now York, New York; to 
engage through the following national 
bank subsidiaries in consumer and 
mortgage lending, trust services and 
investment advisory services, and 
deposit-taking, including demand 
deposits: Bankers Trust Company of 
Houston, N.A., Houston. Texas; Bankets 
Trust Company of Dallas. Dallas, Texas: 
Bankers Trust Company of California. 
N.A.. Los Angeles, California (with a 
branch in San Francisco); Bankers Trust 
Company of Georgia, N.A., Atlanta, 
Georgia; and Bankers Trust Company of 
Illinois, N.A.. Chicago. Illinois. These 
activities would be conducted in the 
standard metropolitan statistical areas 
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of Chicago. Illinois; Houston. Texas; 
Dallas, Texas; Atlanta. Georgia; Los 
Angeles. California; and San Francisco, 

California. 

Board of Governors of die Federal Reserve 
Syttrm, December 28,1984. 
limes McAfee, 

fcsoc.iale Secretary of the Board. 

[FR Doc 85*196 Filed 1-5-85. 8 45 urn) 
bumg coos uuM»-y 


First University Bancorp. Inc., et at.; 
Formations of; Acquisitions by. and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
i 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C, } 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January 
25.1985. 

A Federal Reserve Bank of Boston 

(R;<:hard E. Randall, Vice President) 600 
Atlantic Avenue. Boston, Massachusetts 

02106 : 

First University Bancorp, Inc.. 

Newton, Massachusetts; to become a 
bank holding company by acquiring 100 
percent of the voting shares of 
University Bank and Trust Company. 
Newton. Massachusetts. 

B. Federal Reserve Bank of Cleveland 
(Lee S. Adams. Vice President) 1455 East 
Sixth Street. Cleveland. Ohio 44101: 

1. Toledo Trustcorp. Inc.. Toldeo. 

Ohio: to acquire 100 percent of the 
voting shares of Trustcorp Inc.. 

Columbus. Ohio. 

C. Federal Reserv e Bank of Chicago 

(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street. Chicago. Illinois 

60690 : 


1. Cowden Bancorp. Inc.. Springfield. 
Illinois; to acquire 100 percent of the 
voting shares of Oakwood Bancorp. Inc., 
Springfield. Illinois, thereby indirectly 
acquiring State Bank of Oakwood. 
Oakwood. Illinois. 

D. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue. 
Minneapolis, Minnesota 55480: 

1 .fohneo. Inc.. Whitehall Wisconsin; 
to become a bank holding company by 
acquiring 80.7 percent of the voting 
shares of John O. Melby 6 Co. Bank, 
Whitehall, Wisconsin. 

E, Federal Reserv e Bank of Kansas 
City (Thomas M. Hoenig. Vice President) 
925 Grand Avenue. Kansas City. 
Missouri 64198. 

1. Flint HiJIs Financial Services 
Corporation , Leawood. Kansas; to 
become a bank holding company by 
acquiring 80 percent of the voting shares 
of Americus State Bank. Americus, 
Kansas. In this regard. Colt Investments. 
Inc.. Leawood, Kansas, has applied to 
acquire 24.9 percent of the voting shares 
of Flint Hills Financial Services 
Corporation. Leawood, Kansas, thereby 
indirectly acquiring Americus State 
Bank. Americus. Kansas. 

2. Nationwide Banks hares. Inc* West 
Point. Nebraska; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Charter 
West National Bank, West Point. 
Nebraska, a de novo bank. 

3. Superior Bancs ha res, Inc., Kansas 
City. Missouri; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Superior 
National Bank, Kansas City. Missouri. 

4. Thatcher Banking Corporation. 
Denver. Colorado; to acquire 95 percent 
of the voting shares of The First 
National Bank of Salida. Salida, 
Colorado, and at least 5 percent of the 
voting shares of Pitkin County Bank and 
Trust Co., Aspen. Colorado. 

Board of Governors of the Federal Reserve 
System. December 28,1964 
femes McAfee. 

Assoc wte Secretory of the Board 
|FR Doc 85-199 Filed 1-5-85; 8:46 am) 

SILLfHQ COOC 4210-01* 


Horizon Bancorp; Application To 
Engage de Novo in Nonbanking 
Activities 

The company listed in this notice has 
filed an application under } 225.23(a)(3) 
of the Board's Regulation Y (12 CFR 
225.23(a)(3)) for the Board's approval 
under 4(c)(8) of the Bank Holding 
Company Act (12 U.S.C. $ 1843(c)(0)) 

S 225.21(a) of Regulation Y (12 CFR 


225.21(a)), to engage de novo through a 
state chartered bank subsidiary in 
deposit-taking, including the taking of 
demand deposits, and other activities 
specified below. The proposed 
subsidiary will not engage in 
commercial lending transactions 89 
defined in Regulation Y. The Board has 
determined by order that such activities 
are closely related to banking. US. 

Trust Company (70 Federal Reserve 
Bulletin 371 (1964)). Although the Board 
is publishing notice of this application, 
under established Board policy the 
record of the application will not be 
regarded as complete and the Board will 
no tact on the application unless and 
until a preliminary charier for the 
proposed bank subsidiary has been 
submitted to the Board. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will alto be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal 

Comments regarding the application 
must be received at the Federal Reserve 
Bank or the offices of the Board of 
Governors not later than January 23, 
1985. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett. Vice President) 33 
Liberty Street. New York. New York 
10045: 

1. Horizon Bancorp. Morristown, New 
Jersey; to engage through a state 
chartered bank subsidiary.! lorizon 
State Bank of New York. New York, 
New York, in consumer and mortgage 
lending and deposit-taking, including 
demund deposits. 
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Board of Governors of the Federal Reserve 
System, December 2a 1994. 

|ame« McAfee. 

Associate Secretary r of the Board. 

|FR Doc 85-200 Filed 1-3-85; 8:45 am| 

BILLING COOC «110-01-11 


NCNB Corp. et «l.; Applications To 
Engage de Novo In Permissible 
Nonbanking Activities 

The companies listed in this notice 
have filed an application under 
S 225.23(a)(1) of the Board's Regulation 

Y (12 CFR 225.23(a)(1)) for the Board s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843[p){8)) and § 225.21(a) of Regulation 

Y (12 CFR 225.21(a)) to commence or to 
engage de novo , either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in S 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwised 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than (anuary 23.1985. 

A. Federal Reserve Bank of Richmond 
(Lloyd W Bostian. Jr., Vice President). 
701 East Byrd Street. Richmond. Virginia 
23261: 

1. NCNB Corporation , Charlotte. 

North Carolina: to conduct data 


processing, transmission, and related 
activities as previously approved, 
throughout the United States and to 
offer and provide data processing, 
transmission, and related services to 
other EFT networks, through Florida 
Interchange Group. Inc.. Orlando. 
Florida. 

B. Federal Reserve Bank of 
Philadelphia (Thomas K. Desch. Vice 
President), 100 North 6th Street. 
Philadelphia, Pennsylvania 19105: 

1. CoreStates Financial Corp., 
Philadelphia. Pennsylvania: to engage 
through its existing indirect subsidiary. 
Congress Financial Corporation. 
Philadelphia. Pennsylvania, in the 
previously approved activities of 
factoring, commercial finance and 
leasing of personal and real property. 
This application is for the expansion of 
the geographic scope of activities to 
include the entire United States. 

C. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro. Vice President), 
400 South Akard Street Dallas. Texas 
75222: 

1. Texas Valley Bancshares, Inc., 
Weslaco, Texas: to engage de novo 
through its subsidiary. Texas Valley 
Leasing Company. Inc.. Weslaco. Texas, 
in leasing personal or real property or 
acting as agent broker, or adviser In 
leasing such property. 

D. Federal Reserve Bank of San 

Francisco (Harry W. Green, Vice 
President), 101 Market Street, San 
Francisco, California 94105: 

1. Utah Bancorporation . Salt Lake 
City, Utah: to engage de novo through its 
subsidiary, Valley Utah Insurance 
Company Inc.. Salt Lake City. Utah, in 
acting as an insurance agent or broker 
at a bank-related office with respect to 
any insurance that is directly related to 
an extension of credit by a bank or 
bank-related firm of the kind described 
in Regulation Y. or indirectly related to a 
provision of other financial services by 
a bank or such a bank-related firms: and 
acting as underwriter through a wholly 
owned subsidiary, for credit life, 
accident and health insurance that is 
directly related to an extension of credit. 
These activities would be conducted in 
the State of Utah. 

Board of Governors of the Federal Reserve 
System, December 28.1984. 
lames McAfee, 

Associate Secretary of the Board. 

|FR Doc. 85-201 Filed 1-3-85; 8:45 am| 

Dll UNO COOC «210-*1-li 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Department of Health 
and Human Services (HHS) publishes# 
list of information collection packages li 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on December 28 
1984. 

Social Security Administration 

Subject: Workers Compensation/Public 
Disability Benefit Questionnaire-SSA 
548 (0960-0247) Extension 
Respondents: Individuals 
Subject: Referral and Treatment Status 
of SSI Drug Addicts or Alcoholics- 
SSA 874 (0960-0331J-Extension 
Respondents: State and local 
governments 

Subject: Report on AFDC Assistance 
Units Receiving Excludable Support 
and Maintenance Assistance and 
Home Energy Assistance—New 
Respondents: States 
OMB Desk Officer Robert J. Fishman 

Public Health Service 

Food and Drug Administration 

Subject: Medicated Feed Application— 
0910-0011-Extension 
Respondents: Medicated feed 
manufacturers 

OMB Desk Officer Bruce Artim 

Alcohol Drug Abuse and Mental Health 
Administration 

Subject: Drug Abuse Warning Network 
(DAWN) Extension—(0930-0078) 
Respondents: Hospital emergency roomi 
and medical examiners/coroners 
OMB Desk Officer Fay S. ludicello 
Copies of the above information 
collection clearance packages can be 
obtained by calling the HHS Reports 
Clearance Officer on 202-245-8511. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: 

OMB Reports Management Branch. Nsw 
Executive Office Building. Room 3208. 
Washington. D.C. 20503. ATTN: (name 
of OMB Desk Officer). 
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Dated: December 20.1984. 

Il&ep * 1 F. Costa, 

(Erector. Office of Public and State Data 

System!. 

(FR Doc. 85-134 Filed 1-5-65: 8 45 am) 

RLIMG COOC 4150-04-11 


department of health and 
human services 

Food and Drug Administration 

|Docket No. 84F-0406) 

Mitsubishi Chemical Industries, Ltd.; 
Filing of Food Additive Petition 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that Mitsubishi Chemical industries. 

Ltd., has filed a petition proposing that 
the food additive regulations be 
amended to provide for the safe use of 
sucrose fatty acid esters prepared with 
the solvents dimethyl«ulfoxide and 
isobutyl alcohol. 

FOR FURTHER INFORMATION CONTACT: 

Patricia J, McLaughlin. Center for Food 
Safety and Applied Nutrition (HFF-334). 
Food and Drug Administration. 200 C St. 
SW.. Washington. DC 2024. 202-472- 

5f*X). 

supplementary information: Under 
the Federal Food. Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U S C. 348(b)(5))). notice is given that a 
petition (FAP 5A3839) has been filed by 
Mitsubishi Chemical Industries. Ltd.. 5- 
2, Marunouchi 2-chome. Chiyoda-ku. 
Tokyo. Japan, proposing that $ 172.859 
Sucrose fatty acid esters (21 CFR 
172.859) be amended to provide for the 
safe use of dimethyl sulfoxide and 
isobutyl alcohol as solvents in the 
preparation of sucrose fatty acid esters. 

The potential environmental impact of 
this action is being reviewed. If the 
utfency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c) (proposed December 11. 
1979; 44 FR 71742). 

Dnted: December 20.1984 
Sanford A. Miller, 

Director, Center for Food Safety and Applied 

Nutrition, 

IFR Doc. 85-187 Filed 1-3-85; 8:45 am) 

BALING COOC 4140-01*41 


(Docket No. 84F-0396I 

Nalco Chemical Co.; Filing of Food 
Additive Petition 

agency: Food and Drug Administration. 
action: Notice 

summary: The Food and Drug 
Administration (FDA) is announcing 
that the Nalco Chemical Co., has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of phosphoric acid, mono- 
and diisooctyl esters, compounds with t- 
alkyl(Cit‘Ct«) primary amines as a 
corrosion inhibitor or rust preventative 
in lubricants with incidental food 
contacts. 

FOR FURTHER INFORMATION CONTACT: 

Blondell Anderson, Center for Food 
Safety and Applied Nutrition (HFF-334), 
Food and Drug Administration, 200 C St. 
SW.. Washington. DC 20204, 202-472- 
5740. 

SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5). 72 Stat. 1786 (21 
U.S.C. 348(b)(5))). notice is given that a 
petition (FAP 5B3837) has been filed by 
Nalco Chemical Co.. 2901 Butterfield 
Rd.. Oak Brook, 1L 60521. proposing that 
$ 172.3570 Lubricants with incidental 
food contact (21 CFR 17223570) be 
amended to prov ide for the safe use of 
phosphoric acid, mono- and diisooctyl 
esters, compounds with t-alkyl(Ctr-Cx) 
primary amines as a corrosion inhibitor 
or rust preventative in lubricants with 
incidental food contact. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement js not required and 
this petition results in a regulation, the 
notice of availability of the agency's 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c) (proposed December 11, 
1979; 44 FR 71742). 

Dated: December 20.1984 
Sanford A. Miller. 

Director. Center for Food Safety and Applied 
Nutrition . 

|FR Doc. 85-188 Filed 1-3-8S; 8:45 am) 

SILLING COOC 4140-01-41 


National Institutes of Health 

Arteriosclerosis, Hypertension and 
Lipid Metabolism Advisory Committee; 
Meeting 

Pursuant to Pub. L. 92-463, notice is 
hereby given of the meeting of the 
Arteriosclerosis. Hypertension and Lipid 


Metabolism Advisory Committee. 
National Heart. Lung, and Blood 
Institute. February 21-22,1985. Wilson 
Hall, Building 1. 3rd Floor. National 
Institutes of Health. Bethesda, Maryland 
20205. The entire meeting will be open to 
the public from 8:30 a.m. to 
approximately 5:00 p.m. on Thursday, 
February 21. ond from 8:30 a.m. to 
adjournment on Friday. February 22. to 
evaluate program support in 
Arteriosclerosis, Hypertension and Lipid 
Metabolism. Attendance by the public 
will be limited on a space available 
basis. 

Ms. Terry Bellicha. Chief. Public 
Inquiry and Reports Branch. National 
Heart. Lung, and Blood Institute. 

Building 31. Room 4A21. National 
Institutes of Health, Bethesda. Maryland 
20205. (301) 496-4236. will provide 
summaries of the meeting and rosters of 
the committee members. 

Dr. G.C. McMillan. Associate Director. 
Arteriosclerosis, Hypertension and Lipid 
Metabolism Program, NHLBI, Room 4C- 
12. Federal Building, National Institutes 
of Health, Bethesda. Maryland 20205. 
(301) 496-1613, will furnish substantive 
program information. 

(Catalog of Federal Domestic Assistance 
Program No. 13.837. Heart and Vascular 
Diseases Research. NationaUnstitutes of 
Health) 

Dated: December 24.1984. 

Betty |. Beveridge. 

NIH Committee Management Officer. 

|KR Doc. 85-191 Filed 1-3-85: 8:45 am| 

BILLING COOC 4140-01-4* 


Research Centers in Minority 
Institutions Award; Meeting 

The purpose of this notice is to 
announce the Research Centers in 
Minority Institutions (RCMI) Award, a 
new type of grant, by the National 
Institutes of Health (HIH). The 
Conference Report on the Fiscal Year 
1965 Appropriation for the Office of the 
Director. NIH. specifies that the purpose 
of the award is “to establish research 
centers in those predominantly minority 
institutions which offer doctoral degrees 
in the health professions or the sciences 
related to the health • • • M 

The RCMI Program will be managed 
by the Office of the Director, Division of 
Research Resources. The program is 
designed to provide grants of up to 
$1,000,000 per year for five years, to help 
eligible institutions enrich their research 
environments via selected 
improvements in their human and 
physical resources. For example, the 
funds awarded could be used for the 
salaries of key research and research- 
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support personnel, instrumentation, and 
alterations and renovation of facilities. 
These expenditures are intended to 
complement ongoing and planned 
research activities, such as projects 
funded by Minority Biomedical 
Research Support grants. Minority 
Access to Research Career awards, 
traditional NIH and ADAM HA research 
project grants, and individual and 
institutional research fellowships. 

To be eligible to compete for an RCM1 
Award, an institution must have 50 
percent or more minority enrollment and 
offer doctoral degrees in the health 
professions or the sciences re la tod to 
health. Official# of doctorate-granting 
schools who feel their institutions may 
be eligible for an RCMJ Award should 
contact Ms. Mary L Micro, Institutional 
Liaison Officer. Office of Extramural 
Research and Training. Shannon 
Building—Room 115. National Institutes 
of Health, Bethesda. Maryland 2G20S. 
Telephone: (301] 496-5306. 

On the basis of information currently 
available to the NIH. the following 
eligible institutions have been notified 
and have been furnished a copy of the 
draft guidelines for the RCM1 Award: 
Atlanta University Graduate School 
City College of the City University of 
New York (CUNY] 

Drew Postgraduate Medical School 
Florida A&M School of Pharmacy 
Howard University Graduate School 
Howard University Medical School 
Me harry Medical College 
Morehouse Medical School 
Ponce Medical School. Puerto Rico 
Texas Southern University 
Tuskegee Institute 

University of Puerto Rko, Rio Piedras 
University of Puerto Rico. San Jaun 
A special meeting, attendance by the 
public limited to space available, will be 
held on January 30,1985. 

Representatives of the eligible 
institutions and other interested 
individuals will have an opportunity to 
offer comments and recommendations 
about the draft guidelines. For a copy of 
the draft guidelines, information 
regarding this new program, and time 
and location of the meeting, please 
contact: Dr. James F. O'Donnell. Deputy 
Director. Division of Research 
Resources. Building 31—Room 5B03. 
National Institutes of Health. Bethesda, 
Maryland 20205, Telephone: (301) 496- 
6023. 

Dated: December 27.1984 
lames B. Wyngaardeu. 

Director ,. National Institutes of lie luth. 

|KR Doc. 85-192 Filed 1-3-8* 6:45 am) 

BILLING COOC 4I4O-01-M 


DEPARTMENT OF THE INTERIOR 

Minerals Management Service 

Outer Continental Shelf North Atlantic 
Oil and Gas Lease Sale 82 

Offshore oil and gas lease Sale 82. 

Part 1L as proposed in 49 FR 20406-20425 
(May 14.1964) has been cancelled. 
Factors leading to this decision were: 
lack of industry interest at this time and 
loss, resulting from a recent ruling by 
the International Court of Justice, of 
much of the most geologically 
prospective acreage in the proposed sale 
area. 

Dated: December 21.1984. 

William D. Bettenberg. 

Director. Minerals Management Service. 

(FR Doc. 65-184 Filed 1-3-85; 6:45 amj 

SI LUNG COM 4J VO-MR-M 


Request for Comments on Sale 98- 
Central Gulf of Mexico 

agenc v: Minerals Management Service, 
Interior. 

action: Request for comments. 

summary: The purpose of this Notice is 
to request comments from all interested 
parties, including recommendations on 
alternative procedures, on a proposed 
stipulation the Minerals Management 
Service (MMS) is considering for use In 
Sole 98—Central Gulf of Mexico 
regarding the leasing of blocks in 
Warning Area 155. Comments are also 
being requested on a stipulation 
prohibiting discharges of any kind into 
the waters of the Mississippi Sound The 
proposed stipulations appear in whole 
under paragraph 13. Stipulation Na 6— 
Military Impact Zone and paragraph 14. 
Information to Lessees clause («) of the 
proposed Notice of Sale for Sale 98 
published this date elsewhere io the 
Federal Register. 

date: Written comments must be 
received on or before March 5.1985. 

addresses: Written comments should 
be submitted to the Chief. Offshore 
Leasing Management Division. Minerals 
Management Service, Mail Stop 645. 
12203 Sunrise Valley Drive, Rcston, 
Virginia 22091. Hand deliveries may be 
made to Room 2515, Department of the 
Interior Building, 18th and C Streets. 
N.W., Washington. D.C. 20240. 

FOR FURTHER INFORMATION CONTACT: 
Chris Oynes, Chief, OfTshore Leasing 
Management Division at (202) 343-8906. 


Wm. D. Bettcnberg, 

Director. Minerals Management Service. 
|FR Doc. 85-10 Filed 1-3-65; 8:45 *m\ 

BILLING COM 010-ftUMf 


National Park Service 

Sleeping Bear Dunes National 
Lakeshore; Revised Boundary Map 

The boundary of Sleeping Bear Dima 
National Lakeshore. authorized October 
21.1970. 84 Stat. 1075. is revised lo show 
approximately 115 acres acquired as 
uneconomical remnants. The new 
boundary deletes seven small parcels, 
generally less than 1 acre and totaling 
approximately 4.5 acres. These parcels 
are part of larger privately-owned tracts 
lying outside the boundary and are not 
needed for the purposes of the 
lakeshore. 

This boundary change is made 
pursuant to the authority contained m 
the act of June 10.1977,91 Stat 211. at 
amended. 16 U.S.C. 4801-9(c). 

The tracts of land added and deleted 
are identified in the Sleeping Bear Dunes 
Land Status Maps, Series 634-35000 
These maps are available to the public 
for inspection at the following 
addresses: 

Director, National Park Service, 
Department of the Interior. 
Washington, D.C. 20240 
Regional Director. Midwest Regional. 
National Park Sendee, 1709 Jackson 
Street Omaha, Nebraska 6B102 
Superintendent Sleeping Bear Dunes 
National Lakeshore. 400 Main Street. 
Frankfort Michigan 49635. 

Date: September 19.1984. 

Randall R Pope, 

Regional Director. Midwest Region. 

(FR Doc. 35-193 Filed 1-3-64: *45 am] 

BILLING COM 43*O-f0-U 


INTERSTATE COMMERCE 
COMMISSION 

[Ex Parts No. 347; Sub-1) 

Coal Rat# Guidelines—Nationwide; 
Environmental Impact Statement 

agency: Interstate Commerce 

Commission. 

action: Notice of availability of final 
environmental impact statement. 

summary: The Commission's Section of 
Energy and Environment has completed 
the final environmental imoact 
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statement for the above-entitled 
proceeding, which contemplates 
establishment of maximum railroad coal 
rate guidelines. In an effort to avoid 
waste and to comport with budgetary* 
objectives, copies of the final 
env ironmental document are being sent 
only to appropriate federal agencies and 
to organizations and individuals who 
submitted substantive comments on the 
draft environmental impact statement. 
Anyone else interested in obtaining a 
copy of the final environmental 
document may do so by contacting the 
person identified below. 

FOR FURTHER INFORMATION CONTACT: 
Carl Bausch. Room 4143, Interstate 
Commerce Commission, 12th St. & 
Constitution Ave., NW. Washington. 

D C 20423, Telephone: (202) 275-0800. 

Dated: January 4. 1985. 

James II. Bayne. 

Secretary . 

[FR Doc. 85-205 Filed 1-3-85: 8:45 am) 

frlLJttQ COOC 703S-41-4I 


(Finance Docket No. 305671 

Railroad Carriers; Missouri, Kansas, 
Texas Railroad Co.; Exemption; 
Issuance of Note 

agency: Interstate Commerce 

Commission. 

action: Notice of exemption. 

summary: The Interstate Commerce 
Commission exempts from the 
requirements of prior approval under 49 
C S C. 11301 the issuance by the 
Mmouri-Kansas-Tcxos Railroad 
Company of a note in the amount of $5 8 
million in favor of the Federal Railroad 
Administration. 

oates; This exemption will be effective 
on January 4. 1985. Petitions to reopen 
must be filed by January' 24.1985. 
addresses: Send pleadings referring to 
Finance Docket No. 30567 to: 

|1| Office of the Secretary. Case Control 
Branch. Interstate Commerce 
Commission. Washington. DC 20423 
(2| Petitioner’s representative: Michael 
B Roper, 701 Commerce Street. 

Dallas. TX 75202 

FOR FURTHER INFORMATION CONTACT: 

1*°uis F.. Citomer. (202) 275-7245. 
supplementary information: 

Additional information is contained in 
tht? Commission's decision. To purchase 
a c;opy of the full decision, write to T.S. 
InfoSystcms. Inc.. Room 2227. Interstate 
Commerce Commission. Washington. 

DC 20423. or call 289-4357 (DC 
Metropolitan Area) or toll-free (800) 424- 
5403. 

Decided: December 21.1984. 


By the Commission. Chairman Taylor. Vice 
Chairman Andre, Commissioners Sterrett, 
Cradison. Simmons. Lnmbolcy, and Strcnio 
lames II. Bayne. 

Secretary. 

[FR Doc. 85-206 Filed 1-3-85; 8:45 am] 
billing cooc tojs-oi-m 


(Docket No. AB-55; Sub-142X) 

Rail Carriers; Seaboard System 
Railroad, Inc.; Abandonment 
Exemption; Letcher County, KY 

agency: Interstate Commerce 
Commission. 

action: Notice of Exemption. 

summary: The Interstate Commerce 
Commision exempts from the 
requirements of prior approval under 49 
U.S.C. 10903 et seq., the abandonment 
by the Seaboard System Railroad, Inc., 
of 2325 feet of track in Letcher County, 
KY. subject to standard labor protective 
conditions. 

OATES; This exemption shall be effective 
on December 28.1984. Petitions to 
reopen must be filed by January 24.1985. 

addresses: Send pleadings referring to 
Docket No. AB-55 (Sub-No. 142X) to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission. Washington. DC 20423 

(2) Petitioner's representative: Fred R. 
Birkholz, 500 Water Street. 
Iack9onville, FL 32202. 

FOR FURTHER INFORMATION CONTACT: 

Louis E. Citomer (202) 275-7245. 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision write to T.S. 
InfoSystems. Inc.. Room 2227. Interstate 
Commerce Commission, Washington, 

DC 20423, or call 289-4357 (DC 
Metropolitan area) or toll free (800) 424- 
5403. 

Decided: December 27.1984. 

By the Commission. Chairman Taylor. Vice 
Chairman Andre. Commissioners Sterrett. 
Cradtson. Simmons, Lamboley and Strenio. 
Commissioner Sterrett, joined by 
Commissioner Cradison. would not hove 
required Seaboard to serve this decision on 
the shippers on the tine, as the transaction 
will not affect them adversely. Commissioner 
Lamboley concurred with a separate 
expression. Vice Chairman Andre was absent 
and did not participate, 
fames It. Bayne, 

Secretary. 

|FR Doc 85-209 Filed 1-3-85: 645 am) 

BILLING COOC TOS-Of-M 


(Ex Part# No. 4581 

Railroad Cost of Capital—1984 

agency: Interstate Commerce 
Commission. 

action: Notice of institution of limited 
revenue adequacy proceeding. 

summary: A proceeding will be 
conducted to make a determination of 
the railroads' cost of capital for 1984. 

dates: Notice of intent to participate 
due on January 14,1985. 

Statement of railroads due March 1, 
1985. Statement of other interested 
parties due April 1.1985. Rebuttal 
statements by railroads due April 22, 
1985 

A commission decision will be issued 
as soon as possible after the record is 
closed. 

address: Send an original and 15 copies 
of comments and/or an original and one 
copy of the notice of intent to participate 
to: Office of the Secretary, Case Control 
Branch. Interstate Commerce 
Commission. Washington, DC 20423. 

for further information contact: 

Ward L. Ginn. Jr.. (202) 27S-7489. 
SUPPLEMENTARY INFORMATION: By this 
notice, we are instituting a proceeding to 
determine the railroad industry’s cost of 
capital rate for 1984. The most recent 
finding regarding the railroads' cost of 
capital was made in Ex Parte No. 452. 
Railroad Cost of Capital—1983. served 
October 31.1984 (49 FR 44030. 

November 1 . 1984). which determined 
the industry's 1983 cost of capital. The 
instant proceeding will be similar in 
scope to Ex Parte No. 452. supra. 

Specifically, we are soliciting 
comments on: (1) The railroads' 1984 
current cost of debt capital; (2) the 
railroads' 1984 cost of equity capital; 
and (3) the 1984 market value capital 
structure mix of the railroad industry. 
Our conclusions regarding these matters 
will be used in our computation of the 
industry's overall or composite cost of 
capita] for 1984. 

In the Commission's six previous cost 
of capital proceedings. * 1 2 1 the railroads' 


1 The** proceedings ere: Ex Perte No. 452. supra. 
Ex Parte No. 43B. Ra iI rood Cost of Capital—1982. 
served Avgust 4.1983: Ex Parte No. 415. Rot/rood 
Cost of Capital—198! served June 24.1982: Ex Parte 
No 981. Adequocy of Rail rood Revenue (1980 
Determination/, served November 12.1980; Ex Parle 
No. 363. Adequacy of Railroad Revenue (1979 
Determination! served January 31.1980; and Ex 
Parte No. 353. Adequacy of Railroad Revenue (t97B 
Determination/ served December 5.1978 
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composite cost of capital was 
determined using only two of the three 
components in their capital structure: 
long-term debt and common stock 
equity. The third capital component, 
preferred stock equity, was not included 
in the determination. Our exclusion of 
preferred stock resulted largely from the 
finding, made by Dr. |.R. Foster in Ex 
Parte No. 353. Adequacy of Railroad 
Revenue (1978 Determination), oerved 
December 5,197a, that preferred stock 
represented only a small proportion of 
the railroads* * capital structure. Dr. 
Foster found that, for a sample group of 
railroads, preferred stock accounted for 
only 1.2 percent of book value 
capitalization in 1977. Although none of 
the parties in recent cost of capital 
proceedings have argued for or against 
the exclusion of preferred stock, we, 
nevertheless* believe that the matter 
should be reconsidered, especially since 
we now determine the railroads’ capital 
structure mix on the basis of market 
values and net book values. 

Accordingly, we seek comment in this 
proceeding as to whether or not the 
preferred stock component should be 
included in future (i.e., 1985 and beyond) 
Commission coat of capita) 
determinations. Given the long lead time 
required by the parties to develop data 
in cost of capital proceedings, as well as 
our long history of excluding the 
preferred slock component, we do not 
believe it would be appropriate, in the 
instant proceeding, to alter our present 
method of determining the railroads* 
cost of capital. Our purpose here is to 
alert the parties that we are 
reconsidering the matter and that they 
may be required to submit preferred 
stock data in future cost of capital 
proceedings. 

We have also, in past proceedings, 
determined the industry's cost of capital 
on the basis of data for a sample of 
railroads. Initially there were ten 
railroads in the sample but because of 
mergers, only seven companies were 
used for the most recent (i.e.. 1983) co 9 t 
of capita! determination.* Railroads 
were elected for the sample on the basis 
of having met six criteria * (These 


• The ten railroads were; file Atchison. Topaka 
and Sants Fc BurtitiRton Northern: Chesapeake fc 
Ohio: Denver and Rio Grande Western. Missouri 
Pacific Norfolk 4 Western: Seaboard Coast Lina; 
Southern Pacific Southern Railway; and Union 
Pacific. The seven surviving holding cntnjianic* for 
the 11183 coat of capital tk*terrain a »ion were 
Burlington Northern. CSX Norfolk Southern: Rio 
Crande Indus’./tea Santa Fa Industries; Southern 
Pacific and Union Pacific 

* The criteria are. 

(a) The company is hated aa m Class I line-haul 
railroad in Moody's TranspartaUim Alamo/ 
lb) If the railroad ta controlled by another 
company, the parent is primarily a railroad 


criteria were developed by Dr. Foster in 
Ex Parte No. 353, supra.) We now find 
that Severn! other railroads mpet some 
or all of the criteria. Accordingly, we 
seek comment on the appropriateness of 
the criteria themselves and on the need, 
if any, to revise the existing sample 
base. For the same reasons stated above 
regarding the use of preferred stock, we 
will continue to use the existing sample 
base In the instant proceeding. 

Revisions to that base. If any, will be 
made in future (1985 and beyond) cost of 
capital proceedings. 

We emphasize that, for purpose of 
determining the railroads* cost of capita) 
for 1984, comments should focus on the 
various cost of capital components 
developed in Ex Parte No. 452 supra, 
and the underlying techniques and 
methodologies applied in their 
development. The primary purpose of 
this proceeding is to determine a 
specific cost of capital for 1984. 

All CIhbs 1 railroads shad be 
respondent* in this proceeding. They 
shall, and other interested parties may, 
submit evidence that will enable the 
Commission to update the cost of capital 
finding of Ex Parte No. 452, supra, in 
light of conditions In the capital markets 
during 1984. With respect to such 
evidence, it is important that the parties 
provide the Commission with copies of 
all underlying workpapers and 
background materials used in the 
preparation of statements. In addition, 
each party should provide the other 
participants in this proceeding with 
access to these workpapers upon 
request. 

Any party intending to participate in 
the proceeding shall file an original and 
one copy of a notice of intent to 
participate. To conserve time, avoid 
unnecessary expense, and limit the 
service of statements in this proceeding 
to parties who intend actively to 
participate, each notice of intent to 
participate shall include a detailed 
statement of: (1) Whether the party’s 
interest extends merely to receiving 
Commission releases in this proceeding: 
(2) whether the party wishes to 
participate by filing and receiving 
statements: (3} whether, if the party 
wishes lo file statements, its interests 
can be consolidated with those of other 
parties by the filing of joint statements; 


company and Ia not included is (he 

rater* nca group 

(c) The railroad s equipment least obligation* ana 
rated at least Aa by Moody's- 

(d) The railroad's bonds are rated at least Baa by 
Moody's- 

(t) The common stock Is rated at least D by 
Standard S Poor's 

10 The company’s stock Is Usled on the New York 
or American Stock Exchange. 


and (4) any other pertinent information 
to aid in limiting the service list to be 
issued m this proceeding. The 
Commission will prepare and make 
available toad parties submitting 
notices of intent to participate, a sen ice 
list containing* the names and 
addresses of all participants. 

Evidentiary statements of the parties 
are due on or before lhe dates set forth 
in the preamble to this notice. 

An original and 15 copies {if possible) 
of each statement shall be (Tied with the 
Commission, and one copy shall be 
served upon each party on the service 
list. 

Copies of this notice shall be 
available to the public from the Office of 
the Secretary, and the notice shall be 
published m the Federal Register. 

This action does not appear to affect 
significantly the quality of the human 
environment or conservation of energy 
resources. However, comments are 
invited. 

Dated: December 26. 1984. 

By the Commission. Chairman Taylor. Vice 
Chairman Andre, Commissioners Sterrctt. 
Cradtson. Simmons. Lam bo ley and Strenio 
fames H. Bayne. 

Secretary. 

[FR Doc. 85-207 Filed 1-3- 85, 8:45 araj 

BtUJMQ COOC 703S~0»-«i 


(Docket No. A8~€ (Sub-No. 231)1 

Burlington Northern Railroad Co.; 
Abandonment In Merrick, Howard, 
Sherman, Valley, and Custer Counties, 
NE; Findings 

The Commission has issued a 
certificate authorizing Burlington 
Northern Railroad Company to abandon 
its 73,27-mile rail tine between Palmer 
(milepost 0.00) and Sargent (milepost 
73-27) in Merrick, Howard. Sherman. 
Valley and Custer Counties, NE. The 
abandonment certificate will become 
effective 30 days after this publication 
unless the Commission also finds that: 

(1) A financially' responsible person has 
offered financial assistance (through 
subsidy or purchase) to enatke the rs 1 
service lo be continued: and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this Notice. The following 
notation shall be typed in bold face on 
the lower left-hand corner of the 
envelope containing the offer: "Rail 
Section AB~OFA’\ Any offer previously 
made must be remade within this to day 
period. 
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Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 ILS.C. 10905 

and 49 CFR 1152. 

(jaw* H. Bayne. 

$r!C/W<wy. 

FR Dor 85-434 Filed 1-3-85: *45 mm) 

ftUJMG COOC TOH-Ot-M 


DEPARTMENT OF JUSTICE 

Antitrust Division 

Proposed Modification of Final 
Judgment; National Finance Adjusters. 

Inc. 

Notice is hereby given that the 
Department of justice (“Department”! 
and National Finance Adjusters, Inc. 

( NFA"). have filed with the United 
States District Court for the Eastern 
District of Michigan a joint motion 
seeking to modify the final Judgment in 
United States v. National Finance 
Adjusters, Inc,. 81-70005; and the 
Department in a stipulation also filed 
with the court, has consented to 
modification of the judgment but has 
reserved the right to withdraw its 
consent for at least seventy (70) days 
after the publication of this notice. The 
complaint in this case (filed in January 
1981) alleged NFA had combined and 
conspired to agree on. prepare, publish 
Itt its directory, disseminate and 
encourage members to adhere to fee 
<rhedules for repossession services; to 
restrict membership to one or few 
members in certain geographic areas; to 
restrict the area in which each of 
defendant* s members could advertise its 
^•possession services; and to establish 
arbitrary and unreasonable membership 
restrictions. The final judgment 
mandates (1) elimination of the fee 
schedules: (2) prohibition of territorial 
exclusivity; and (3) admission to 
membership of any repossessor who 
meets certain minimum criteria. 

The proposed modification has three 
major substantive changes. First, NFA 
would be allowed to grant exclusive 
territories to its members provided that 
its members do not have the same or 
overlapping exclusive territory in any 
other repossession organization. 

Second, NFA would be allowed to 
require its members to guarantee 
customer satisfaction. Finally, the 
modified decree would remain in effect 
for seven as opposed to ten years after 
irntry to take account of the three years 
tho original decree had been in effect. 

fhe Department has filed with the 
»ourt a memorandum setting forth the 
reasons why the Department believes 


that the modification of the judgment 
would serve the public interest 

Interested persons may submit 
comments concerning this matter by 
setting them within sixty (BO) days to 
|ohn W. Poole. )r.. Chief Special 
Litigation Section. Room 7216. Antitrust 
Division, United States Department of 
Justice. Washington. D.C. 20530 
(Telephone: 202-633-2425). 

Copies of the Complaint. Final 
Judgment (as modified), motion papers, 
all comments submitted and all further 
papers filed with the Court will be 
available for inspection at the Legal 
Procedure Unit of the Antitrust Division. 
Room 7410, United States Department of 
fustice. Tenth Street and Pennsylvania 
Avenue. NW.. Washington. D.C 20530 
(Telephone: 202-633-2481), and at the 
office of the Clerk of the United States 
District Court for the Eastern District of 
Michigan. U.S, Courthouse. 231 
Lafayette, Detroit. Michigan 48226. 
Copies of any of these materials may be 
obtained from the Legal Procedure Unit 
upon request and payment of the 
copying fee set by Department of Justice 
regulations. 

Joseph It. Widmar, 

Director of Operations. Antitrust Division . 

U.S. District Court. Eastern District of 
Michigan 

(Civil No. 81-70005) 

Judge Ralph Freeman. 

Filed: December 8.1984. 

United States of America, Plaintiff v. 
National Finance Adjusters, Inc. 
Defendant. 

Joint Motion 

Now come the plaintiff the United 
States of America, and the defendant 
National Finance Adjusters, Inc. 

(“NFA“) by their respective attorneys, 
and move the Court as follows: 

1. That the Court authorize the filing 
with the Clerk of this Court of the 
Stipulation with Exhibits A. B and C, the 
Memorandum of the United States, and 
the memorandum of NFA in support of 
this )oint Motion, all of which are 
attached hereto. 

2. That the Court approve the 
procedure proposed by the parties as 
described in the Stipulation, and direct 
that a public notice in the form attached 
to the Stipulation be published as 
promptly as possible in the ARA News 
and Views and in the ADA Banking 
Journal . 

As grounds for this Motion, the 
movants state that the proposed 
procedure, as described in the 
Stipulation, is in accordance with the 
current policy of the Department of 
justice and fully adequate to protest the 


public interest; and that, for the reasons 
stated in the Memorandum of the United 
States and the Memorandum of NFA in 
support of this Joint Motion, 
modification of the Final (udgment 
entered herein on August 24.1981. is 
appropriate and in the public interest 

Dated: 

For the plaintiff; United States of America. 

Respectifuily submitted. 

For the defendant National Finance 

Adjusters. Inc. 

U.S. District Court. Eastern District of 
Michigan 

(Civil No. 81-700051 

Fled: December 6. 1984. 

United States of America Plaintiff v. 
National Finance Adiusters, Inc., 
Defendant 

Stipulation 

It is stipulated by and between the 
undersigned parties, by their respective 
attorneys, that 

1. Defendant. National Finance 
Adjusters. Inc., will publish at its 
expense notices, in the form attached 
hereto as Exhibit A. in two consecutive 
issues of the ARA News and Views, 
published by the American Recovery 
Association. Inc., and in two 
consecutive issues of the ABA Banking 
Journal, published by the American 
Bankers Association; 

2. An order directing such publication, 
in the form attached hereto as Exhibit B, 
may be filed and entered by the Court 
forthwith, without further notice to any 
parly and without any further 
proceedings; 

3. An order in the form attached 
hereto as Exhibit C. modifying the Final 
Judgment entered in this action on 
August 24.1961. may be filed and 
entered by the Court, upon the request 
of any party or by the Court sua sponle. 
at any time more than seventy (70) days 
after the last publication of the notices 
required by Paragraph one of this 
Stipulation. The order modifying the 
Final Judgment may be entered without 
further notice to any party and without 
other proceedings, provided that 
plaintiff has not withdrawn itj consent, 
which it may do any lime before the 
entry of the order by filing notice of the 
withdrawal of its consent with the Court 
and serving a copy of such notice upon 
the defendant. 

4. In the event plaintiff withdraws its 
consent, or if the proposed order 
modibng the Final Judgment is not 
entered pursuant to this Stipulation, this 
Stipulation shall be without prejudice to 
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either party in*this or any other 
proceeding, and this Stipulation shall 
not thereafter be used in this or any 
other action, or for any other purpose. 
Dated: 

For the plaintiff: United States of America: J. 
Paul McGrath. Assistant Attorney General. 
Antitrust Division: Murk Leddy. |ohn W. 
Poole. Jr.. Terrence F. McDonald. Steven B. 
Kramer. Attorneys. Antitrust Division, 
Deportment of Justice, 10th & Pennsylvania 
Ave.. N. W., Washington. D C 20530. 
Telephone: (202) 633-3082. 

For the defendant: National Finance 
Adjusters. Inc.: Richard E. Neuman. Suite 
1101, 351 California Street San Francisco, 
California 94104 . Telephone: (415) 956- 
4341. 

Exhibit A.—U.S. District Court. Eastern 
District of Michigan 

(Civil No. 81-70005) 

United States of America. Plaintiff v. 
National Finance Adjusters. Inc., 

Defendant. 

Take notice that National Finance 
Adjusters, Inc (“NFA"), the defendant 
in this action, and the plaintiff. United 
States of America, have filed a joint 
motion for an order modifying the Final 
Judgment in this action which was 
entered on August 24.1981. The plaintiff 
has reserved the right to withdraw its 
consent to the entry of the proposed 
modification for at least seventy (70) 
days after the publication of this notice. 

The Complaint in this action, which 
was filed in January 1981. alleges that 
NFA had combined and conspired to 
agree on, prepare, publish In its 
directory, disseminate and encourage 
members to adhere to fee schedules for 
repossession services; to restrict 
membership to one or few members in 
certain geographic areas; to restrict the 
area in which each of defendant's 
members could advertise its 
repossession services; and to establish 
arbitrary and unreasonable membership 
restrictions. The Final Judgment 
mandates (1J elimination of the fee 
schedules; (2) prohibition of territorial 
exclusivity; and (3) admission to 
membership of any repossessor who 
meets certain minimum criteria. 

The proposed modification has three 
major substantive changes. First NFA 
would be allowed to grant exclusive 
territories to its members provided that 
its members do not have the same or 
overlapping exclusive territory in any 
other repossession organization. Second. 
NFA would be allowed to require its 
members to guarantee customer 
satisfaction. Finally, the modified decree 
would remain in effect for seven as 
opposed to ten years after entry to take 
account of the three-years the original 
decree had been in effect. 


Interested persons may submit 
comments concerning this matter by 
sending them within sixty (60) days to 
John W. Poole. Jr., Chief. Special 
Litigation Section. Room 7218. Antitrust 
Division, United States Department of 
Justice. Washington. D.C. 20530 
(Telephone: 202-633-2425). 

Copies of the Complaint, Final 
Judgment (as modified), motion papers, 
all comments submitted and all further 
papers filed with the Court will be 
available for inspection at (he Legal 
Procedure Unit of the Antitrust Division. 
Room 7416, United States Department of 
Justice, Tenth Street and Pennsylvania 
Avenue, N.W.. Washington. D.C. 20530 
(Telephone: 202-633-2481). and at the 
office of the Clerk of the United States 
District Couxt for the Eastern District of 
Michigan, U.S. Courthouse. 231 
Lafayette. Detroit. Michigan 48226. 
Copies of any of these materials may be 
obtained from the Legal Procedure Unit 
upon request and payment of the 
copying fee set by Department of Justice 
regulations. 

Exhibit B.—U.S. District Court, Eastern 
District of Michigan 

(Civil No. 81-70005) 

United States of America. Plaintiff v. 
National Finance Adjusters, Inc., 
Defendant. 

Order Directing Publication of Notice of 
Motion to Modify Final Judgment 

Defendant, National Finance 
Adjusters. Inc. ("NFA"), and plainliff. 
United States of America, have moved 
jointly before this Court for a proposed 
order modifying the Final Judgment 
herein, and plaintiff has reserved the 
right to withdraw its consent for the 
entry of the proposed order. Plaintiff has 
proposed and defendant has agreed that 
notice of the motion and plaintiffs 
tenative consent be published at 
defendants expense and that all 
interested persons be given an 
opportunity to submit comments 
concerning the proposed modification of 
the Final Judgment. It appearing to the 
Court desirable to invile such comments, 
and in consideration of the Stipulation 
of the parties dated-1984, it is 

Ordered that defendant NFA publish 
at its expense a notice, in the form 
attached hereto as Exhibit A. (1) in two 
consecutive issues of the ARA News 
and Views, published by the American 
Recovery Association, and (2) in two 
consecutive issues of the ABA Banking 
/oumal, published by the American 
Bankers Association, and file proof of 
such publication with the Court; and it is 

Futhcr ordered that copies of all 
comments received by the plantiff 
within sixty (60) days after the last 


publication of the notices required by 
this order shall be filed by plantiff 
promptly after it receives such’ 
comments; and it is 

Further ordered that this Court wiD 
not rule upon the motion to modify until 
at least the seventy-first (71) day after 
the last publication of the notices 
required by this order. 

Dated: 


United States District Judge. 

Exhibit C.—U.S. District Court, Eastern 
District of Michigan 

(Civil No. 81-70005] 

United States of America, Plaintiff v 
National Finance Adjusters, Inc., 
Defendant. 

Order Modifying the Final Judgment 

The parties have moved this Court for 
an order modifying the Final Judgment 
in this action. Notices of the motion 
have been published in the ABA Newt 
and Views, published by the American 
Recovery Association, and in the ABA 
Banking Journal published by the 
American Bankers Association, ami *11 
interested persons have been afforded 
an opportunity to submit comments 
concerning the proposed modification. 

The Court has considered all the 
papers that have been filed in 
connnection with the motion, and finds 
that it is in the public interest to modify 
the Final Judgment. 

It is therefore ordered, that the Final 
Judgment entered herein on August 24, 
1981. be modified to read as attached 
Exhibit D, and lhat the prior Final 
Judgment of August 24,1981 be 
terminated, and of no further force or 
effect. 

Dated: 


United States District Judge. 

U.S. District Court, Eastern District of 
Michigan 

(Civil No. 81-70005) 

Filed: December 8.1984. 

United States of America, Plaintiff v. 
National Finance Adjusters, Inc.. 
Defendant. 

Memorandum of the United States in 
Support of the Parties'Joint Motion to 
Modify the Final Judgment 

The parties have filed a motion to 
modify the Final Judgment of this action, 
which was entered on August 24,19dl. 
In a stipulation between defendant 
National Finance Adjusters, Inc. 
(“NFA”) and the United States, 
defendant has agreed to publish notice 
of the motion, and an invitation for 
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comments thereon, in the ARA News 
end V ows, published by the American 
Recovery Association, and in the ARA 
Banking foumal. published by the 
American Bankers Association: and the 
United States has consented to the entry 
of an order modifying the Pinal 
judgment at any time more then seventy 
|70) days after the publication of such 
notice, but has reserved the right to 
withdraw its consent at any time before 
tn order modifying the Final Judgment is 
I entered. 

The purpose of the proposed 
modification is to conform this Final 
lodgment in principle to two Final 
judgments entered subsequently in 
related cases. United Slates v. Business 
investment and Development Corp .. 
1982-2 Trade Cas. H64.851 IW.D. Tex. 
1982) and United States v. Allied 
Finance Adjusters Conference. Inc., 

TVade Cas 165,407 (N.D. 111. 1983). 

In this memorandum, we summarize 
| the NFA Complaint and the Final 
lodgment, explain the reasons why the 
! United States has tentatively consented 
to the modification of the (udgment. and 
discuss the legal standards and 
precedents regarding judgment 
modification. We also discuss the 
procedures proposed by the United 
States, and agreed to by NFA. for giving 
public notice of the pending motion, 
obtaining public comment thereon, and 
assuring the right of the United States to 
withdraw its consent during and after 
the comment period 

I 

The A 'FA Complaint and the Final 

Judgment 

This action was convmenced January 
5.1981. in the Eastern District of 
Michigan against NFA. The Complaint 
alleged that NFA and co-conspirators 
agreed to eliminate price and other 
forms of competition in the trade and 
commerce of providing repossession 
»m ices, in violation of Section 1 of the 
Sherman Act. It was alleged that they: 
(a) agreed to. prepared, published in the 
NFA directory, disseminated and 
encouraged members to adhere to fee 
ichedules for repossession services: (bj 
restricted membership in NFA to one or 
few members hi certain geographic 
areas: fc) restricted the area for which 
each NFA member could advertise its 
services; and (d) established arbitrary 
nrul unreasonable membership 
restriction*. 

The parties agreed to a settlement of 
the case and. after appropriate 
opportunity for the public to comment 
pursuant to the provisions of the 
Antitrust Procedures and Penalties Act 
I APPA *). 15 U.S.C. S lB(bHh) (1982). a 


Final Judgment was entered. Under this 
Final Judgment the defendant is 
restrained from fixing, advertising or 
publishing any price schedule or list for 
repossession services and from 
participating in any communications 
with representatives of other 
reposscssor associations that relate to 
any price schedule or list for 
repossession services, or engaging in 
any conduct the effect of which is to 
influence the formulation of any price 
schedule or list for repossession 
services. The defendant is also 
prohibited, with two exceptions, from 
publishing any other reference to prices 
or fees for repossession services in its 
directory or other publications. 1 NFA is 
required to eliminate any restrictions on 
NFA members concerning the manner or 
extent of the advertising of their service 
area in any publication. 

The defendant is also ordered to 
admit to membership any applicant who 
meets all of the following requirements: 
(1) the ability to obtain and retain, in the 
commercial market, reasonable fidelity 
bonds: (2) licensure under all applicable 
state and local licensing laws: (3) 
certification that he or she has not been 
convicted of a felony within a period of 
up to ten years prior to his or her 
application for membership: (4) one year 
of experience as an active repossesson 
and (5) a principal office location 
specifically for his or her repossessor 
business during NFA membership. 

The Final Judgment also orders the 
defendant to publish in the prefatory 
section of each NFA membership 
directory or other similar publication, 
certain information regarding the 
membership application process. 

n 

Related Cases 

When this action was commenced in 
1981. there were four major trade 
associations of repossessors or finance 
adjusters: ft) defendant NFA. (2) Allied 
Finance Adjusters Conference. Inc. 
('VUHecF): (3) Time Finance Adjusters 
("TFA"); and (4) American Recovery 
Association f**ARA M }. In addition to this 
case against NFA. the government filed 
simultaneously similar lawsuits against 
Allied and TFA. These two associations 
also formulated, published and 
disseminated price schedules for 
repossession services and restricted the 
number of members in each geographic 
area. 


1 One exception permit! NFA to urge prospective 
purchaser* of repossession sendees to negotiate 
feet in advance with member* The other provision 
allow* NFA to permit ita members to advertise in 
the directory their individual prices. 


Allied, the oldest reposscssor trade 
association, divided the country into 
territories and admitted only one 
member per territory. NFA and TFA 
were formed some years later, however, 
many Allied members were able to 
become members of NFA and TFA. NFA 
and TFA restricted the number of 
members in each territory on the basis 
of population. In some smaller 
metropolitan area NFA and TFA had 
single memberships: larger cities were 
restricted to two. three or four members. 

The Allied consent decree, entered in 
Chicago District Court on April 25.1983. 
allows a three-year period during which 
any member that already hod 
overlapping exclusive territories 1 could 
elect either to waive its exclusive rights 
in the other organization or to require 
Altied to open that member's territory to 
service by ail Allied members and all 
qualified applicants who wish to serve 
such territory. If Allied opens a territory 
it is required to publicize its action and 
entertain applications under specified 
procedures set out in the decree. AH 
applicants fulfilling certain minimal 
requirements specified in the decree 
must be accepted. 

The Allied decree also allows the 
organization to require its members to 
guarantee customer satisfaction 
regarding prices, terms or conditions of 
providing repossession services. 

During the government's NFA. TFA 
and Allied investigations, Business 
investment and Development Company 
(’‘BIDCO* ) was formed and through its 
subsidiary, American Lenders Service 
Co. ("ALSCO"). established a franchise 
repossession agency system. With few 
exceptions, the BIDCO stockholders and 
organizers were also Allied members. 
Most B1DCO stockholders became 
ALSCO franchisees for the areas in 


* "Exclusive territory" is defined in the proposed 
NFA decree m o geographic »tm wiltun which • 
repassessor organization either restricts the number 
of it! ormben who may advertise under e 
geographic arras heeding in it! directory that they 
provide repoeseenno service for diet »rw or 
restrict* (fee number of ill nrnWn who at .taiain 
office! far repossession services.’ 

The Allied and BIUCO decrees define ' exclusive 
territory” u “an area within which a rrpossessor 
organization restrict! the number of it! member! 
who maintain office* for repot session service*'* 
Allied and BIDCO require that its members 
mu ml a in an office in the geographic areo wherras 
NFA allows its members under certain 
circumstance* to advertise in its directory under a 
post office adders* 

It ta important to note that the trrm "exclusive 
territory”, as defined In the Allied BIDCO or 
proposed NFA decree*, does not allow restrictions 
on where any member may provide services Thus 
although the organization may prevent multiple 
offices tn one geographic area it cannot prevent its 
members from competing inirsaszocjatlopalty fur 
business in adjacent territories 




















558 


Federal Register / Vol, 50, No. 3 / Friday. January 4. 1985 / Notices 


which they already had Allied 
territories, and many also had NFA and 
TFA memberships. On February 27, 

1981, the Antitrust Division Filed a fourth 
lawsuit alleging that BIDCO's fee 
schedule and territorial restrictions 
violated the Sherman Act. 

The BIDCO consent decree which was 
entered by the U.S. District Court in 
Midland, Texas on July 10,1982, is 
based on the same principles of 
eliminating agencies with overlapping 
exclusive territories granted by more 
than one reposessor organization. It 
similarly allows a customer satisfaction 
guarantee. 

TFA had previously entered into a 
consent decree approved by the U.S, 
District Court in Orlando, Florida on 
November 16,1981. This consent decree 
has provisions substantively identical to 
the original NFA decree. The 
government advised TFA that it would 
entertain a modification request; 
however, this association has 
determined that its operations are best 
served under the terms of the 
outstanding TFA Final Judgment. 

Ill 

Why the United States Has Tentatively 
Agreed to the Modification of This Final 
Judgment 

A. Proposed Modifications 

There are three major substantive 
differences in the proposed modified 
NFA decree and the original NFA 
decree. First, under the new decree NFA 
would be allowed to grant exclusive 
territories to its members provided that 
its members do not have an overlapping 
exclusive territory in another 
association. Second. NFA will be 
allowed to require that its members 
guarantee customer satisfaction 
regarding repossession fees charged. 
These changes will conform the NFA 
decree to the provisions of the BIDCO 
and Allied decrees. Finally, the time 
period of the decree would be reduced 
to reflect the three years that the old 
decree has been in effect so that (he 
termination date will continue to be ten 
years from the original entry date. 

Other changes reflect the language 
refinements and reorganization of the 
two companion decrees. Under 
Paragraph IX the Modified Final 
Judgment will be furnished to NFA 
current and future officers, directors and 
members. Attached to this memorandum 
as Appendix 1 is the proposed modified 
decree. Also attached as Appendix 2 is 
an annotated copy of the proposed 
decree with underscoring indicating 
additions to the original decree and 
brackets indicating deletions. 


The Antitrust Division in this joint 
motion to modify the NFA decree seeks 
to conform the territorial provision and 
the customer guarantee provision 
contained in the NFA decree with those 
contained in the Allied and the BIDCO 
decrees. Paragraph VIFof the proposed 
modification allows NFA to grant 
exclusive territories to Its members 
providing that its members would not 
hold, in whole or in part, the same 
exclusive territory in any other 
repossessor organization. The decree 
directs NFA to terminate within sixty 
days the membership of anyone who 
would hold dual exclusive territories. If 
NFA does not specifically restrict 
membership in a territory—that is if it 
chooses to maintain its current open 
territory policy—procedures for new 
member acceptance are set forth. These 
new membership criteria, with two 
exceptions, are identical to those set out 
in the original decree.* NFA is permitted 
under Paragraph IV(C) to require its 
members to guarantee its customers* 
price satisfaction. In Paragraph XII the 
time period in which the decree remains 
in effect is reduced to seven years from 
entry date of the proposed modified 
decree. 

B. Discussion 

Modification of the NFA decree to 
permit exclusive territories .while 
prohibiting overlapping exclusive 
territories should promote competition 
among reposscssor organizations. 
Memberships granting exclusive 
territories can be used to encourage 
each NFA member to provide more or 
better services and to compete more 
effectively with members of other 
repossession associations. At the same 
time, the decree would continue to 
prevent anticompetitive effects 
associated with overlapping exclusive* 
territories and price and advertising 
restraints. For this reason, the 
Department joins with NFA in urging 
that the Court enter the proposed 
modifications to the decree. 

In the market as it now is structured, 
it does not appear that restrictions by 
any one association on the number of 
members it has in any area will 
adversely affect competition, provided it 
does not grant any member an exclusive 
territory that overlaps with an exclusive 
territory assigned to that member by 
any other organization. Indeed, the 
territorial restrictions provisions 
contained in the existing Final Judgment 


• Tb« time-tn-bosinMj requlrarornt it extended 
by six months and the requirement that each 
member maintain a principal office location 
specifically for hts or her repossession business »• 
eliminated. 


may unnecessarily inhibit defend.mt % 
ability to structure its organization in 
the most efficient and competitive 
manner and hence may lessen 
competition among repossessor 
organizations. It therefore appears lobe 
in the public interest to modify the 
judgment accordingly. 

Similarly, modifying the NFA decree 
to allow defendant to require that its 
members guarantee customer 
satisfaction regarding prices, term* of I 
conditions should encourage inter* 
association competition. For example, if 
a consumer is dissatisfied with the 
repossession fee charged, the 
association can demand that its member 
refund the excess charge. NFA’s 
competitors, including Allied and 
BIDCO. currently compete by including 
a customer satisfaction guarantee in 
their service packages. Thus, the 
guarantee, which may prevent excessive 
fees or charges for services not 
rendered, is a feature of the service 
offered by competing organizations and 
one which NFA should not be prohibited 
from offering. The modified decree 
retains however the absolute prohibition 
against any actions to set a minimum fee 
schedule for repossession services. 

Accordingly, it appears that these 
modifications will enable NFA to 
compete on an equal footing with other 
organizations and Is in the public 
interest. 

As noted above, the remaining length 
of time the decree is in effect remains 
the same under the modified decree 

IV 

The Legal Standards Applicable to the 
Modification of an Antitrust Decree 
With the Consent of the Government 

This Court has jurisdiction to modify 
the Final Judgment pursuant to Section 
XVI of the Final Judgment, Rules 60fb)(5| 
and (0) of the Federal Rules of Civil 
Procedure, and “principles inherent in 
the jurisdiction of the chancery." United 
Slates v. Swift & Co.. 288 U.S. 108 ,1M 
(1932). 

Where, as here, the United States 
consents to the proposed modification of 
the final judgment in a government 
antitrust case, the issue before the Court 
is whether such modification is in the 
public interest. United States v. Swift B 
Co .. 1975-1 Trade Cas. 1 60,201, at 65.702 
(N.D. III. 1975). See also United States \ 
General Electric Co.. 1977-2 Trade Css. 

1 81.659. at 72,717 (E.D. Pa. 1977). This is 
the same standard that a district court 
applies in deciding whether to enter an 
initial consent decree submitted by the 
Government in an antitrust proceeding. 
See 15 U.S.C. $ 16(e) (1976); United 
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Stoles v. AT&T. 552 F. Supp. 131,147 
n.6? (D.D.C. 1982). off d sub nom . 
Maryland v. Untied States, 103 S. Ct. 

1240(1983). 

The Supreme Court ha# held that 
where the words “public interest’ 4 
appear in federal statutes designed to 
regulate public sector behavior, they 
uh- meaning from the purposes of the 
regulatory legislation. 44 NAACPv. FPC, 

I 425 U S. 662, 669 (1976); see also System 
Federation No. 91 v. Wright . 364 U.S. 

(A2 .651 (1961); United States v. 

American Cyanamid, 719 F.2d 558 at 
565. (2nd Cir. 1983). In this case, the 
Sherman Act is the underlying statute, 
tod “the policy unequivocally laid down 
by (that) Act is competition. 44 Northern 
Pacific Railway Co. v. United States. 

356 U S. 1, 4 (1958). Accord. e.g„ 

National Society of Professional 
Engineers v. United States. 435 U.S. 679. 
601695(1978). 

Thus, the ultimate question before the 
Court at this time is whether 
modification of the Final Judgment 
would serve the public interest in “free 
and unfettered competition as the rule of 
trade.” Northern Pacific Railway, 356 
U.S. at 4; see also AT&T, 552 F. Supp. at 
149-51. 

In answering this question, the Court 
should recognize that the Department of 
justice has broad discretion in 
controlling government antitrust 
litigation. Sec Sam Fox Publishing Co., 
he. v. United States, 366 U.S. 683. 689 
(1961): cf. Control Data Carp. v. 
International Business Machines Corp., 
306 F. Supp. 839. 845 (D. Minn. 1969). 
att'd sub nom. Data Processing 
Financial & General Corp. v. 

International Business Machines Corp., 
430 F.2d 1277 (8th Cir. 1970) ("The 
Attorney General is the representative 
of the public interest in antitrust cases 
brought by the Government , . ."). 

In United States v. Mid-America 
Dairymen, Inc., 1977-1 Trade Cas. 1 
61.508. at 71,980 (W.D. Mo. 1977). the 
couri summarized the judiciary's role in 
determining whether the initial entry of 
a consent decree is 44 in the public 
interest 44 : 

Absent a shoring of corrupt failure of the 
government to discharge its duty, the Court. 

«n milking its public interest finding, should 
carefully consider the explanations of 
the government. . . and its responses to 
comments in order to determine whether 
It osc explanations are reasonable under the 
circumstances . . „ 

• • • • 

This Court may not substitute its opinion or 
v»ew» concerning the prosecution of alleged 
violations of the antitrust laws of the 
• termination of appropriate injunctive relief 
, the settlement of such cases absent proof 

an »buse of discretion. 
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The same role is appropriate when the 
United States consents to the 
substantial modification of a final 
judgment. Swift . 1975-1 Trade Cas. at 65. 
702-03. Where the Department of Justice 
has offered a reasoned and reasonable 
explanation of why the proposed 
modification of termination of a 
judgment vindicates the public interest 
in free and unfettered competition, and 
there is no “showing of corrupt failure of 
the government to discharge its duty, 44 
the Court should defer to the 
Department's conclusions concerning 
the appropriateness of the 
modification. 4 

V 

The Proposed Procedures for Giving 
Public Notice of the Pending Motion and 
Inviting Committee Thereon 

United States v. Swift & Co., 1975-1 
Trade Cas. at 65.703, discusses a court's 
responsibility to implement procedures 
that will give nonparties notice of. and 
an opportunity to comment upon 
antitrust judgment modifications 
proposed by consent of the parties; 

Congizant ... of the public interest in 
competitive economic activity, established 
chancery powers and duties, and the 
occasional fallibility of the Government, the 
court is. at the very least, obligated to insure 
that the public, and all interested parties, 
have received adequate notice of the 
proposed modification • . • • (Footnote 
omitted.) 

The Department of Justice believes 
that giving the public notice of the filing 
of a motion that will in a significant and 
substantial manner modify the final 
judgment previously entered in a 
government antitrust case, and an 
opportunity to comment upon that 
motion, are generally necessary to 
insure both the Department and the 
Court properly assess the public 
interest. Accordingly, over the years, the 


• Over the year*, courts have approved many 
consent orders modifying government antitrust 
decrees Recent instances Include. 

United Staten v Witco Chem. Corp., 1962-1 Trade 
Cas. 1 64.591 (WO. Pa. 19eih 

lfnued Slant* v. Lee Shuhert. 1962-1 Trade Cas J 
64.572 (SDN. Y 1961); 

United State* v. New York Coffee h Sugar Etch 
Inc.. 1962-1 Trade Cos 4 64 540 (SDN Y. 1981); 

Uni it'd State* v. Coco-Coh Bottling Co.. 1960-61 
Trade Cas, 163.864 (C D CaL 1960); 

United State* v Lexiton Mig. Co.. 1960-2 Trade 
Cat 163.543 (U Conn 1960); 

United State* v. Georgia Automatic 
Merchandising Council. Inc.. 1980-2 Trade Cas \ 
63.446 (N O Ca 1960) 

United State* v. Mortgage Conference. 1976-2 
Trade Cat. 1 62.164 (&D-N.Y. 1978): 

United State* v. United Fruit Co. 1978-1 Trade 
Cas. | 62.001 (ED. La 1978); and 

United Stole* v. Providence Fruit & Produce Bldg . 
Inc.. 1977-2 Trade Cas. \ 61.602 (DJU, 1977) 


1985 / Notices 


Department has adopted and refined a 
policy of consenting to motions to 
significantly modify, or to terminate 
judgments in antitrust actions only on 
condition that an appropriate effort be 
undertaken to notify potentially 
interested persons of the pending of the 
motion. In the case at bar. the 
Government has proposed, and NFA has 
agreed to. the following: 

1. When the motion is filed, the 
Department will issue a press release (a) 
summarizing the Compliant, the Final 
Judgment and the reasons of the United 
States for consenting to the motion; (b) 
explaining that copies of the relevant 
papers can be inspected at the offices of 
the Antitrust Division and the Clerk of 
the Court; (c) stating that copies of the 
papers can be obtained from the 
Antitrust Division, upon request and 
payment of the copying fees prescribed 
by Justice Department regulations; and 
(d) inviting aU interested persons to 
send comments concerning the proposed 
modification to the Antitrust Division 
during the following sixty days. The 
Department will also publish in the 
Federal Register a notice announcing the 
motion to modify and the Government's 
tentative consent to it. summarizing the 
Complaint and judgment, describing the 
procedures for inspecting and obtaining 
copies of relevant papers, and inviting 
the submission of comments. 

2. The defendant will publish a notice 
of the motion in two consecutive issues 
of the ARA News and Views, published 
by the American Recovery Association 
(“ARA 44 ). ARA is the largest 
repossession association and its 
newsletter is likely to be read by 
persons interested in the market 
affected by the Final Judgment. 
Defendant will also publish notice of the 
motion in two consecutive issues of the 
ABA Bonking Journal, published by the 
American Bankers Association. This 
magazine has a nationwide circulation 
of over forty-two thousand financial 
institutions who are consumers of 
repossession services. The published 
notices will invite public comment and 
contain essentially the same information 
about the proceeding as appears in the 
Department's press release, omitting 
only Ihe Department's reasons for 
consenting to the motion. 

3. The Department will file with the 
Court copies of all comments that it 
receives. 

4. The parties wilt stipulate that the 
Court will not rule upon the motion for 
at least seventy days after the last 
publication of the notices described 
above (and thus for at least ten days 
after the close of the period for public 
comments), and the United States will 
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reserve ?he/ight to withdraw its consent 
to the motion at any time until an order 
modifying the Final Judgment is 
entered. 8 

We believe that this procedure is well 
designed to provide all potentially 
interested persons with notice that a 
motion to modify this judgment is 
pending, and with an adequate 
opportunity to comment thereon. 6 The 
parties are therefore submitting to the 
Court a separate proposed Order 
establishing this procedural approach, 
and we ask that it be entered forthwith. 

VI 

Conclusion 

For the foregoing reasons, the United 
States (11 respectfully oaks the Court to 
enter the Order submitted herewith 
directing publication of the notice of the 
motion to modify; and (2) tentatively 
consents to the modification, of the Final 
judgment proposed herein. 


• WtUufrawa! bj tfl* DrjMtfxmf «f JuiIJqb of its 
consrnt would bo «i|jni burnt bauuno the fa 9 . 1 l 
standard applicable to ■ motion, to modify or 
terminate bit antitrust jodpmmf ovwr ffve 
timrmmaaf'i objechan » tar wtnetar titan the 
■Urmtard »pplyin* to « mod.ffcurtan or ^nmtwtam 
with il« consent. American Cyancmid. S 5 A P. Supp. 
387. rrr'dan other grwjnd*. 719 F 2 d «8 ( 2 d Clr. 
1983). Sm oho. AT&T 553 P Supp <f» 147 it Iff. 
Whet* tta United Status a^pasn a muttau to 
modify or ton* mu Jr «a antitrust doored rtv* aMvtnq 
party must demonstrate that changes since entry of 
the judgment "ere so important that dangrrs once 
sobetiintloi Itav* bocome stir ousted to a 
shudow. . . . Nothin* loss than * clear «h owing of 
grievous wrung evoked by new end unforeseen 
conditions fhvuitl lead (e court) to change whst wes 
decreed . . C Vtntm/ 5toferv. StrrfteCo. 2MU5 
108.119(1032). 

■ In • case involving • aimea modification of is 

antitrust judgment, a district court directed the 
parties to follow the procedures set forth In the 
Antitrust Procedures imd Wmetlfes Act (“APPA*t 
15 U 8 C. 16<bHn>. United Slates e. Motor Vehicle 
Min. Assn. 1981 -2 Trade Go*. 5 8S370 (CD. C*L 
1981). The court's order did not, however, purport to 
hold that the APPA applhn to all consent 
modifications »s a mailer of lew and more recently 
both the Second Onarft end the hurthern District of 
Illinois have held that the APPA dm not apply to 
judgment termination proceedings. American 
Cyanamut. 719 F.2tf at 585 n.T. Centro/ Shrtarx 
1W-2 Trade Cam. 115*14 

We note nonethHes* that the procedures we 
propose hare generally fallow those of the APPA, 
with certain differences that make the procedures 
w i* propose more fthrfy to form* the motion to the 
attmtrion of interested narrpartiee. Far am ample, the 
APPA would require that notices be published In 
newspapers in the District of Colombia and in this 
district. The procedure we suggest, on the other 
hand, would require publication In specified 
p< nodical* where notices are more fckrlv to be seen 
by the readers of the AHA Vvi ao*i I’unr* 
published by the American Recovery Association 
and circulated to its membera. and in the ABA 
Ben kins fouraal circulated to consumers of 
reposwrsaion Servian The proposed art.di/icii non 
affects potential member* and competitor* oi 
defendant XFA. Accordingly, we submit that not 
only is the APPA inapplicable here, but its 
procedures would provide decidedly interior 
under the arcamstance*. CL Canami £tar /r«r, 107?- 
2 T*sde Cas. at 72.718 nJ. 


Dated: 

Respectfully submitted 
Terrence F. McDonald. Steven B. IC/emct. 
Attorneys. Antntrust Division. United 
State* Department of Justice. 101b & 
Pennsylvania Ave.. iV.W. Washington. D.C 
20530. Telephone: (202) 633-3082. Attorneys 
for the Plaintiff. United States of America. 

Appendix 1—U.S, District Court. 

Eastern District of Michigan 

(Civil No. 01-70006) 
fudge Ralph freemen. 

United Stales of America, Plaintiff v. 
National Finance Adjusters* lnr x 
Defendant. 

Modified Final Judgment 

The plaintiff. United State* of 
America, having fried its complaint on 
January 5,1981. and the plaintiff and the 
defendant, by their respective attorneys, 
having consented to the entry of* Final 
Judgment herein without trial or 
adjudication of any Issue of fact or law. 
and without the Final Judgment 
constituting any evidence against or 
admission by either party with respect 
to any issue; and 

The parties having consented to entry 
of this Modified Pinal Judgment which, 
upon entry, shall in *1! respects 
supercede the provisions of the Final 
Judgment previously entered herein; 

Now. therefore, before the taking of 
any testimony and without trial or 
adjudication of any issue of fact or law 
and upon consent of the parties, it is 
Ordered, adjudged and decreed, as 
follows: 

I 

This Court has jurisdiction over the 
subject matter of this action and over 
both parties. The complaint states a 
claim upon which relief may be granted 
against the defendant under Section t of 
the Sherman Act (15 U.S.C. ( 1). 

II 

As used m this Modified Final 
Judgment: 

(A) “Final Judgment" means the final 
Judgment as modified: 

(B) “NFA" means National Finance 
Adjusters. Inc. 

(CJ “Person” means any individual 
corporation, partnership, joint venture, 
firm, association, or any other business 
or legal entity; 

(D) “Repossession services'* includes, 
but is not limited to. tracing of property, 
collection and adjustment of loan*, as 
well as repossession, sale or return of 

collateral; 

(E) "Repossessor” means any person 
who owns, operates or manages an 
adjustment or repossession business 


which provides repossession service 
for banks, credit unions, or other fendfoi 
institutions that seek to recover 
merchandise sold under security 
agreements where the debtor has 
forfeited possessory rights by defaulting 
on loon terms; 

(FI “Repossessor organization" means 
any trade association for repossesse s 
or any person which licenses other 
persons to provide repossession semen 
under a trademarked name; 

(G) “Directory” means any 
repossessor organization publication 
that lists members and is disseminated 
to current or prospective customers; 

(N] “Exclusive territory** means a 
geographic area within which a 
repossessor organization either restrict* 
the number of its members who may 
advertise under a geographic area's 
heading in Its directory that they 
provide repossession services for that 
area, or restricts the number of Its 
members who maintain offices for 
repossession services. 

Hi 

The provisions of this Final Judgment 
shall apply to the defendant NFA. its 
subsidiaries, its successors and assign*, 
to its officers, directors, agents and 
employees, and to all other persons in 
active concert or participation with the 
defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 

IV 

(AJ The defendant, whether acting 
unilaterally or in concert with any other 
person, is enjoined from, directly or 
indirectly. 

(1) entering into, adhering to. or 
maintaining any con track agreement, 
understanding, plan or program with 
any other repossessor organisation to 
fix or maintain the prices of 
repossession services; 

(2) formulating, establishing, 
publishing; maintaining, or distributing 
any price schedule or list of fees for 
repossession services; 

(3) advocating, urging, recommending 
or suggesting any price schedule or list 
of fees for repossession services: or 

(4) participating in any conversation, 
discussion or other communication with 
any other repossessor organization or 
repossessor, or representative thereof, 
that In any way relates to fees for 
repossession services. 

IB) Nothing in this paragraph shall 
prohibit NFA from allowing individual 
members to advertise in any NFA 
directory independently determined 
prices or fees for repossession services 
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(C) Nothing in this paragraph shnll 
prohibit NFA from requiring its members 
!oguarantee customer satisfaction 
rtgarding prices, terms or conditions of 
providing repossession services. 

V 

Tin* defendant is ordered to include in 
i prominent manner in the prefactory 
section of each NFA directory the 
following statement: 

In conformity with the consent decree 
entered into with the United States 
Department of Justice. National Finance 
Adjusters. Inc. has discontinued 
publishing and disseminating fee 
schedules. All prior schedules ere. in 
their entirety, null and void NFA makes 
no suggestion whatsoever concerning its 
members* specific fees or prices for 
repossession services and does not 
restrict or limit the right of any of its 
members to determine as in accordance 
with his or her individual business 
judgment, the fees to charge for 
repossession services. 

VI 

The defendant is enjoined from the 
following unless the plaintiff approves 
in writing such restriction as necessary 
or appropriate to promote competition in 
the repossession industry: 

(A) restricting the area in which of the 
customers for which its members may 
provide repossession services; and 

(R) restricting the geographic area for 
which its members may advertise their 
services, provided, however , that 
nothing in this Final Judgment shall 
prohibit the defendant from imposing a 
reasonable limit on the total number of 
uties and towns that each member may 
list in any NFA directory. 

VI! 

(A) Nothing in this Final Judgment 
shall prohibit the defendant from 
granting any member an exclusive 
territory if such exclusive territory does 
not overlap in whole or in part an 
exclusive territory granted to such 
member by any other repossessor 
organization, provided that the 
defendant may allow any such 
overlapping exclusive territory to be 
held by any member for a period not to 
exceed sixty days. Prior to the end of 
any such sixty day period, the defendant 
*hall terminate the membership of any ’ 
member that holds any exclusive 
territory that overlaps in whole or in 
part an exclusive territory granted by 
»ny other repossessor organization. 

(B) (1) If the defendant elects not to 
restrict the area in which its members 
may operate pursuant to VI1(A) above, it 
shall promptly publish in the business 
opportunity classified advertisement 


sections of the newspaper with the 
largest circulation in the areas involved, 
a description of NFA and of the territory 
which is not so restricted, a statement to 
the effect that it is obligated to accept 
all qualified applicants for NFA 
membership for such territory, a 
summary of the requirements for such 
membership and the address to which 
application by nonmembers for NFA 
memberships covering such territory 
should be forwarded. Within fifteen (15) 
days of receiving any application for 
such membership, the defendant shall 
furnish to the applicant a written 
response slating when the application 
will be reviewed, whether the 
application is complete, and if the 
application is not complete, an 
itemization of any documents or 
information necessary to complete the 
application. Defendant shall convene at 
least two meetings per year at which 
any such membership applications shall 
be reviewed. All applications completed 
before any meeting shall be reviewed at 
that meeting. Within ten (10) days after 
reviewing any membership application, 
the defendant shall furnish a written 
notice to each applicant indicating 
whether the applicant was accepted for 
NFA membership, and, if the applicant 
was not accepted, a written statement of 
reasons why the applicant was not 
accepted for membership. 

(2) The defendant shall accept any 
applicant for NFA membership covering 
a territory that is not restricted pursuant 
to Paragraph VII(A) who meets the 
following requirements: 

(a) capability of obtaining and 
retaining, in the commercial market, a 
reasonable fidelity bond; 

(b) capability of being licensed under 
all applicable state and local licensing 
laws; 

(c) the absence of a felony conviction 
within a period of not more than ten (10) 
years prior to the application for 
membership; and 

(d) possession of eighteen (18) months 
of experience as an active repossessor. 

(3) The defendant is enjoined from 
establishing or maintaining 
unreasonable or discriminatory fees for 
NFA membership for a territory that has 
not been restricted pursuant to 
Paragraph V1!(A). 

(4) The defendant is enjoined from 
any action, the purpose or forseeable 
effect of which is to discourage service 
by NFA members or qualified applicants 
for NFA membership in areas not 
restricted pursuant to Paragraph V1I(A). 

VII! 

The defendant is ordered to amend 
and eliminate from its bylaws, manuals, 
rules, regulations and any other 


governing documents, any provision 
inconsistent with this Final Judgment. 

IX 

The defendant is ordered and 
directed: 

(A) to furnish within sixty (60) days 
after entry of this Final Judgment a copy 
of it to each of its officers, directors, 
employees and members; 

(B) to furnish a copy of this Final 
Judgment to each person who in the 
seven (7) years after entry of this Final 
Judgment, becomes an officer, director, 
or member within thirty (3) days after 
such person becomes associated with 
the defendant; 

(C) to direct each person to whom a 
copy of this Final Judgment is furnished 
pursuant to subparagraphs IX(A) and 
1X(!3) to retain such copy for as long as 
he or she is associated with the 
defendant; 

(D) to require each person to whom a 
copy of this Final Judgment is furnished 
pursuant to subparagraphs IX(A) and 
IX(B) to sign and submit to the 
defendant, within thirty (30) days of 
receipt of a copy of this Final Judgment, 
a certificate in substantially the 
following form; and the defendant shall 
retain such certificates for as long as 
this Final Judgment is in effect and for 
one year thereafter: 

1 (1) acknowledge receipt of a copy of the 

Final Judgment as modified in-1984. (2) 

represent that I have read end understand the 
Final Judgment as modified, and (3) 
acknowledge that I have been advised and 
understand that non-compliance with thp 
Final Judgment as modified may result in 
conviction for contempt of court and 
imprisonment and/or fines. 

(E) at least once each year, during the 
seven (7) years after entry of this Final 
Judgment, to call to the attention of each 
of its officers, directors, employees and 
members the limitations imposed upon 
them by this Final Judgment, and of the 
sanctions that may be imposed for non- 
compliance; 

(F) to file with the court and serve 
upon the plaintiff, within one hundred- 
twenty (120) days after entry of this 
Final Judgment, an affidavit as to the 
fact and manner of its compliance with 
subparagraphs IX(A). IX(C). IX(D) and 
IX(E); and 

(G) to furnish the plaintiff within 
thirty (30) days after each anniversary 
date of the entry of this Final Judgment, 
for a period of seven (7) years, an 
affidavit as to the fact of and manner of 
securing and ascertaining compliance 
with, the provisions of sections IV, V. 

VI. VII. VIU. and subparagraphs IX(B). 
IX(C). IX(D). and !X(E) of this Final 
(udgment. 
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X 

For the purpose of determining or 
securing compliance with this Final 
judgment, and subject to any legally 
recognized privilege, from time to time: 

(A) upon written request of the 
Atromey General or the Assistant 
Attorney General in charge of the 
Antitrust Division and on reasonable 
notice to the defendant made to its 
principal office, any duly authorized 
representative of the Department of 
Justice shall be permitted: 

(1) access daring the office hours of 
the defendant to inspect and copy all 
books, ledgers, accounts, 
correspondence, memoranda, and other 
records and documents in the 
possession or under the con trot of the 
defendant, who may have counsel 
present, relating to any matters 
contained in this Final Judgment; and 

(2) subject to the reasonable 
convenience of the defendant and 
without restraint or interference from it. 
to interview officers, directors, 
members, employees, or agents of the 
defendant, who may have counsel 
present, regarding any such matters. 

(B) Upon written request of the 
Attorney General or the Assistant 
Attorney General in charge of the 
Antitrust Division made to the 
defendant's principal office, the 
defendant shall submit such written 
reports, under oath, if required, with 
respect to any of the matters contained 
in this Final Judgment as may be 
requested. No information or documents 
obtained by the means provided in this 
Section X shall be divulged by any 
representative of the Department of 
(ustice to any person other than a duly 
authorized representative of the 
Executive Branch of the United States, 
except in the course of legal proceedings 
to which the United States is a party, or 
for the purpose of securing compliance 
with this Final Judgment, ores 
otherwise required by law. 

(C) If at the time information or 
documents are furnished by the 
defendant to plaintiff, the defendant 
represents and identifies in writing the 
material in any such information or 
documents for which a claim of 
protection may be assarted under Rule 
28(c)(7) of the Federal Rules of Civil 
Procedure, and the defendant marks 
each pertinent page of such material. 
''Subject to Claim of Protection under 
Rule 28(c)(7) of the Federal Rules of 
Civil Procedure." then ten (10) days 
notice shall be given by plaintiff to the 
defendant prior to divulging such 
material in any legal proceeding (other 
than a grand dury proceeding) to which 
the defendant is not a party. 


XI 

lurisdication is retained by the Court 
to enable only either of the named 
parties to this Final Judgment to apply to 
this Court at any time for such farther 
orders and directions as may be 
necessary or appropriate for (he 
construction or implementation of this 
Final Judgment, for the modification of 
any of its provisions, for the 
enforcement or compliance and for the 
punishment of violations. 

XII 

This Final Judgment shall remain in 
effect until seven 17) years from date of 
entry hereof. 

XIII 

Entry of this Final fudgment is in the 
public interest 

Dated: 

Ralph Freeman. 

United States District Judge. 

Annotated* 

Appendix 2.—U.S. District Court. 

Eastern District of Michigan 

(Civil No. 81-700051 
Judge Ralph Freeman. 

United States of America^ Plaintiff v. 
National Finance Adjusters, Inc^ 
Defendant. 

Modified Final Judgment 

The plaintiff, United States of 
America, having filed its complaint on 
January 5.1981. and the plaintiff and the 
defendant, by their respective attorneys, 
having consented to the entry of o (thisj 
Final Judgment herein without trial or 
adjudication of any issue of fact or law, 
and without the (this) Final Judgment 
constituting any evidence against or 
admission by either party with respect 
to any issue; and 

The parties having consented to entry 
of this Modified Final Judgment which, 
upon entry ; shall in all respects 
supercede the provisions of the Final 
Judgment previously entered herein: 

Now. therefore, before the taking of 
any testimony and without trial or 
adjudication of any issue of fact or hrw 
and upon consent of the parties, it is 
Ordered, adjudged and decreed, as 
follows: 

I 

This Court has furisdictson over the 
subject matter of this action and over 
both (each of the) parties. The complaint 

states a claim upon which relief may be 
granted against the defendant under 


* AIT udditlont (o thn Final ftidgmanJ are UaJlxnl 
all deletion* from the Pinal judgment are bracketed. 


Sectfon I of the Sherman Act (15 U S.C 

ft). 

II 

As used in this Modified Final 
Judgment: 

(A) "Final fudgment" means the Final 
Judgment as modified t 

(B) "NFA " means National Finance 
Adjusters f Inc.: 

fC) "Person" means any individual 
corporation. partnership, joint venture, 
firm, association, or any other business 
or legal entity: 

[BJ (DJ "Repossession, services" 
includes, but is not limited to. tracing of 
property, collection and adjustment of 
loans, as well as repossession, sale or 
return of collateral: 

(Aj (tf) "Repossessor" (or "adjust, j 
means any person who owns, operates 
or manages an adjustment or 
repossession business (individual, 
partnership, corporation, association, 
firm or any other business or legal entity 
which provides) repossession services 
for banks, credit unions, or other lending 
Institutions that seek to recover 
merchandise sold under security 
agreements where the debtor has 
forfeited possessory rights by defaulting 
on loon terms; 

[FJ "Reposscssor organization "means 
any trade association for repossess ar% 
or any person which licenses other 
persons to provide repossession 
services under a trademarked name 

tG) "Directory" means any 
repossessor organization publication 
that lists members and is disseminaud 
to current or prospective customers, 

[H] "Exclusive territory"means a 
geographic area within which a 
repossessor organization either restricts 
the number of Us members who may 
advertise under a geographic area s 
heading in its directory that they 
provide repossession services for that 
area or restricts the number of its 
members who maintain offices for 
repossession services. 

m 

The provisions of this Fhral lodgment 
shall apply feppliesf to the defendant 
(National Finance Adjusters. Inc. 
("NFA") and to its officers, directors, 
members, agents, employees, 
subsidiaries, successors and assigns] 
NFA. its subshframs. its successors and 
assigns, to its officers, directors, agents 
and employees, and to all other persons 
in active concert or participation with 
the defendant who shall have received 
actual notice of this Final Judgment by 
personal service or otherwise. 
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I (A) The* defendant, whether acting 
Ijri .ltvMily or in concert with any other 
Lptm. is *n joined from, directly or 

| /// en teririglatac adhering to, or 
l»intain in* any contract agreement 
Ipi&rs nding plan or program with 
fp\y otbrr repossessorargammtian la 
ffj.t or maiaitm the paces af 
Jbpo&essim services: 

I (2)fi initiation, establishing 
I publishing, maintaining, or distributing 
Icrjpnce schedule or list of fees for 
services; 

I (3) advocating, urging, recommending 
I ersuw >'ing any price schedule or list 
I dfees for repos session sen'ices; or 
I (41 participating in any con venation, 

I discussion or other communication with 
cry other repassessor organization or 
^possessor, or representative thereof 
that in any way relates to fees for 
I repossession services, 

(B) Nothing in this paragraph shall 
Ipru/jj/j/f NFA from allowing individual 
members to advertise in any directory 
independently determined prices or fees 
for repossession services . 

(C) Nothing in thi9 paragraph shall 
prohibit NFA from requiring its 

I members to guarantee customer 
satisfaction regarding prices, terms or 
I conditions of providing repossession 
services. 

PV] 

I [(1) fixing, establishing, or maintaining 
any price schedule or list for 
repo*session services; 

(2) advocating urging, recommending 
or suggesting any price schedule or list 
for ^possession services; 

(3) publishing or distributing any price 
schedule or Hat for repossession 
services; 

(4) participating in any conversations, 
discussions or other communications 
with representatives of other 
rtpossessor associations that in any 
way relate to any price, price schedule 
or list for repossession services: or 

(5) engaging in any other conduct the 
purpose or foreseeable effect of which is 
to influence the funrnihdtaoi af any price 
schedule or list for repossession 

sen ices.| 

V 

Thii defendant’is ordered to inch in 
(publish) in a prominent manner is the 
prefatory section of ouch NFA 
|iru*nil)erahlpj directory for ether similar 
publication) the following statement: 

In conformity with a consent decree 
entered into with the United States 
Department of [ustice. National Finance 
Adjusteri* Inc. has discontinued 


publishing and disseminating fee 
schedules. All prior schedules 
[contained in prior editions) are. in their 
entirety, null and void NFA [National 
Finance Adjusters) makes no suggestion 
whatsoever concerning its members* 
specific fees or prices for repossession 
services and does not restrict or limit 
the right of any of its members to 
determine, in accordance with his or her 
individual business judgment the fees to 
charge for repossession services. 

ivn 

[The defendant is prohibited from 
publishing any other reference to prices 
or fees for repossession services in its 
directory or other publications, provided 
however, that nothing in this Judgment 
shall: 

(1) limit the ability of NFA to urge 
prospective purchasers of repossession 
services to negotiate in advance with 
members as to prices or fees; or 

(2) limit the ability of NFA to allow 
Individual NFA members to advertise in 
the NFA directory* or other NFA listings, 
hit or her individual prices or fees for 
repossession services*] 

VI 

The defendent is enjoined from the 
following unless the plaintiff approves 
in writing such restriction as necessary 
or appropriate to promote competition 
in the reprossessian industry: 

(A) restricing the area in which or the 
customers for whixdi its members may 
provide repossession services; and 

(B) restricting the geographic area far 
which its members may advertise their 
services, provided, however, that 
nothing in this Final lodgment shall 
prohibit the de[undent from imposing a 
reasonable limit on the total number of 
cities and towns that each member may 
list in ony NFA directory. 

vir 

(A) Nothing in this Final Judgment 
shall prohibit the defendant from 
granting any member an exclusive 
territory if siu:h exclusive territory does 
not overlap io whole or io part an 
exclusive territory granted to such 
member by any other repossessor 
organization, provided that the 
defendant may allow any such 
overlapping exclusive territory to be 
hold by any member far a period not to 
exceed sixty days. Friar to the end of 
any such sixty day period, the 
de fendant shall terminate the 
membership of any member that holds 
any exclusive territory that overlaps in 
whole or in port an exclusive territory 
granted by any other repassessor 
organization ; 


(B) [t) If the defendant elects not to 
restrict the area in which H members 
may operate pursuant to VIl(A) above, it 
shall promptly publish in the business 
opportunity classified advertisement 
sections of the newspapers with the 
largest circulation in the areas involved, 
a description af NFA and of the territory 
which is not so restricted\ a statement to 
the effect that it is obligated to accept 
all qualified applicants for NFA 
membership for such territory, a 
summary of die requirements for such 
membership and the address to which 
application by nonmembers for NFA 
memberships covering such territory 
should be forwarded. 

ixmj 

(The defendant is ordered to publish 
in the prefatory section of each NFA 
membership directly, or other similar 
publication, the address to which 
applications for NFA memberships 
should be forwarded.| 

(X1I1| VU(BHl) 

Within fifteen p5l days of receiving 
any application for such membership, 
the defendant shall furnish to the [each| 
applicant a written response slating 
when the application will be reviewed, 
whether the application is complete, and 
if the application is not complete, on (a 
written] itemization of any documents or 
information necesary to complete the 
application. Defendant [NFA] shall 
convene at least two meetings per year 
at which any such membership 
applications shall be reviewed. Ail 
applications completed before any 
(NFA) meeting shall be reviewed at that 
meeting. Within ten (10) days after 
reviewing any membership application, 
the defendant shall furnish a written 
notice to each applicant indicating 
whether the applicant was accepted for 
NFA membership, and. if the applicant 
was not accepted, a written statement of 
reasons why the applicant was not 
accepted for membership. 

[2] The defendant shall accept any 
applicant for NFA membership covering 
a territory that is not restricted pursuant 
to Paragraph VtlfAf who meets the 
following requirements: 

[a/ capability of obtaining and 
retaining, in the commercial market, a 
reasonable market a reasonable fidelity 
bond; 

(Xl(l)l (abilily to obtain and retain, in 
the commercial market, reasonable 
fidelity bonds) 

(h) capability of be tag licensed under 
all applicable state and local licensing 
laws; 
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|XI(2)| (applicant is licensed under all 
applicable state and local licensing 
laws;) 

(c) the absence of a felony conviction 
within a period of not more than ten (10) 
years prior to the application for 
membership; and 

|X!(3)| (certification that he or she has 
not been convicted of a felony within a 
period of up to 10 years prior to his or 
her application for membership;! 

(/;) possession of eighteen (18) months 
of experience as an active repossessor. 

(Xl(4)| (one year of experience as an 
active repossesson and 

|XI(5)| maintains a principal office 
location specifically for his other 
repossession business during NFA 
membership.) 

(XU) (3) The defendant is enjoined 
from establishing or maintaining 
unreasonable or discriminatory fees for 
NFA membership fora territory that has 
not been restricted pursuant to 
Paragraph Vll(A). 

(4) The defendant is enjoined from 
any action. the purpose or foreseeable 
effect of which is to discourage service 
by NFA members or qualified 
applicants for NFA membership in 
areas not restricted pursuant to 
Paragraph VII(A). 

|VHJ 

(The defendant is enjoined from 
expelling any member from NFA 
membership or from denying or delaying 
any application for NFA membership, in 
whole or in part, on the basis of: 

(1) the population of other 
demographic information of a member’s 
or an applicant’s service area; or 

(2) the number of other NFA members 
or applicants who operate or may 
operate in that service area.) 

|VI1I| 

(The defendant is ordered and 
directed to eliminate any restrictions on 
NFA members concerning the manner or 
extent of advertising their service area 
in any advertisment. directory or other 
publication.) 

IIXJ 

(The defendant, whether acting 
unilaterally or in concert with any other 
person, is enjoined from any activity the 
purpose or foreseeable effect of which is 
to allocate, protect, limit, or otherwise 
influence the service area or territory in 
which any of its members operate or 
advertise that they operate.) 

|X| 

(Defendant is ordered and directed to 
eliminate the following NFA 
membership requirements: 


(a) any time period of experience in 
the repossession business that is greater 
than one year: 

(b) full-time repossession business: 

(c) United States citizenship; or 

(d) any requirements based on any 
evaluation or determination of an 
applicant's financial condition, personal 
character or morals, or local referral 
business.) 

|XI) 

(Defendant is ordered and directed to 
admit any applicant for NFA 
membership who meets the following 
requirements:) 

vat 

The defendant is ordered to amend 
and eliminate from its bylaws , manuals, 
rules . regulations and any other 
governing documents. any provision 
inconsistent with this Final Judgment . 

|XIV) IX 

The defendant is ordered and 
directed: 

(A) to furnish within sixty (GO) days 
after entry of this Final-Judgment a copy 
of it to each of its officers, directors, 
employees and members (engaged in the 
repossession business); 

(D) to furnish a copy of this Final 
Judgment to each person who In the 
seven (7) (ten (10)) years after entry of 
this Final Judgment, becomes an officer, 
director, (employee) or member 
(engaged in the repossession business) 
within thirty (30) days after such person 
(is employed by or) becomes associated 
with the defendant; 

(C) to direct each person to whom a 
copy of this Final Judgment is furnished 
pursuant to subparagraphs (XIV(A)] 
IX(A) and IXfB) (XIV(B) hereof) to 
retain such copy for as long as he or she 
is (is employed by or) associated with 
the defendant: 

(D) to require each person to whom a 
copy of this Final Judgment is furnished 
pursuant to subparagraphs IX(A) 
|XIV(A)) and IXfB) (XIV (B) hereof) to 
sign and submit to the defendant, within 
thirty (30) days of receipt of a copy of 
this Final Judgment, a certificate in 
substantially the following form: and the 
defendant shall retain such certificates 
for as long as this Final Judgment is in 
effect and for one year thereafter: 

/ (The undersigned hereby) (1) 
acknowledge(s) receipt of a copy of the 
(1961 antitrust) Final Judgment as 

modified in - 1984, (2) represent(sj 

that 1 have ) the undersigned has| read 
and understand(s) the (such) Final 
Judgment as modified, and (3) 
acknowledge)*) that I have (the 
undersigned has) been advised and 
understand(s) that non-compliance with 


the Final Judgment as modified may 
result in conviction for contempt of 
court and imprisonment and/or fines. 

(E) at least once each year, during the 
seven (7) (ten (10)) years after entry of 
this Final Judgment, to call to the 
attention of each of its officers, 
directors, employees and members) 
engaged in the repossession of finance 
adjustment business] the limitations 
imposed upon them by this Final 
Judgment, and of the sanctions that may 
be imposed for non-compliance 
(therewith): 

(F) to file with the court and serve 
upon the plaintiff, within one hundred- 
twenty (120) (ninety (90)] days after 
(from the date of) entry of this Final 
Judgment, an affidavit as to the fact and 
manner of.its compliance with 
subparagraphs , IX(A), IX(C), IX(D) and 
IX(E) (subsection XIV(A) hereof); and 

(G) to furnish the plaintiff within 
thirty (30) days after each anniversary 
date of the entry of the Final Judgment, 
for a period of seven (7) (ten (10)) years, 
an affidavait as to the fact of and 
manner of securing and ascertaining 
compliance with, the provisions of 
Sections IV. V. VI Vil VIII. (IX. X. XL 
XII. XIII] and subparagraphs IX(B), 
IX(C), IX(D), and IX(E) (subsections 
XIV(B). XIV(C). XTV(D) and XIV(E)| of 
this Final Judgment. 

JXVJ 

For the purpose of determining or 
securing compliance with this Final 
Judgment, and subject to any legally 
recognized privilege, from time to time: 

(A) upon written request of the 
Attorney General or the Assistant 
Attorney General in charge of the 
Antitrust Division and on reasonable 
notice to the defendant made to its 
principal office. (a]ny duly authorized 
representative of the Department of 
Justice (upon written request of the 
Attorney General or the Assistant 
Attorney General in charge of the 
Antitrust Division, and on reasonable 
notice to the defendant made to its 
principal office] shall be permitted; 

(1) access during the office hours of 
the defendant to inspect and copy all 
books, ledgers, accounts, 
correspondence, memoranda, and other 
record's and documents in the 
possession or under the control of the 
defendant, who may have counsel 
present, relating to any matters 
contained in this Final Judgment; and 

(2) subject to the reasonable 
convenience of the defendant and 
without restraint or interference from it. 
to interview officers, directors, 
members, employees, or agents of the 
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IdeferAtnt. who may have counsel 
■present, regarding any such matters. 

I (B) upon written request of the 
I Attorney General or the Assistant 
I Attorney General in charge of the 
I Antitrust Division made to the 
I defendant's principal office, the 
I defendant shad submit such written • 

I reports, under oath, it required, with 
I rrtpeci to any of the matters contained 
I a this Final Judgment as may be 
I requested. No information or doenments 
I obtained by the means provided in this 
I Section X |XIVJ shall be divulged by any 
I representative of the Department of 
Justice to any person other than a duly 
mthorized representative of the 
Executive Branch of the United States, 
except in the course of legal proceedings 
to which the United States is a party, or 
for the purpose of securing compliance 
with this Final Judgment, or as 
otherwise required by law. 
j (C) If at the time Information or 
documents am furnished by the 
defendant to plaintiff, the defendant 
represents and identities in writing the 
materia! in any such information or 
documents (or which a claim of 
protection may be asserted under Rule 
26(c)(7) of the Federal Rules of Civil 
Procedure; and the defendant murks 
each pertinent page of such material, 
“Subject to Claim of protection under 
Rule 26(c)(7) of the Federal Rules of 
Civil Procedure/’ then ten f!0) days 
notice shall be given by plaintiff to the 
defendant prior to divulging such 
materia! in any Tegal proceeding (other 
than a grand jury proceeding) to which 
the defendant is not a party. 

(XV1| XI 

Jurisdiction is retained by the Court to 
enable only either (for purposes of 
enabling any) of the named parties to 
this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or 
implements- tion of this Final Judgment, 
fur the modification of any of its [the] 
provisions [thereof], for the enforcement 
or compliance (therewith) and for the 
punishment of violations [hereof]. 

ixvnj xn 

This Final Judgment shall remain in 
effect until seven (7) [ten fW)J years 
from date of entry hereof. 

IXVIII) XIII 

Entry of this Final Judgment is in the 

public interest 


Dated: 

Ralph Freeman, 

United States District Judge- 

[FR Doc 65-186 Filed 1-3-65: 6:45 am) 

BtLUWO COOS 


Immigration and Naturalization 
Senrtca 

Government ot Guam Administration 
Policy for Temporary Alien 
Employment Certification 

agency: Immigration and Naturalization 
Service, Justice. 

action: Notice of Temporary Labor 
Certification policies and procedures for 
The Territory of Guam. 

summary: The Governor of Guam has 
developed temporary alien labor 
certification policies and procedures 
necessary for determining availability of 
U.S. workers and prevailing wage rates 
as required by 8 CFR 214 2(h)(3)(iiiJ. The 
Commissioner of the Immigration and 
Naturalization Service has approved the 
Governor's systems and they are being 
published in the Federal Register for 
information of the general public. 

FOR FURTHER INFORMATION CONTACT: 

For General Information: 

Loretta Shogren. Director. Policy 
Directives and Instructions. 
Immigration and Naturalization 
Service, 425 I Street NW. 
Washington, D C. 2)538. Telephone: 
(202) 633-3048 
For Specific Information: 

Flora Richardson, Immigration 
Examiner, Immigration and 
Naturalization Service. 425 I Street 
NW, Washington. D.C. 20530, 
Telephone: (202) 633-3946 
SUPPLEMENTARY INFORMATION: The 
Serv ice's final rule (see 40 FR 15182) 
which transferred authority to issue 
temporary labor certifications for alien 
workers in the Territory of Guam from 
the Secretary of Labor to the Governor 
of Guam required the Governor to 
develop systems for determining 
availability of U.& workers and 
prevailing wage rates, subject to 
approval by the Commissioner. If the 
Commissioner, in consultation with the 
Secretary of Labor, finds that the 
systems and any future modifications 
thereafter meet the requirements of 8 
CFR 214.2(h)(3). he is required to publish 
them in the Federal Register and the 
Governor is required to publish them as 
a public record in Guam. 

Pursuant to 8 CFR 214-2(h)(3Uii). every 
petitioner must attach to a nonimmi¬ 
grant visa petition to classify an alien 
under section 101(a)(15)(H)(ii) of the Act 
for employment on Guam either a 


certification from the Governor of 
Guam, or the Governor's designated 
representative within the Territorial 
Government, stating that qualified 
residents in the United States are not 
available to perform the required 
services and that the employment of a 
nonimmigrant alien will not adversely 
affect the wages and working conditions 
of United States resident workers who 
are similarly employed on Guam or a 
notice detailing the reasons why the 
required certification cannot be made. 

The Governor of Guam's labor 
certification policies and procedures set 
forth the fact finding process necessary 
to develop Information sufficient to 
support the granting or denial of a 
temporary labor certification. Employers 
are required to demonstrate that they 
have attempted to recruit U.S, workers 
through advertising and the employment 
service system and to offer wages and 
working conditions which will not 
adversely affect similarly employed 
workers on Guam. 

To allow the Governor additional time 
to conduct prevailing wage surveys for 
construction occupations, the Governor 
is authorized until June 30.1985 to use 
the Government of Guam rate paid for 
the fifth step of a grade employing 
similarly skilled construction workers or 
the 1960 Adverse Effect Wage Rate 
established by the Department of Labor, 
whichever is higher. The wage 
determination system described in 
Section VU of the Governor’s 
Administrative Policy for Temporary 
Alien Employment Certification on 
Guam, set forth as follows, shall be used 
thereafter. 

Administrative Policy for Temporary 
Alien Employment; Certification on 
Guam 

Guam Department of Labor 

I. Purpose . To establish operating 
policies and procedures for 
implementing the Governor of Guam's 
authority to make determinations on 
temporary labor certification 
applications for the Territory of Guam. 

II. Authority . Immigration and 
Naturalization Service regulations at 8 
CFR 214.2(h)(3Hii) vest the Governor of 
Guam, or the Governor's designated 
representative within the Territorial 
Government, with authority to issue 
temporary labor certifications on Guam 
pursuant to section 101(a)(15)(H)(ii) of 
the Immigration and Nationality Act. 8 
U.S.C. 1101(a)(15){H)(ti). 

Every petitioner must attach to every 
nonimmigrant visa petition to classify 
an alien under section 101(a)(15](H](ii) 
of the Act for employment on Guam 
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either a certification from the Governor 
of Guam, or the Governor’s designated 
representative within the Territorial 
Government, stating that qualified 
residents in the United States are not 
available to perform the required 
services and that the employment of a 
nonimmigrant alien will not adversely 
affect the wages and working conditions 
of United States resident workers who 
are similarly employed on Guam, or a 
notice detailing the reasons why the 
required certification cannot be made. 

HI. Definitions of Terms. 

A. “Application” means an 
Application for Alien Employment 
Certification , Form GDOL 750 and any 
other documents submitted by an 
employer (or his/her ottomey or agent) 
in applying for a temporary labor 
certification under this Administrative 
Policy. 

D. “Apprentice” means a United 
States citizen or a lawful resident alien 
who learns a craft through planned, 
supervised on-the-job training in 
conjunction with planned related 
technical instruction and is covered by a 
written agreement registered with the 
Guam Community College and United 
States Department of Labor. Bureau of 
Apprenticeship and Training. 

C. “Contractor” means one who 
contracts on predetermined terms to 
provide labor and materials and to be 
responsible for construction jobs in 
accordance with plans and 
specifications. 

D. “Department of Labor” refers to the 
Government of Guam. Department of 
Labor. 

F.. “Employer” means a person, firm, 
corporation or other organization which 
currently has a location within the 
Territory of Guam to which United 
States workers may be referred for 
employment, or the authorized 
representative of such a person, firm or 
corporation. Such entities must be duly 
licensed to conduct business on Guam. 

F. “Guam Community College (GCC)“ 
means an agency under Government of 
Guam responsible for the administration 
of the Apprenticeship Training Program 
(ATP) registered with the United States 
Department of Labor. Bureau of 
Apprenticeship and Training and other 
vocational training for the Territory of 
Guam. 

G. “Guam Employment Service” 
means an agency of the Guam 
Department of Labor which serves the 
Territory of Guam by providing 
placement and other services of the job 
service system 

H. “Job Order” describes Form GES 
514 which is required to test the 
uvailability of United States workers 
through the employment service system. 


I. ”Job Opportunity” means a full-time 
opening for employment on Guam to 
which United States workers can be 
referred. 

J. "Nonimmigrant Alien Temporary 
Worker” means an alien having a 
residence in a foreign country which he 
has no intention of abandoning, who is 
coming temporarily to the United States 
to perform temporary services or labor if 
an unemployed person capable of 
performing such services or labor cannot 
be found in this country. 

K. “Part-time employment” means a 
job requiring hours or days of work less 
than those normal or prevailing for the 
occupation in the area of intended 
employment, e.g.. less than seven hours 
a day or 35 hours a week. 

L “Similarly employed” means 
employed in an occupation which 
requires the same or similar level of 
education, training, and experience as 
the occupation for which certification is 
requested. 

M. Temporary employment” means a 
job which is limited to a definite period 
of time with an end relatively well fixed 
in time by some identified, definite 
event or change. It does not relate to the 
individual who will perform the duties 
or to a job that is permanent in nature. 

N. “Temporary Labor Certification” 
means the determination by the 
Governor of Guam or the designated 
representative within the Territorial 
Government that (1) there are not 
sufficient United States workers who 
are qualified and available to perform 
the work and (2) the employment of the 
alien will not adversely affect the wages 
and working conditions of similarly 
employed United States workers on 
Guam. 

O. “United States” means the 
continental United States. Alaska. 
Hawaii. Puerto Rico. Guam, and the 
Virgin Islands of the United States. 

P. “United States worker” means any 
worker who. whether United States 
citizen, national, or alien, is legally 
permitted to work permanently within 
the United States. 

IV. Operating Guidelines . 

A. Requests for temporary labor 
certification may be filed for 
employment up to. but not exceeding 12 
months. If the original intended duration 
of the temporary employment requires 
nonimmigrant aliens for a finite period 
not exceeding three years, or if 
unforeseen circumstances required an 
extension of an approved certification, a 
new application must be submitted for 
each period beyond one year. Requests 
for extensions will be processed in the 
same manner as new applications. 

B. More than one alien may be 
requested on an application if they are 


to do the same type of services in the 
same occupation, in the same area of 
employment during the same period 
However, the number requested may nor 
exceed the actual number of job 
openings. 

C. Part-time employment is 
inappropriate for temporary labor 
certification. 

D. A temporary labor certification is 
valid only for the number of alien 
workers, the occupation, the area of 
employment, the specific activity, the 
period of time, and the employer 
specified in the certification. 

E. A temporary labor certification is 
limited to one employer’s specific job 
opportunity; it may not be transferred 
from one employer to another. A 
nonimmigrant alien may transfer to 
another employer only if the new 
employer obtains a labor certification 
and an approved petition from the 
Immigration and Naturalization Service. 

V. Employer Assurances . 

A. During the period for which the 
temporary labor certification is granted 
the employer will comply with the 
Administrative Policy, applicable 
Federal and local laws and regulations 

B. The job opening(s) actually exist 
and that no qualified United States 
workers will be displaced as a result of 
the application for alien employment 
certification. 

C. Reasonable efforts have been and 
will continue to be made by the 
employer to obtain United States 
workers at prevailing wages and 
working conditions no les9 favorable 
than those offered to aliens. 

D. The job offer is open to all qualified 
United States workers without regard to 
race, color, creed, national origin, age, 
sex, citizenship, and to United States 
workers with handicaps who are 
qualified, willing, able, and available to 
perform the job and will not reject any 
qualified United States workers on the 
ground that the employer’s supervisory 
personnel speak a language other than 
English. 

E. The w ages, which must be at least 
equal to the prevailing wage rate for that 
occupation, and working conditions 
which will be offered and afforded by 
the employer to any foreign worker will 
be identical to those offered and 
afforded to United States workers. 

F. The job opportunity is not: 

(1) Vacant because the former 
occupant is on strike or is being locked 
out in the course of a labor dispute, or 

(2) At issue in a labor dispute. 

G. If the employer provides housing 
for his employees, it shall be^ptional on 
the part of the worker and comply with 
all applicable Federal and local laws 
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Hid regulations including building 
permits, zoning, and other safety and 
health requirements, 

li. The employer shall charge workers 
no more than actual costs for meals and 
lodging. This amount should not exceed 
$80.00 per week, and any excess cost 
thereof must be supported by proper 
documentation. 

1. The employer will provide each 
worker with a copy of the worker'* 
employment contract in English, the 
contract provided shall be in language 
which the worker is literate, and a copy 
shall be made available to the Guam 
Deportment of Labor. 

J Benefits, terms, and conditions of 
employment offered to alien workers, 
e g., costs of transportation, bonuses, 
and insurance shall be offered to United 
States workers who apply for the job 
opportunity. 

K. All other factors being equal where 
there is a reduction in force, the 
employer agrees to terminate the alien 
nonimmigrant workers first in those job 
classifications in which there are United 
States workers. 

L It is contrary to the best interests of 
United States workers to have the alien. 

or agents or attorneys for the alien, 
participate in interviewing or 
considering United States workers for 
the job offered the alien. As the 
beneficiary of a labor certification 
application, the alien cannot represent 
the best interest of United States 
workers in the job opportunity. The 
alien’s agent and/or attorney cannot 
represent the alien effectively and at the 
same time truly be seeking United States 
workers for the job opportunity. 
Therefore, the alien and/or the alien’s 
agent und/or attorney may not • 
interview or consider United States 
workers for the job offered to the alien. 

M The employer’s representative who 
interviews or considers United States 
workers for the fob offered to the alien 
shall be the person who normally 
interviews or considers, on behalf of the 
employer, applicants for job 
opportunities. 

N. No person under suspension or 
disbarment from practice before the 
United States Department of Justice’s 
Board of Immigration Appeals pursuant 
to a CFR 292.3 shall be permitted to act 
a» on agent or attorney for an employer 
under the Part. 

VI Processing Procedures. 

A To apply for a temporary labor 
certification, the employer must file an 
Application for Alien Employment 
Certification with the Guam Department 

l-abor. Alien Labor Processing and 
Codification Division (GALPC) at least 
•W days before the worker's services are 


needed. A separate application must be 
filed for each occupation. 

B. The application shall include: 

(1) An original and two copies of Form 
GDOL 750, Application for Alien 
Employment Certification. Offer of 
Employment, each bearing the original 
signature of the employer, 

(2) A statement of employer 
assurances, contained in section V of 
this Administrative Policy, executed by 
the employer 

(3) A statement explaining the 
temporary nature of the job; 

(4) A copy of the employment contract 
used to negotiate with and later signed 
by workers; 

(5) A completed agent authorization 
on Form GDOL 750, if the employer is 
represented by an agent; 

(6) A Notice of Appearance on INS 
Form G-28, If the employer is 
represented by an attorney; 

(7J Results of any recruitment 
conducted prior to filing the application; 

(8) All corrections or changes to 
documents submitted must by initialed 
be the employer or his authorized 
representatives (agent or attorney). 

C. The GALPC snail review the 
application for completeness and 
adherence to Territorial and Federal 
requirements and shall also determine 
the prevailing wages for the occupation 
according to section VII of this 
Administrative Policy. A wage offer 
below the prevailing wage would 
adversely affect the wages of similarly 
employed United States workers on 
Guam. 

D. The GALPC shall notify the 
employer in writing of any deficiencies 
In the application and return the 
application for changes or additional 
information. When a complete 
application is received. GALPC shall 
notify the employer to place a job order 
and advertisement. 

E. The employer shall place a job 
order (GES 514) with the Guam 
Employment Service to recruit United 
States workers at least 30 days in 
advance of the need for services and 
provide a copy to the GALPC. The job 
order shall include the same information 
shown on GDOL 750 and shall remain 
active until a determination Is made on 
the employer's application. 

F. In conjunction with the job order, 
the employer shall advertise the job 
opportunity for three consecutive 
working days in the newspaper of 
largest circulation on Guam and provide 
a copy to GALPC The advertisment 
shall contain the specifics of the job 
opportunity including the duties, 
requirements, wage offer, and fringe 
benefits. It shall direct interested 
applicants to apply at the Guam 


Employment Service for referral to the 
employer and shall not identify the 
employer's name, address, and 
telephone number. 

G. The employer shall provide GALPC 
with written results of all recruitment to 
Include the source of recruitment; names 
and addresses of United States workers 
who applied for the job; the job-related 
reasons why each worker was not hired 
for the job; and the names of United 
States workers who were hired. 

H. After the application processing is 
completed, the Governor or the 
authorized representative shall grant or 
deny the labor certification. 

VU. Methodology for Determining 
Prevailing Wages , 

A. The prevailing wage shall be the 
average rate of wages paid to similarly 
employed workers on Guam. 

B. Effective July 1.1985. prevailing 
wage rates for all occupations will be 
based on survey data collected by the 
Guam government. Whenever 
necessary, the data will be 
supplemented with data from the Bureau 
of Labor Standards (BLS) if BLS covers 
occupations or industries not surveyed 
by the Guam government. The survey 
shall include a representative mixture of 
types and sizes of establishments found 
in private Industry and the Federal and 
Guam governments. The prevailing rate 
shall be computed by totaling the wages 
paid to all similarly employed workers 
and dividing by the number of such 
workers. In the computation, the private, 
Government of Guam, and Federal 
sectors shall be weighted in the 
proportion that they exist in Guam's 
economy. 

VIII. Determinations. 

A. The Governor of Guam or the 
authorized representative shall 
determine whether to grant or to deny 
the temporary labor certification, or to 
issue a notice that the required 
certification cannot be made based on 
whether or not: 

(1) United States workers are 
available for temporary employment 
opportunity. 

(a) The Governor or authorized 
representative, in judging if a United 
States worker is available for the 
temporary employment opportunity, 
shall consider the documented results of 
the employer’s recruitment efforts. 

(b) To determine if a United States 
worker is avaiiuble, the Governor or 
authorized representative shall consider 
United States workers on Guam, and 
may also consider United States 
workers who are willing to move from 
elsewhere to take the job at their own 
expense, or at the employer's expense, if 
the prevailing practice among employers 
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who employ workers In the occupation 
Is to pay such relocation expenses, or if 
the employer will pay travel expenses 
for the alien(s). 

(c) The Governor or authorized 
representative shall consider a United 
States worker able and qualified for the 
job opportunity if the worker, by 
education, training, experience, or a 
combination thereof, can perform the 
duties involved in the occupation as 
customarily performed by other United 
States workers similarly employed and 
is willing to accept the specific job 
opportunity. 

(2) The employment of the alien will 
adversely affect wages and working 
conditions of United States workers 
similar employed. To determine this, the 
Governor or authorized representative 
shall consider such things as labor 
market information, special 
circumstances of the industry, 
organization, and/or occupation, the 
prevailing wage rate for the occupation 
in the area of intended employment and 
prevailing working conditions, such as 
hours in the occupation. 

(3) The job opportunity contains 
requirements or conditions which 
preclude consideration of United States 
workers or which otherwise prevent 
their effective recruitment 

B. A temporary' labor certification may 
be issued for the duration of the 
temporary employment opportunity, not 
to exceed twelve (12) months. If the 
temporary job opportunity extends 
beyond 12 months, the employer must 
file a new application; however, 
temporary certifications may not be 
granted for the same job opportunity for 
a total period (including extensions) of 
more than three years. 

C. Dates on the temporary labor 
certification shall be the beginning and 
ending dates of certified employment 
and the date certification was granted. 
The beginning date of certified 
employment may not be earlier than the 
date certification was granted. 

IX. Document Transmittal 

A. Whenever, under this 
Administrative Policy, any notice or 
other document is required to be sent to 
an employer, the document shall be sent 
to the attorney who has filed a notice of 
appearance on INS Form C-28 or the 
employer's authorized agent, if the 
employer has an attorney or agent. 

B. After making a temporary labor 
certification determination, the 
Governor or authorized representative 
shall notify the employer, in writing, of 
the determination. 

C. If the labor certification is granted, 
the Governor or authorized 


representative, shall send the certified 
application containing the official 
temporary labor certification stamp, 
supporting documents, snd completed 
Temporary Determination Form to the 
employer or. if appropriate, the 
employer's agent or attorney. The 
Temporary Determination Form shall 
indicate that the employer should 
submit all documents together with the 
employer's petition to the appropriate 
INS office. 

D. If the labor certification is denied 
or a notice is issued that certification 
cannot be made, the Governor or 
authorized representative shall return a 
copy of the Application for Alien 
Employment Certification form, 
supporting documents, and completed 
Temporary Determination Form to the 
employer, or if appropriate, to the 
employer's agent or attorney. The 
Temporary Determination Form shall 
indicate specific bases on which the 
decision was made not to issue a 
temporary labor certification, and shall 
advise the employer of the right to 
appeal to the INS. 

X. Appeal of a Denial or Notice that a 
Certification Cannot be Made. 

A. The granting or denial of a 
temporary labor certification by the 
Governor or authorized representative, 
or a finding that a certification cannot 
be made, is final. Administrative appeal 
is made to INS, as set forth below. 

B. Under the Act and regulations of 
the Immigration and Naturalization 
Serv ice, the Governor's role is advisory. 
The Attorney General has the sole 
authority for the final approval or denial 
of a petition for temporary alien 
employment. The employer can submit 
countervailing evidence to the 
Immigration and Naturalization Service, 
according to 8 CFR 214.2(h)(3)(ii}. that 
qualified persons in the United States 
are not available, that wages and 
working conditions of United States 
workers will not be adversely affected, 
and that the Governor of Guam's 
employment policies were observed. 

XI. Invalidation of Temporary Labor 
Certifications. 

A. A temporary labor certification 
issued by the Governor of Guam or 
authorized representative may be 
invalidated by an INS district director if 
it is determined by the district director 
or a court of law that the certification 
request involved fraud or wilful 
misrepresentation. A temporary labor 
certification con also be invalidated if 
the district director determines that the 
certification was improvidently issued. 

B. If the district director intends to 
invalidate a temporary labor 


certification, a notice of intent shall be 
served upon the employer, detailing the 
reasons for the intended invalidation. 
The employer shall have ten days in 
which to file a written response in 
rebuttal of the notice of intent. The 
district director shall consider all 
evidence submitted upon rebuttal in 
reaching a decision. 

C. An employer may appeal the 
invalidation of a temporary labor 
certification in accordance with 8 CFR 
Part 103. 

(Secs. 103 and 214 of the Immigration h 
Nationslity Act. ss smeded: 8 U.S.C 1103 S 
1184) 

Dated Decern bpr 31. 1884. 

Andrew J. Carmichael. Jr.. 

Associate Commissioner, Examinations . 
Immigration and Naturalization Service. 

|FR Doc. 85-210 Filed 1-3-85. &45 am| 
BrUJNO COOt 44IO-HMI 


DEPARTMENT OF LABOR 

Employment and Training 
Administration 

Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; Bats 
Shoe Co., et aL 

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1074 (“the Act") and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance. Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title 11. 
Chapter Z of the AcL The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Dirctor, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than January 14.1985. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director. Office of Trade Adjustment 
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Assistance, at the address shown below, 
not later than January 14.1985. 

The petitions filed in this case are 
ivail'ible for inspection at the Office of 


the Director. Office of Trade Adjustment 
Assistance. Employment and Training 
Administration. U.S. Department of 
Labor. 601 D Street. NW„ Washington. 
D.C. 20213. 


Signed at Washington. DC this 24th day of 
December 1984. 

Marvin M. Fooks, 

Director; Office of Trade Adjustment 
Assistance 


Appendix 


F««toor*r Unx*v/worker* or termor worker* <*— 


Date of 



Artctoi produced 


U T Sptf t i eeer, tec OLGWlfl 

Mi Shoe Co., tec (wkn)- 

loc* 4 Shoe Mfg Co (*te*|.. 

f kx 


Few* Forbee Gum Ov (GPPAW) 
Qj\ a ms ft Comperty (workw*) _ 


EWcemp. MO 
TN- 
TN _ 
HJ- 


jum nu Shoe Corp 0# Amenoe (ACTWU)-_ 

l*r* De^e Shoe Co. tec <Co.| —---— 

H-OV* ^tdueeneo Peihem Fibre* Ov (work**) 


Wilorv ME.. 
Atram. MO 


St* * f -jade— Oept of Okve (work**} 
Temcr iwnp Corp (workers) 


Wrr ^hMueer Co WMe River Sew MR (fWA) M 
7*nr twcironk* Corp. Ptenf #40 (UEWA). 
Sxvw ‘.rnrv, tec (JLQWU) - 


Sen Joe*. CA _ 

Lekefend. f\ _ 

Brooklyn. NY_ 

Enumctew, WA„ 


12/6/64 

12/17/S4 

12/14/64 

12/4/64 

12/17/64 

12/12/84 

12/14/64 

12/14/64 

12/12/64 

12/14/64 

12/6/64 

12/17/64 

12/17/64 

11/30/64 

11/14/64 


11/26/64 
12/10/64 
12/12/64 
11/30/64 
12/7/64 
11/13/64 
12/5/64 
lf/11/64 
12/6/64 
12/7/64 
11/29/64 
12/13/64 
12/10/64 
11/27/64 
11/9/64 



Field lorce workers—non brand ecNediev*g 
Umpc dee*, irdeneity. higfi lamp*, wc e ndweoem 
CVnwnwon lumber 2 x 4—2 x 10 
Repwr ewk-iv. video, etc 


|KR Doc. 85-217 Filed 1-3~A5:8 45 «m| 

StUlWQ CODE 4510- 30-44 


Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance; Mary Lou Dress Co.; et al. 

In accordance with Section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
lummariea of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period 
December 17.1984—December 21,1984. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
Section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers* firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated. 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Negative Determinations 

In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 


TA-W-15,5 JO. Mary Lou Dress Co., 

Inc., Owego. NY 

TA-W-15. 400: American Thread Co., 
Willimantic, CT 

TA-W-15, 447: American Thread Co., 
Tallapoosa, CA 
TA-W-15, 476: Fishing Vessel 
f Merluccius ," Fort Bragg. CA 
TA-W-15, 483: Stokes Molded Products, 
Div, ofExide Corp., Trenton, Nf 
TA-W-15, 374: Peerless Tube Co. t 
Freehold, NJ 

TA-W-15, 425; Kings Point Knitting 
Mills, Inc., Spartanburg , SC 
TA-W-15, 481: The Selmer Co.. Elkhart, 
IN 

TA-W-15, 454: Acme Boot Co.. Inc., 
Cookeville, TN 

In the following case the investigation 
revealed that criterion (3) has not been 
met. Increased imports did not 
contribute importantly to workers 
separations at the firm. 

TA-W-15. 475: Eaton Corp., Shelbyville. 
TN 

In the following cases the 
investigation revealed that criterion (3) 
has not been met for the reasons 
specified. 

TA-W-15. 496; Advanced Computer 
Management. Cumberland, IN 

The investigation revealed that 
criterion (3) has not been met. The 
workers* firm does not produce an 
article as required for certification under 
Section 222 of the Trade Act of 1974. 

TA-W-15. 539; Fenner America, Ltd., 
Middletown, CT 

Separations from the subject firm 
resulted from a transfer of production to 
another domestic facility. 


Affirmative Determinations 

TA-W-15. 411; Capri Beachwear. Ina. 
Farmingdule . NY 

A certification was issued covering ail 
workers separated on or after March 1 # 
1984. 

TA-W-15. 455: R.G. Barry Corp., 
Chattanooga, TN 

A certification was issued covering all 
workers sepnrated on or after November 
1.1983. 

TA-W-15, 456; R.C. Barry Corp.. 
Columbus, OH 

A certification was issued covering all 
workers separated on or after October 1. 
1983. 

TA-W-15. 485: Berkshire Tanning Corp.. 
North Adams, MA 

A certification was issued covering all 
workers separated on or after January 1, 
1984 and before December 1.1984. 
TA-W-15, 493: PurolatorProducts. Inc., 
Ringtown, PA 

A certification was issued covering all 
workers separated on or after January 1, 
1984 and before May 30,1984. 

TA-W-15. 495; The Scio Pottery Co.. 

Inc., Scio. OH 

A certification was issued covering all 
workers separated on or after October 4. 
1983. 

TA-W-15, 487; Draper Corp.. 
Spartanburg, SC 

A certification was issueclcovering ail 
workers separated on or after October 1, 
1983. 

TA-W-15. 488; Draper Corp.. 
Greensboro, NC 

A certification was issued covering all 
workers separated on or after October 1. 
1983. 
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TA-W-15. 486; Clinton Apparel 
Manufacturing Co., Clinton, NC 
A certification was issued covering all 
workers separated on or after August 27, 

1983 and before July 1.1984. 

TA-W-15. 451: Murray Ohio 

Manufacturing Co., Lawrenceburg, 
77V 

A certification was issued covering all 
workers separated on or after February 
11984. 

TA-W-15. 430; Quality Unlimited\ Inc., 
East Newark. Nf 

A certification was issued covering all 
workers separated on or after January 1, 

1984 and before May 31.1984. 

TA-W-15, 442; The Internationa! Hat 

Co., Oran, MO 

A certification was issued covering all 
workers separated on or after May 1, 
1984 and before November 9,1984. 

1 hereby certify that the 
aforementioned determinations were 
issued during the period December 17. 
1984-December 21.1984. Copies of these 
determinations are available for 
inspection in Room 8434. U.S. 
Department of Labor. 601 D Street, NW., 
Washington, D.C. 20213 during normal 
business hours or will be mailed to 
persons who write to the above address. 

Dated: December 27.1984. 

Glenn M. Zech. 

Acting Director. Office of Trade Adjustment 
Assistance . 

|FR Doc. 85-216 Filed 1-3-85; 8:45 am] 

■It LING COOC 441D-30-4I 


Mine Safety and Health Administration 
(Docket No. M-84-18-M] 

American GHsonite Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

American Cilsonite Company, 
Bonanza. Utah 84006 has Hied a petition 
to modify the application of 30 CFR 
57.19-3 (hoists) to its Bonanza Mine 
Site—1-16 Mine (I D. No. 42-01785) 
located in Uintah County, Utah. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that belt. rope, or chains 
not be used to connect driving 
mechanisms to man hoists. 

2. As an alternate method, petitioner 
proposes to drive the hoist with six 
matched V-belts. Two brakes are 
installed on the hoist; because of the 
slow speed of the hoisting, the brakes 
are ample to stop the skip at all times. 


The hoist has overtravel switches for 
above ground ond near the shaft bottom. 
An overspeed device automatically sets 
the brakes if the hoist speed gets too 
high. 

3. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be Bled with the OfBce 
of Standards. Regulations and 
Variances. Mine Safety and Health 
Administration, Room 627. 4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4.1985. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21.1984. 

Patricia W. SUvey, 

Director. Office of Standards. Regulations 
and Variances. 

[FR Doc 85-232 Filed 1-3-85: 845 nmj 

BKUHQ COOC 4510-43* 


(Docket No. M-84-249-CJ 

Black Panther Energy Resources, Inc.; 
Petition for Modification of Application 
of Mandatory Safety Standard 

Black Panther Energy Resources. Inc., 
P.O. Box 404, Phelps, Kentucky 41553 
has Bled a petition to modify the 
application of 30 CFR 75.1710 (cabs and 
canopies) to its No. 1 Mine (LD. No. 15- 
13050) located in Pike County. Kentucky, 
The petition is filed under section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: • 

1. The petition concerns th% 
requirement that cabs or canopies be 
installed on the mine's electric face 
equipment 

2. The mining height is 40 inches 
where pillars are being extracted. 

3. Petitioner states that the canopies 
limit the equipment operator's seating 
position, increasing the chances of an 
accident. The canopies can also 
dislodge roof supports and damage 
suspended cables, increasing shock and 
fire hazards. 

4. For the reasons, petitioner requests 
a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration. Room 627, 4015 Wilson 


Boulevard. Arlington. Virginia 22203 All 
comments must be postmarked or 
received in that office on or before 
February 4. 1985. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21.1984 
Patricia W. Silvey. 

Director. Office of Standards. Rtfgutabon» 
and Variances. 

(FR Doc. 85-226 Filed 1-3-65; 846 am| 

•IIUMO COOt 4510 - 4 JM 


(Docket No. M-84-247-CJ 

Consolidation Coal Co; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company. Consol 
Plaza, Pittsburgh, Pennsylvania 15241 
has filed a petition to modify the 
application of 30 CFR 75.902 (low* and 
medium-voltage ground check monitor 
circuits) to its Buchanan No. 1 Mine (ID. 
No. 44-04856) located in Buchanan 
County. Virginia. The petition is filed 
under section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that low- and medium 
voltage resistance grounded systems 
include a failsafe ground check circuit to 
monitor continuously the grounding 
circuit. 

2. As an alternate method, petitioner 
proposes to design and install low- and 
medium-voltage, 3-phase, alternating 
current, resistance grounded circuits 
underground without ground wire 
monitoring, as follows: 

a. All circuits will be protected by 
circuit breakers to provide protection 
against undervoltage, grounded phase, 
short circuit and overcurrent as required 
by 30 CFR 75.900. 

b. The source resistance grounded 
system will comply with all the 
requirements of 30 CFR 75.901 with the 
addition of a potential transformer and 
overvoltage timing relay connected 
across the grounding resistor 

c. The wiring and equipment-supplied 
power from the resistance grounded 
source will be installed arid maintained 
in accordance with applicable 
requirements of the 1984 National 
Electrical Code: 

d. The circuit conductors from the 
source to the equipment will be installed 
in grounded rigid metal conduits. If a 
short section of liquid tight flexible 
conduit is required, it will be bonded 
across to assure electrical continuity; 
and 
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t in addition to the conduit. a 
Lparat" grounding conductor will be 
Installed within the conduit enclosing 
i the associated power conductors. The 
pounding conductor will be used to 
'pound the enclosures of each unit of 
equipment to the grounded side of the 
source grounding resistor. The size or 
capacity of the grounding conductor will 
be in .iccordance with the requirements 
of 30 CFR 75.701-4 (a](b). 

3. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration. Room 827.4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4,1985. Copies of the petition 
are available for inspection at that 
address. 

D«i«l December 111984. 

Patriots W Silvey, 

Director. Office of Standards, Regulations 

and l cnanceSL 

|FR Doc. 65-221 Filrd 1-3-85; 8:45 am] 
sumo cooe asio-o-st 


[Docket No. M-S4-259-C] 

Eastern Associated Coal Corp.; 

Petition for Modification of Application 
of Mandatory Safety Standard 

Eastern Associated Coal Corporation. 
One PPG Place. Pittsburgh, 

Pennsylvania 15222 has filed a petition 
to modify the application of 30 CFR 
75.1105 (housing of underground 
transformer stations, battery-charging 
stations, substations, compressor 
stations, shops, and permanent pumps) 
to its Joanne Mine (ID. No. 48-01430) 
located in Mahon County, West 
Virginia. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A nummary of the petitioners 
statements follows: 

1 The petition concerns the 
requirement that air currents used to 
ventilate structures or areas enclosing 
electrical installations be coursed 
directly into the return. 

2. A redtifier/transformer station is 
located in the 1-West haulageway. The 
return aircourses to the north and south 
the station and the approaches are 
inaccessible for the installation of 
ventilation controls due to massive roof 


falls. These falls have rendered the area 
unsafe for travel and rehabilitation. 

3. As an alternate method to coursing 
the air currents which ventilate the 
station directly into the return, 
petitioner proposes to install dry 
chemical fire suppression devices at the 
station. 

4? Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627.4015 Wilson 
Boulevard. Arlington. Virginia 22203, All 
comments must be postmarked or 
received in that office on or before 
February 4.1985. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21,1984. 

Patricia W. Silvey. 

Director, Office of Standards. Regulations 
and Variances. 

[FR Doc. 85-230 Filed 1-3-85; W5 am] 

MLUNQ COOC 4S10-O-M 


(Docket No. 14-84-8-11] 

Frontier-Kemper Constructors, Inc., 
Petition for Modification of Application 
of Mandatory Safety Standard 

Frontier-Keraper Constructors. Inc.. 
P.O. Box 820, Vernal. Utah 84078 has 
filed a petition to modify the application 
of 30 CFR 57.21-07 (explosives) to its 
White River Shale Project (ID. No. 42- 
01793) located in Uintah County. Utah. 
The petition is filed under section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that blasts in gassy mines 
be initiated electrically, and that 
multiple-shot blasts be initiated only 
with millisecond-delay detonators. 

2. Petitioner states that millisecond- 
delays result in greater concussion and 
more flying rock, which causes 
unnecessary damage to surrounding 
ground. 

3. As an alternate method, petitioner 
proposes to use nonel blasting caps with 
standard delays, with the following 
conditions: 

a. A test for flammable gas will be 
made in the shaft and at the blasting 


stations, shops, and permanent pumps 
be housed in fireproof structures or 

b. All persons will be removed from 
the shaft before the blasting round is 
detonated: 

c. All persons on the surface will be at 
least 125 feet from the shaft collar at the 
time the blasting round is detonated and 
will remain at least 125 feet from the 
shaft collar for at least 15 minutes after 
detonation; 

d. During the 15 minutes following the 
blast, the upcast air emanating from the 
shaft will be monitored using remote 
monitoring devices; and 

e. A test for flammable gas and other 
hazardous conditions will be made after 
15 minutes from the blast detonation. 

4 . Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration. Room 627, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4.1985. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21.1984. 

Patricia W. Silvey, 

Director. Office of Standards, Regulations 
and Variances. 

|FR Doc. 85-227 Filed 1-3-85: 8:45 amj 

MLUNQ COOC 4S10-4J-M 


{Docket No. M-S4-2S4-C) 

Halfway, Inc^ Petition for Modification 
of Application of Mandatory Safety 
Standard 

Halfway, Inc.. 41 Eagles Road. 

Beckley, West Virginia 25801 has filed a 
petition to modify the application of 30 
CFR 75.1105 (housing of underground 
transformer stations, battery-charging 
stations, substations, compressor 
stations, shops, and permanent pumps) 
to its Halfway No. 1 Mine (ID. No. 40- 
06449) located In Raleigh County. West 
Virginia. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that underground 
transformer stations, battery-charging 
stations, substations, compressor 
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face before any blasting round is 
detonated; 

areas, and that air currents used to 
ventilate structures or areas enclosing 
electrical installations be coursed 
directly into the return. . 

Z . Petitioner seeks a modification of 
the standard to permit small, less than 
three horsepower, portable water sump 
pumps to be operated without housing 
them in a fireproof structure or 
ventilating them directly into the return. 
In support of this request, petitioner 
states that: 

a. The sump pumps are labeled 
portable electric submersible*: 

b. The pumps are of the single und 
three phase variety and range from 1.2 
to 3 horsepower; 

c. The average pump has a diameter 
of 7.5 inches, a 26 inch length, and 
weighs approximately 25 pounds; 

d. The electrical components of the 
pumps include a built-in thermal 
protection with all components 
submerged in flame resistant oil: 

e. The pumps are designed to operate 
fully or partially submerged; and 

f. The pumps are installed in 
compliance with all electrical 
requirements. 

3. Petitioner states that it is safer and 
more practical to leave the pumps 
installed, though not in use. and/or let 
the pumps continually dewater a small 
stream than to move and reinstall the 
pumps in order to comply with the 
standard. Such movement could expose 
miners to the risks of electrical shock 
and muscle strain. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition moy 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances. Mine Safety andilealth 
Administration. Room 627. 4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4.1985. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21.1984. 

Patricia W; Silvey, 

Director. Off ice of Standards. Regulation* 
and Variances. 

|FR Doc. 85-228 Filed 1-3-85; 8:45 am) 

BILLING COOC 4S10-O-M 


(Docket No. M-84-25-M1 

International Salt Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

International Salt Company, 3846 
Retsof Road. Retsof. New York 14539 
has Bled a petition to modify the 
application of 30 CFR 57.21-20(1) (main 
fans; automatic signals) to its Sterling 
"B" Shaft (I.D. No. 30-02664) located in 
Livingston County. New York. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that main fans be provided 
with an automatic signal device to give 
warning or alarm should the fan system 
malfunction, and that the signal device 
be located so that it can be seen or 
heard by a responsible person at all 
times when persons are underground. 

2. As an alternate method, petitioner 
proposes that a responsible person shall 
be in attendance in the immediate area 
of the main fan(s) while persons are 
underground. A "Deckman" is stationed 
at the collar when persons are 
underground. This person's duties are to 
operate the collar doors when persons/ 
material are entering or leaving the 
shaft, signal the hoistman to raise or 
lower the conveyance at the collar level, 
prepare materials and supplies for 
lowering into the shaft, and perform 
maintenance on equipment when time 
permits. This person's movement is 
restricted to within 100 feet of the shaft 
collar while persons are underground. 
The person docs not leave the work 
station unless relieved by another 
responsible person, is within audio and 
usually visual range of the ventilation 
fans, is the one to which an alarm would 
be directed, is always in the immediate 
area of the main fans while persons are 
underground, would be immediately 
aware of any fan failure and has direct 
communication with the fan. Persons 
underground are working in a shaft, 
adjacent to the^rent tubing in fresh air. 

A fan failure would immediately be 
noted by these persons underground by 
the cessation of noise and airflow, and 
by the vent tubing going slack. 
Communication is provided from within 
the shaft to the hoistman. allowing 
evacuation or other appropriate action if 
a fan failure occurs. 

3. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be Bled with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration. Room 627, 4015 Wilson 
Boulevard. Arlington. Virginia 22203 All 
comments must be postmarked or 
received in that office on or before 
February 4,1985. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21.1964. 

Patricia W. Silvey. 

Director. Office of Standards. Regulation* 
and Variances. 

[FR Doc 85-219 Filed 1-3-85; 8:45 am| 

BILLING COO€ 4S1B-4S-M 


(Docket No. M-84-219-CJ 

Jim Walter Resources, Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Jim Walter Resources. Inc.. P.O. Box 
C-79. Birmingham. Alabama 35283 has 
Bled a petition to modify the application 
of 30 CFR 75.326 (aircourses and belt 
haulage entries) to its No. 5 Mine (ID 
No. 01-01322) located in Tuscaloosa 
County. Alabama. The petition is Bled 
under section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. On November 21,1980, petitioner 
was granted a modification of 30 CFR 
75.326 to use belt haulage entries as 
intake aircourses to ventilate active 
working places (docket number M-80- 
101-C). 

2. This petition concerns that 
requirement of 30 CFR 75.326 that intake 
and return aircourses be separated from 
belt haulage entries. 

3. Conditions in the mine require high 
volumes of intake air to dilute the large 
quantity of methane liberated from the 
coal at the working face, and to remove 
the methane from the return airways. 

4. As an alternate method, petitioner 
proposes to install haulage tracks in the 
same entries with the belts. Petitioner 
will isolate the belt entries with 
continuous permanent-type stoppings In 
heavy or caving areas, timbers laid 
longitudinally M skin to skin" may be 
used. Such permanent stoppings will be 
erected between the intake and return 
aircourses in entries and will be 
maintained to and including the third 
connecting crosscut outby the face of 
the entries, except that when the belt 
haulage entry and the track entry are in 
the same entry, the stopping 
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I immediately out by the belt feeder 
I ifpuM'ing the intake escapeway from 
I the belt haulage/track entry will not be 
I constructed* An early warning Tire 
I detector sensor will be Installed to 
I monitor the airstream in the belt/track 
I entned lately outby the stopping not 
constructed. The signal from the monitor 
sensor will be transmitted automatically 
;o the working section and to a manned 
location on the surface where personnel 
on duty have two-way communications 
with all persona who may be 
endiinsered. Such signal will be 
activit.ited when the level of carbon 
monoxide exceeds 10 ppm above the 
ambient level for the mine. 

$. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as tha' afforded by the standard. 

Request for Comments 

Persona interested in this petition may 
furnish written comments. These 
comments must be Hied with the Office 
cf Standards. Regulations and 
Variances. Mine Safety and Health 
Administration, Room 027.4015 Wilson 
Boulevard, Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4.1985. Copies of the petition 
ore available for inspection at that 
Address. 

0.1‘nd: December 21.1384. 

Pitnuj W. SUvey, 

Dirvctor, Office of Standard*, Regulation* 

end Variance*, 

|FR Doc 85-224 Filed 1-3-85. *45 «m| 

•ILUKG COO€ 4510-0-41 


I Docket No. M-84-255-C] 

Maben Energy Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Maben Energy Corporation, 41 Eagles 
Road, Beckley, Wes! Virginia 25801 has 
filed a petition to modify the application 
of 30 CFR 75.1105 (housing of 
underground transformer stations, 
battery^-charging stations, substations, 
compressor stations, shops, and 
permanent pumps) to its Maben No. 6 
Mine (ID. No. 48-06376} located in 
Wyoming County, West Virginia. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioners 
statements follows: 

1* The petition concerns the 
requirement that underground 
transformer stations, battery-charging 


stations, substations, compressor 
stations, shops, and permanent pumps 
be housed in fireproof structures or 
areas, and that air currents used to 
ventilate structures or areas enclosing 
electrical installations be coursed 
directly into the return. 

2. Petitioner seeks a modification of 
the standard to permit sump pumps to 
be operated without housing them in a 
fireproof structure or ventilating them 
directly into the return. In support of this 
request, petitioner states that: 

a. The pumps are of the single and 
three phase variety and range from 1.2 
to 3 horsepower 

b. The average pump has a diameter 
of 7.5 inches, a 26 inch length, and 
weighs approximately 25 pounds: 

c. The electrical components of the 
pumps include a builtin thermal 
protection with all components 
submerged in flame resistant oil; 

d. The puumps are designed to 
operate fully or partially submerged: 
and 

e. The pumps are installed in 
compliance with oil electrical 
requirements. 

3. Petitioner states dial it is safer and 
more practical to leave the pumps 
installed, though not in use. and/or let 
the pumps continually dewater a small 
stream than to move and reinstall the 
pumps in order to comply with the 
standard. Such movement could expose 
miners to the risks of electrical shock 
and muscle strain. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances. Mine Safety and Health 
Administration. Room 627,4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4. 1985. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21.1984. 

Patricia W. SUvey. 

Director, Office of Standards. Regulations 
and Variances, 

[FR Doc. 85-222 Filed 1-3-85: S:45 am) 

eruiMQ COOK 4ftiO-4S-4f 


I Docket No. M-34-256-CI 

Naumeister Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Neumeister Coal Company. RD #1, 
Ashland, Pennsylvania 17921 has filed a 
petition to modify the application of 30 
CFR 75.1714 (self-contained self-rescue 
devices) to Its No. 2 Slope (I D. No. 36- 
07166) located in Schuylkill County. 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that each operator mske 
available to each person who goes 
underground a self-contained self-rescue 
device or devices approved by the 
Secretary which is adequate to protect 
such person for one hour or longer. 

2. The mine is always damp to wet It 
is a heavily pitching anthracite mine 
with miner headings on 50-foot centers. 
The only electrical equipment is a small 
pump located at the foot of the slope. 

3. The mine geology, undulation, thin 
coal and varying pitches make it 
hazardous to wear the device while 
working or in the narrow confines of the 
slope gun boat which services as n 
mantrip at the mine. 

4 . The mine Is sometimes subjected to 
freezing temperatures and no warm 
storage place exists. 

5. The mine can be evacun'ed in less 
than 15 minutes. 

6. For these reasons, petitioner 
requests a modificaton of the standard 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627.4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4.1985. Copies of the petition 
are available for inspection at that 
address. 

December 21,1984. 

Dated: 

Patricia W. SUvey, 

Director . Office of Standards. Regulations 
and Variances, 

(FR Doc. 85-231 Filed 1-3-85; 8:45 am) 

SIUJMQ COOC 4610-O-M 
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I Docket No. M-04-2O8-C 1 

Omega Mining Co„ Inc., Petition for 
Modification of Application of 
Mandatory Safely Standard 

Omega Mining Company. Inc., P.O. 
Box 3188, Morgantown. West Virginia 
28503 has filed a petition to modify the 
application of 30 CFR 75.319 (ventilation 
of mechanized mining sections) to its 
Omega No. 100 Mine (I.D. No. 46-00470) 
located in Monongalia County. West 
Virginia. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's • 
statements follows: 

1. The petition concerns the 
requirement that each mechanized 
mining section be ventilated with a 
separate split of intake air directed by 
overcasts, undercasts, or the equivalent. 

2. The mine has two sections, but is 
currently operating Section If only, on a 
double-shift basis, working on the day 
and afternoon shifts. Section I was 
intended to be developed and then 
pillared back out The West Virginia 
Department of Natural Resources had 
issued a permit restricting coal reserve 
recovery on Section 1 to 50%. The two- 
shift production unit was then moved to 
develop Section It. After appeal, 
petitioner was granted permission to 
recover 80% of the coal reserve on 
Section I. 

3. A nearby mine is nearing 
completion, and petitioner plans to 
transfer these employees and equipment 
to use them on the midnight shift on 
Section L Petitioner states that the 
operation of only one production unit on 
each shift would prevent the 
employment of workers on return air. 

4. Petitioner seeks a modification of 
the requirement that each mechanized 
mining section be ventilated with a 
separate split of air because: 

a. The roof consists of massive 
sandstone, making overcast construction 
hazardous; 

b. The pavement is fireclay and 
grades are common. Undcrcasts would 
be water-filled and hazardous for 
rubber-tired equipment to travel; and 

c. Each producing section will be on a 
separate split of intake air. 

5. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration. Room 627, 4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 


comments must be postmarked or 
received in that office on or before 
February 4. 1985. Copies of the petition 
are available for inspection at that 
address. 

Dated December 21. 1964 
Patricia W. Silvey. 

Director. Office of Standards. Regulations 
and Variances. 

(FR Doc. 85-229 Filed 1-3-85; 8:45 am] 

SILLING COO€ 4510-4 3-M 


(Docket No. M-84-240-C) 

Paramont Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Paramont Coal Company, P.O. Box 
800. Wise. Virginia 24293 has filed a 
petition to modify the application of 30 
CFR 77.214(a) (refuse piles; general) to 
its Deep Mine No. 10—Refuse Disposal 
Area (I D Nos. 44-05882; 1211-VA5- 
009604) located in Wise County, 

Virginia. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that refuse piles be located 
in areas which are a safe distance from 
all underground mine airshafts, 
preparation plants, tipples, or other 
surface installations, and that such piles 
not be located over abandoned openings 
or streamlines. 

2. Petitioner is abandoning the mine. 
As an alternate method, petitioner 
proposes to seal the openings for the 
mine. 

The construction of this mine seal will 
allow the placement of refuse over the 
mine portals and prevent the contact of 
refuse with any exposed coal seam. 
These portals serve as the only entrance 
to the mine: therefore, upon 
abandonment, all access will be 
eliminated. The seals will be designed to 
assure proper drainage from the mine 
workings. 

3. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners as that 
afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be tiled with the Office 
of Standards. Regulations and 
Variances. Mine Safety and Health 
Administration. Room 627. 4015 Wilson 
Boulevard, Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or be[ore 
February 4. 1985. Copies of the petition 


are available for inspection at that 
address. 

Dated: December 21.1964. 

Patricia W. Silvey, 

Director. Office of Standards. Regulations 
and Variances. 

(FR Doc. 85-223 Filed 1-3-85; 8.45 am) 

billing cooc 4sio-43-m 


(Docket No. M-84-258-C) 

Pyro Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Pyro Mining Company. P.O. Box 267. 
Sturgis, Kentucky 42459 has filed a 
petition to modify the application of 30 
CFR 75.1404-1 (braking system) to its 
Whcatcroft Mine (I.D. No. 15-10815) and 
Pyro No. 9 Wheatcroft Mine (I.D. No. 15- 
13920). both located in Webster County 
Kentucky, and its Palco Mine (I D. No. 
15-14492). its Pyro No. 9 Slope—William 
Station (I.D. No. 15-13881) and its Pride 
Mine (I.D. No. 15-11408). all located in 
Union County, Kentucky. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that a trailing locomotive or 
equivalent devices should be used on 
trains that are operated on ascending 
grades. 

2. Petitioner uses rubber-rail supply 
trailers, which are designed to approach 
the end of the track, then convert to 
rubbertired vehicles. Normal opera ting 
procedure is to have trailing motors 
along main haulage routes. Trailing 
motors are not used when supplies are 
being sent from the main road to 
individual sections. Rubber-rail trailers 
are not fashioned to use such derails 
that would couple on to the rear car 
when ascending or descending grades 

3. Petitioner states that having a 
trailing motor or equivalent devices 
deemed as derailers on supply cars 
would result in a diminution of safety 
because: 

a. Trailing locomotives ascending 
grades can override the pulling ability of 
the front motor; causing derail situations 
of supply cars between the two motors; 

b. When trailing locomotives are used 
this does not allow the supply person to 
remove loaded or empty trailers 
between the two motors safely. These 
supply persons would be required to 
uncouple several times and push the 
rubber-rail trailers into available 
crosscuts, placing such persons in 
unnecessary pinch points. The pushing 
action also damages the trailers. 
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presenting future derailment hazards. 
When it becomes necessary to remove 
empty trailers from the sections, it is 
Ueariy impossible to get a trailing motor 

behind them; 

c Derailers used on such cars 
installed after they are manufactured 
hive malfunctioned. These derailers 
I have caused accidents by dropping 
I down and becoming caught on track 
rails or switches, causing wrecks or 
derailments. The derailers also prevent 
the locomotive train from backing up 
quickly if necessary. 

4. As an alternate method, petitioner 
proposes that safety ropes or chains be 
used between all trailers and the nearest 
motor when ascending grades. Should 
tny trailer become uncoupled, it would 
still be held by such a rope or chain and 
prevent a runaway from occurring, 
lights will also be used at strategic 
locations along the track to warn 
persons that traffic is ascending steep 
grades. 

5. Petitioner states that the proposed 
alternate method will provide the same 
decree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be Hied with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 027.4015 Wilson 
Boulevard, Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4.1985. Copies of the petition 
are available for inspection at that 
address. 

Dated December21,1904. 

Patricia W. Silvey. 

Director* Office of Standards. Regulations 

or>d Variances, 

[FR Doc. 85-220 Filed 1-3-85; 8:45 am) 

HUJNO COOC 4S1&-4J-M « 


I Docket Mo M-84-248-C1 

Southern Ohio Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Southern Ohio Coal Company. P.O. 
Box 552 , Fairmont, West Virginia 29554 
has filed a petition to modify the 
application of 30 CFR 75.1700 (oil and 
gas wells) to its Murtinka Mine No. 1 
11D. No, 46 - 03605 ) located in Marion 
pmnty. West Virginia. The petition is 
hied under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner’s 
statement follows; 

1. The petition concerns the 
requirement that barriers be established 


and maintained around oil and gas wells 
penetrating coalbeds or any 
underground area of a coal mine. 

2. As an alternate method, petitioner 
proposes to plug and mine through 
abandoned wells penetrating the 
coalbed using specific methods and 
safety precautions outlined in the 
petition. 

3. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration. Room 027, 4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February' 4.1985. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21,1964. 

Patricia W. SUvay. 

Director, Office of Standards . Regulations 
and Variances, 

[FR Doc. 85-233 Filed 1-3-85: 8:45 am) 

•HUMQ COOC 4410-4*41 


(Docket No. M-84-253-C) 

Stanford Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Stanford Mining Company. Box 168, 
Dixonviile, Pennsylvania 15734 has filed 
e petition to modify the application of 30 
CFR 75.1710 (cabs and canopies) to its 
Penn Hill No. 2 Mine (I.D. No. 30-00921) 
and Chestnut Ridge Mine (l.D. No. 36- 
01329) both located in Indiana County. 
Pennsylvania. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that cabs or canopies be 
installed on the mine’s electric face 
equipment 

2. The coal seam varies in thickness 
from 35 to 45 inches, with undulating 
bottom and top. 

3. Petitioner operates a roof bolting 
machine that has a canopy over the 
operator's position on the side of the 
machine: however, there is no cab or 
canopy over the rear alternate 
operator's position. Petitioner states that 
installing a canopy on the rear of the 
machine will result in a diminution of 
safety because the roof bolting machine 


is atways operated from the side station 
and the canopy would obstruct the 
operator's vision. Also, at times the 
canopy could strike the roof supports, 
increasing the chances of an accident. 

4. As an alternate method, petitioner 
proposes to eliminate the rear operating 
station by making the controls 
inoperative or removing them. 

5. Petitioner also operates a Lee Norse 
miner with an on board operator who 
remains under permanently supported 
roof at all times. The haulage system is a 
continuous-type and attached to the tail 
of the miner. The bridge carrier operator 
it always located outby the miner 
operator under permanently supported 
roof. Petitioner states that installing a 
canopy on the bridge carrier will result 
in a diminution of safety because the 
canopy will restrict the operator's 
visibility. The canopy could also strike 
and dislodge roof supports, increasing 
the chances of an accident. 

0. For these reasons, petitioner 
requests a modification of the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration, Room 027.4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
February 4.1935. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 21,1964. 

Patricia W. SUvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 85-225 Hied 1-3-85; 8:45 am) 

SfLUMO COOC 4410-O-M 


(Docket No. M-82-10-M, etc.) 

Union Carbide Corp,. et at; Summary of 
Decisions Granting In Whole or In Part 
Petitions for Modification 

agency: Mine Safety and Health 
Administration (MSHA), Labor. 
action: Notice of affirmative decisions 
issued by the Administrators for Coal 
Mine Safety and Health and Metal and 
Nonmetai Mine Safety and Health on 
petitions for modification of the 
application of mandatory safety 
standards. 


summary: Under section 101(c) of the 
Federal Mine Safety and Health Act of 
1977. the Secretary of Labor may modify 
the application of a mandatory safety 
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standard to a mine if the Secretary 
determines either or both of the 
following: that an alternate method 
exists at the petitioner's mine that will 
guarantee no less protection for the 
miners affected than that provided by 
the standard, or that the application or 
the standard to the petitioner's mine will 
result in a diminution of safety to the 
affected miners. 

Summaries of petitions received by 
the Secretary appear periodically in the 
Federal Register. Final decisions on 


these petitions are based upon the 
petitioner's statement, comments and 
information submitted by interested 
persons and a field investigation of the 
conditions at the petitioner’s mine. The 
Secretary has granted or partially 
granted the requests for modification 
submitted by the petitioners listed 
below. In some instances the decisions 
are conditioned upon the petitioner's 
compliance with stipulations stated in 
the decision. 


FOR FURTHER INFORMATION CONTACT: 

The petitions and copies of the final 
decisions are available for examinutta* 
by the public in the Office of Standsnh. 
Regulations and Variances, MSHA, 
Room 627,4015 Wilson Boulevard. 
Arlington. Virginia 22203. 

Dated. December 21.11*84. 

Patricia W SUvey. 

Director, Office of Standards, Rcgufotivr* 
and Variance*. 


Affirmative Decisions on Petitions for Modification 


Doc** No 


IMM04I 


M-W07-M., 




M 43 20-M 


M-63-34-M . 


FA 


47 FA 213*4 

47 FR *44*3 

4* FA 22*25 

4SFR33SS3 
4ft FR 45322 . 


M-*3-3S-M_ 

y-a< j m_ 



SMO- 


M-43- 13*-C- 


M-43-144-C 


M-*3-i4«_ 

M-ft3-1S1-C_ 


MA3-15S-C 





4ft FA #74.*, 

«ftFRft*2_ 
4* FA 6*1 

4ft FA #73 _ 

4*FA42ft4 



Ur*m CarbMa ( 


Mo non SMI tMwn oI Morion 
TNoftd. me 


30 CFR 3057 It-S9 „ 


Had* MaangCo.~ 


Fteftron Sand 4 Qravte Co. - 
FMCCo*>_ 


Cb- 

Co— 


• Co 


long Star toduafrp*. Inc 


OermcM Corp 
ASARCO tec_ 


Foabody CM Co .. 


CoM Co 


•teaaft Rttg* Com Corp 


8 amaa 4 Tuck* Co 



Angut Mmpg Co . Inc-.... 
Souffwr. Ok) CoM CO 

Soiteam Oluo CoM Co_ 

Karma CoMOa _ 


Tucfcor Hi Com Co 


» CFA 51*1-75. 


SO CFA 57 4-43 


30 CFR 16 941 M 
30 CFA 57.21-40.. 


30 CFR 57 ift-5* _ 


30 CFA 54 14-20 _ 


Summary M*gi 


PiOMAng man undarground fiooi oportor «*> • 2 A bout ot t 

m con te mara rmm ftp tewi m _ 

MnaO maftiod Grandad aa* unt 

KM 

Aftowlng prana ID ramte n in affected actrw aorkmga and poww to mm 
•nwgawt lor a parted not lo mwil 60 mmuiaa n ftp mm* at ■ <*n 
of wonMflbon oftpr than a mm fan * 000*90 o omd m ao 
alternate mafhod Granted art* cordC o <4 
Monng ftp mmntomnoo mm * 0 m f* ponte and of ftp *** to «* 
oppo*rt» and and <n«taftabon of a norcomoustete tra pa^bon uj , 


UM Of ft ftatang ftght boom dawoa to Mftrl paopw batand ftou©^ aft 
•PftcAod oordloni «n hau of umng mSA back«up altema*e ~wn 



30 CFA 7*1100-2*4. 
30 CFR ***** 


30 CFA 7532ft- 


30 CFR 75306 . 


30 CFA 75 324 . 


30 CFR 77*14-3(4 . 


30 CFA 751710 


30 CFA 751100-24*2) 

30 CFA 751700_ 

30 CFA 7530$_ 


30 CFR 75-301 . 


Ortng longwa* mining after* ■ Piaadar ayt tem of m*nm A bang *pd m 
maasainad far varrttebon ot gob ante*. ptMorwrs propoaai m* 4 

apftprp content of ftp •* currant m ftp bteadar 4* m ftp pa* ra 

MC«1 apM arter* any c-ihar opM Api noi arcaad 2* totem* *wcar 
oonaidarad acoe^aNa awarnata mtrftpd Granted ate> condAom 
N*W| prcooaM to ampftfy lha matgancy agnAng drooa ao a can* 
board ovar 4 largo mm m ftp aval ot a hod 
aocftptaUa attamate mateod Granted with coMhoni 
Ntenft! prppoaM to mam«Mn rateo ognfeaci w«* any a m p tey terw* 
Mona btte/M conaalarad 


Uaa of an oacdra^iyp# u/rt « • wauM wampg (tenet ***** trap * 
tear of ftta vfthicte oonaxteted acoaptatee altemi 


Uftft of aarob* *</*> n ate ftad on teNdaa aa aterrang (tenota aftien 
m tevtetft conmdarad aooaptebte Mtemata matnod Granted ann car* 

bona 

I na ta ftat i on oi a tevarwbla aurtaca ten at tb* rxmOar 3 aNafl wtm K*c*tt 


N Ro te i propoiM ftpi ftp Croat tacfto n ai ftparang ba 1ft by 20 fda 
maaauted from ftp tact of ftp laddar In Ipu ot 24 by 24 ne*p 


lib* of ftp fagtv-praaaute apter boat lo ftp conbruoua mran m it 
protection (tenet* at ftp worfcng pteca conwdarad aocaplabte dtetei 
te t* od Granted in pan «*m oondmona 
NA opCt p r op o t M 10 ipa PMt and track Mr to aanMata actwa *cte( 


tpa of ba* and track ar to vanate km «oing otecaa and apiaytcn o 
an automate Ma otfiaefton tymiam «wth aanaora on ftp Midpgrix^ tM 


Op to raanaroua root tefta * apacAad return antrap. paabonar a propote ft 

avakpta and conbM ftp ar antanng ftp aftected araa by tegu»Mcn a a» 


Uaa of ateka aa abicb « counted ftwougA ftp ball badi^a and- y »*? 
antnaa lo vanaiate octet awbng piacaa apacmad •ategua’sa corad 

od Granted ate oondteona 


U pa pcfto n of VP Saary Fond and ftp FfaahwMar Pond on a fnonfW» tate 
and monaonng of aptrumarp on a qutelady baap oonaatead aocapbtd 
tteM# maihod Granted a*fti contKte 
uaa of caba or canappa m apaofted km rntong Iteighla would rawft a l 
Amnteon ot aatafy Granted ate condbom 
F»opoaM 10 pronda two portaOte bra ovangupfpra or orp wAng^ftw 


ante machod Granted 
Ptegpng and twg vaough abandonad ol and gaa aMi wtft *S*M 


Granted ate conooon* 

CVa p maapte roof tefta in tavaraf ratum wroouraaa. paftbonar a propcMt 
10 aatabian and mtaaitam aa m atu r i n g tpaona m ipaedad tacatea 


Propoaad aaSow teduebon * pabbonar a mna an<n aou* mantwri a Mil 
•nd tpMftifU aimoapnara conaMtarad accaptabP alternate matted Grad 
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Affirmative Decisions on Petitions tor Modification— Continued 


OccMtNo. 

FR Notice 

NWiiy'ii 

Ae^iatione effected 

Summery knrtnge 


48 FR 7307 

W« vnor*»ryj Cow Co ... ... 

30 CFR 75 1105 

IneteleTion el en M$HA #ppw#d cartoon monoude/foe detecton system 


48 FR 7308 

Westmcrela/d Cot Co... _ . 

30 CFR 75 1 !03-4ia> 

earn mentor* m a* ben heuiege entree ueed ea nteAe ercoureet 
contdrod acceptable Memtie rtuikod. Granted #4h coednwe 
ue§ of a fee irior end warning e>i*err toat mm be capable of idertjficaiion 
of Are by ertveied oeneom oonwdered aT't^HMs alternate method 
Curled wrtb ccrxyore 

metafle&on of an MSMA-approved cartoon monowide/Ve detection eyftem 
wrth momon n aff baa besiege entnee ueed ee intake artouraea 
ccnedared acceptable alternate wHfiod Granted «4h ccnrftone. 

Pet toner'a proposal 10 toatafl NaAage tack* *1 me ten# entne* wrth ben* 
with Rtaaked oondtoone conaefered accepttbte aBemata method. Grant* 
Si 

Proposed m*om reduction in potiooner e mrw store* mxtd mwrrfam a tale 
and neeltofii atmotpnere oonedered acceptable asemeta method Grant- 
ed eon conrSbona 

Uee ol 9+ nonpemneeble FEMCO TervShol Beating Ur* aWh 0 #C«C 
aefeguarde comdand acceptable awsrrwle method Granted 

Uee of Pa rtmtamibi FEMCO TarvShof Bunting Una arth tpecihc 
eetepjerde considered acceptable alternate method Granted, 
use of toe norpenreeaUe FEMOO Ten-Shot Biasing Una wfh apaoSc 
safeguards conedered acceptable Semite method Granted 

Due to itoodng end masala roof feaa cauaad by (Metoitoo of vie draa 


48 FR 7)08 

ai. ,a — —*-^ e » 

30 CFR 751106 . . 


48 FR 0844 

Jm *«*» Rnotfta me_ 

0 S F 0*6) On# Buck CMC. 

v«a Soldo* Mmiq Co 

30 CFR 75326 


48 FR 1)78? 

10 rrn 


40 FR ! 1078 

30 CFR 7S306PS end 75 1303 

30 CFR 7S408W) end 75130) 

30 CFR 76 .506*7} end 75 1303 

X CFR 75 305 

- .T1 

49 FR 110)0 

Part Tit Cool CO . 

y 94 KVC 

49 FR 11026 

Ke'-ret Cool Co 

IHK-V-C 

49 FR 13763 

Eae»em AsaoOiM Coal Corp . 




Naie top. petvcmar'e propoaef to eetabftsh and mamtam We tpecaf 


49 FR 142tS 

40 FR 21133 

** * - --ruinn A fW^l 

wiiwflton rr^BQQP m uvii 
OCxrwntCO 

Cool Cc*x> 

30 CFR 77.160600_ 

30 CFR 7S 1400 

eansuaon checkpoeaa at specified tocaSom oonaderad accaptabta after- 
nate method Granted veto condoon* 

The potang of unobstructed speed (me agna and toe uee of afedre fghte 
and f or flare pota to idan*N road edgee oonaderad acceptable abamala 
method Granted with OorOUom. 

Aaoetng Via Araboaa and pumper to bevel mte and out of toe bra on deaei 
power ad rubber ired rant lander vehicle eon weekends and hokdeye 
Wdhout having a hoaieig engineer on duly considered acceptable after 
nets method Granted 

inataietion of a dry ealwina along toe dope ben wV> apeedted oondbona 


48 FR 13759 

Sormn S Taker Co ■ 

30 CFR 75.1100-3. 


40 FR HIM 

X W Cwtoen. try:. 

30 CFR 75 1710 . _ 

oonardered Kcepatti aftoniete method Granted efk condeona 

Use of cabs or canopwa in epeciied nweng hwgpra eoctd read! In a 

V SI 

48 FR 13758 

4 Tucker Co. _ 

30 CFR 75.1100*3 . 

(prrunuhon of safety Granted lor aperrHr sQitpmonl 

Vwl^aton of a dry watarkne along toe stop# bed veto apeofwd condXKme 

uju.?rvr 

48 FR 142*6 

jw#l Ridge CoS Corp. 

30 CFR 75 1T03-4 . 

oonardered accept able adamate method Granted vfk cordaora 

Use of a carbon monowda mondortng ayatam m leu of an automebc k% 
dateden ayatam oonaatared acceptable after naia method. Granted wen 
condemns. 

patAoner'i prnpoaal to corfket normal operaaona arhen the ai^*>4fv slope 

. 

48 FR 20078 

Bectioy Cool tAreng nu. 

30 CFR 75321 . 

U-ti-WUC 

48 FR 91191 , 

MAT C^mtCn 

30 CFR 75 1400 

tan e abut down, wdh yacdfced aateguarda. oonwdwed atceptaom 
aftemaM method Granted 

Proposed operation of mancaga o» aieel gunboaf wrih secondary aafet* 
oonnectone eecurefy fattened around toe gutooel and to toe hoaftng 






48 FR 23255 

B*)trx# PocenontM Q 9 . 

30 CFR 751700 . . 

rope above toe mam cormecang dmc# oonaetared acceptable alternate 
method of oompaanee Granted etto oordkom. 
tojggmg and earwg trough abandoned o4 and get wait earn apecHwd 
prooetoaea and precaubona conwdsred acceptable allemaia method 
Granted evto ccnjaont 






IFR Doc. 85-218 Filed 1-5-85; 8:45 am 

KUIttl COOt 4610-O-M 


NATIONAL TRANSPORTATION 
SAFETY BOARD 

Availability of Reports, 
Recommendations, and Responses 

Reports Issued 

Aircraft Accident Report —Flying 
Tigem, Inc., Flight 2408, McDonnell 
Douglas DC8-63, N797FT. Chambers 
Field, Naval Air Station, Norfolk, 
Virginia. October 25.1983 (Revised: 
September 1.1984) (NTSB/AAR-84/08) 
(MIS Order No. PB84-910406). 

Aircraft Accident Report —Western 
Helicopters, Inc., Boll UH-1B. N87701, 
Valencia. California. July 23.1982 
(NTSB/AAR-84/14) (Supersedes NTSB/ 
AAR-84/02) (NTIS Order No. PB84- 
910414). 

Highway Accident Report —Collision 
°f DrQueen, Arkansas. Police 


Department Patrol Car and Terrell 
Trucking. Inc. TractorSemitrailer. U.S. 
Route 71. Ashdown. Arkansas, July 5. 

1984 (NTSB/HAR-84/07) (NTIS Order 
No. PB84-918207), 

Safety Study —Deficiencies in 
Enforcement. Judicial, and Treatment 
Programs Related to Repent Offender 
Drunk Drivers (NTSB/SS-84/04) (NTIS - 
Order No. PB84-917007). 

Marino Accident Report —Capsizing 
and Sinking of the United States 
Drillship Glomar Java Sea in the South 
China Sea, 65 Nautical Miles South- 
Southwest of Hainan Island, People s 
Republic of China, October 25.1983 
(NTSB/MAR-84/08) (NTIS Order No. 
PB84-916408). 

Note. —Reports may be ordered from the 
National Technical Information Service. 5285 
Port Royal Road. Springfield. Virginia 22181. 
for a fee covering the cost of printing, mailing, 
handling, and maintenance. For information 
on reports call 703-487-4650 and to order 
subscriptions to reports call 703-487-4630. 


Recommendations Issued 

Aviation —Federal A viation 
Administration: May 25: A-&4-53: Issue 
a telegraphic Air Carrier Operations 
Bulletin to all DC-10 principal 
operations inspectors for immediate 
notification of DC-10 operators 
providing information that (1) the 
potential for a short circuit exists in 
electrical wiring beneath the 
glareshialds above both pilot stations: 

(2) such a short circuit could be 
accompanied by sparks and smoke, and 

(3) circuits to the master caution light, 
master warning light, and engine failure 
warning light could be activated AS4- 
54: Require an immediate visual 
inspection of wiring bundles beneath the 
DC-10 cockpit glareshields to determine 
that they are not chafed and are routed 
so that they are not sandwiched 
between the Isolume light, and the flight 
guidance control panel or the 
glareshield Aug. 13: A-64-62: Prescribe 
standardized altitude symbology to lie 
used in the profile view of approach 
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procedure charts. A-84-83: Redesign the. 
low altitude/conflict alert at ARTS Ill/ 
II1-A facilities so that the audio signal 
associated with a low altitude alert is 
readily distinguishable from that 
associated with a conflict alert and so 
that it is heard only by controllers 
immediately concerned with the 
involved aircraft. A-84-84: Amend the 
Air Traffic Control Handbook. 7110.85c, 
paragraph 33, to require a controller 
immediately a low altitude alert to any 
airplane under his control which has 
activated the Minimum Safe Altitude 
Warning system. 

Note.—Single copies of these 
recommendation! are available on written 
request to: Public Inquiries Section. National 
Transportation Safety Board. Washington. 

D C. 20594. Please include recommendation 
numbers) in your request. Copies of recent 
recommendations are free of charge while 
supplies last Recommendations that must be 
photocopied will be billed at a cost of 14 
cents per page ($1 minimum charge). 

Responses Received 

Highway —Federal Highway 
Administration: Dec. 20: H-84-28: Issued 
an On Guard Bulletin regarding the 
failure of a motor carrier to equip its 
vehicle with parts that met the design 
specification of an original equipment 
manufacturer as well as failing to 
systematically inspect, repair, and 
maintain its equipment. H-84-29: 
Directed regional administrators to have 
inspectors place special emphasis on 
inspecting the suspension components 
of vehicles while conducting roadside 
inspections. Dec . 21: H-78-52: “Impact 
Attenuators for Heavy Vehicles—A 
Feasibility Study" concluded that it is 
infeasible to develop a roadside 
attenuator that can safely arrest all 
classes of vehicles. “Heavy Vehicle 
Escape Ramps—A Review of Current 
Knowledge" reviewed current truck 
escape ramp literature, documented all 
acceptable designs, determined 
shortcomings in the current method of 
arresting heavy vehicles, and developed 
a framework of information, criteria, 
and specifications concerning truck 
escape ramps. “Feasibility of a Grade 
Severity Rating System" determined the 
feasibility and format of a grade severity 
rating model so that existing 
countermeasures can be more rationally 
applied and the need for new counter¬ 
measures can be established. 
"Evaluation of Techniques to Counteract 
Truck Accidents on Steep Downgrades" 
refined and evaluated the grade severity 
rating model. Dec. 21: H-78-40 and -41: 
The number of new carriers identified 
through the safety Inspection and 
weighing demonstration program are as 
follows: 1979—10.288; 1980—11.889; 


1981—8.871; 1982-8.247. Dec. 21: H-78- 
4: Descriptive material concerning 
surveillance and control systems is now 
contained in the recently published 
Manual on Uniform Traffic Control 
Devices Handbook. Section 41-8. Dec. 

20: H-SO-9 through -11: Additional 
information was provided on June 17, 
1983. and the following reports of 
completed research were mentioned in 
our Octoberr 8,1980, response: Design 
Considerations for Two-Lane Two-Way 
Work Zone Operations. FHWA/RD-83- 
112 and Performance Criteria for 
Channelizing Devices Used for Two- 
Lane Two-Way Operations. FlfWA/ 
RD-83-057. 

Veterans Administration: Dec . 26: H- 
64-89: Present policy places heavy 
emphasis on voluntary participation in 
the VA alcohol dependence treatment 
program as the best way of motivating 
patients to deal constructively with their 
alcoholism so that they may reach 
realistic, measurable, and attainable 
goals. To the extent that local traffic 
court rehabilitation programs invoke 
coercive measures, they would appear 
to be at odds with this policy. 

State of North Carolina: Dec. 13: H- 
84-77: The Governor’s Task Force on 
Drunken Drivers recommended that law 
enforcement officers emphasize field 
sobriety test techniques as a way of 
building a compelling case of 
impairment and not rely solely on the 
breathalyzer reading for a conviction. 
The State Highway Patrol has adopted a 
three-part field sobriety test, including 
the horizontal gaze nystagmus test. H- 
84-76: The Safe Roads Act of 1983 made 
some changes in terminology regarding 
chemical analysis of breath and blood 
samples. The testing statute was 
rewritten so that a refusal to submit to a 
chemical test prohibits testing only 
under the implied-consent law. H-84-79: 
Under law. a driver who is impaired to 
the extent that it would be dangerous to 
release him and cannot find a 
responsible adult willing to be 
responsible for him* can be held in jail 
for up to 24 hours or until his blood 
alcohol concentration has dropped to 
0.05 or less. H-84-80: The new driving 
while impaired law has eliminated all 
lesser included offenses than driving 
while under the influence of an 
impairing substance. If any district 
attorney reduces the charge to a non¬ 
alcohol related offense or drops charges, 
he must give his reasons for doing so in 
writing and file it in the court record. H- 
84-81: Has conducted training sessions 
for judges dealing with the trial and 
sentencing of DW1 defendants. H-84-82: 
Whether an individual is a juvenile or 
not makes no difference on the 
maintenance, preservation, or 


accessibility of his or her driving record 
H-84-83: The Rehabilitation* Alcohol 
Test. Evaluation and Retrieval System 
(RATERS) of the Division of Motor 
Vehicles provides complete and 
accurate law enforcement and judicial 
records of DWI defendants’ previous 
alcohol-related traffic offenses, 
including those committed as a juvenile. 
These records are available to judges 
prior to sentencing through the Police 
information Network. H-84-84: Safe 
Roads Act requires that any person 
convicted of a second DWI offense 
within five years or a first offense where 
they had a BAG level of 0.20 or greater 
receive a substance abuse assessment 
and, if recommended, undergo the 
appropriate treatment as a condition of 
special probation. H-84-85: The Alcohol 
Drug Education Traffic Schools program 
deals primarily with young people aged 
19 to 24 and provides basic information 
of the effects of alcohol and drugs on the 
body and on one's driving ability. 
Certain components of the ADETS 
curriculum have been incorporated in 
the Driver's Education classes taught in 
high schools across the State. H-84-86; 
The Safe Roads Act does not now 
provide for license suspension or 
revocation modifications for completing 
the ADETS program. 

Marine— Commonwealth of 
Massachusetts: Dec. IB: M-83-70 and - 
77: Department of Fisheries, Wildlife 
and Recreational Vehicles has refiled 
legislation concerning the role of alcohol 
in recreational boating accidents. 

American Bureau of Shipping: Dec. 18: 
M-84-74: Is currently reviewing the 
stability criteria for all mobile offshore 
drilling units and will include for 
discussion the capability of drillships to 
survive the flooding of any two adjacent 
compartments or tanks within 5 feet of 
the hull. M-84-75: Witl meet with the 
U.S. Coast Guard to consider the 
recomendation to review the structural 
design of the five Global Marine 
drillships similar in design to the 
CLOMAR JAVA SEA. M-84-76: Is 
currently reissuing the rules for mobile 
offshore drilling units which have 
revised requirements of examinations of 
ballast spaces. The Circular of 
Instruction to field offices covering this 
matter will contain the instruction for 
increasing the number of ballast tanks 
to be examined with the age of the 
vessel. 

Commonwealth of Kentucky: Nov. 27: 
M-83-77 and-78: Believes that the use of 
public intoxication statutes serve as an 
adequate deterrent to operating a boat 
under the influence of alcohoL The 
combination of our safety inspections 
and education programs are having a 
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positive effect on making the boat public 
aware of the dangers of mixing boating 
and alcohol. Does not feel that 
legislation is currently needed. 

K.iilroad-nA/ner/con Railway 
Engineering Association: Doc. 19: R-S4- 
20: Maintains a set of recommended 
practices based on proven field 
experience that can be used by railway 
engineers in the absence of their own 
detailed experience or investigations 
justifying other procedures. Because 
with the exception of rail in place on 
one railroad system, there are only 
ibout 15 miles of mail?-line tack with 
chrome- vanadium alloy steel rail 
Installed in the entire country, there is 
no justification for revising existing 
recommended practices which only 
cover standard carbon rail or adopting 
new recommended practices addressed 
solely to chrome-vanadium alloy steel 
rail 

The Atchison. Topeka and Santa Fe 
Railway Company: Dec . 17: RS4-20: 
Believes that its internal controls and 
procedures are adequate for safe 
operation of trains over chrome- 
vanadium alloy rail Feels that its 
internal defect testing programs 
accurately and safely assess the 
condition of rail so that effective 
maintenance can be planned and 
carried out where needed. 

Burlington Northern Railroad: Dec. 13: 
R-84-20: Currently has less than one 
track mile of chrome-vanadium alloy rail 
in service in main line track. Concludes 
that its current maintenance rules, 
practices, and frequency of inspection 
for internal flaws meets or exceeds the 
recommended actions. 

The Denver and Rio Grande Western 
Railroad Company: Dec. 20: R-64-20: 
Reissued and reviewed with all 
operating personnel in the maintenance 
of way its policy and procedure in the 
handling of all torch cut rails and 
emphasized the sensitivity of alloy rail. 

Grand Trunk Western Railroad Co.: 
Dec. 13: R-84-20: Does not have any 
high-strength alloy rail. Torch-cutting of 
rail is not permitted except in an 
emergency. 

Soo Lino Railroad Company: Doc . 21: 

R ‘B4-2& Has 2.04 miles of 1 percent 
chrome rail, which is tested for internal 
defects on at least a yearly basis. 

Note^—Single copies of these response 
letters are available on written request to: 
Public Inquires Section. National 
i • asportation Safety Board. Washington. 

0 C. zo:m. Please include respondents name, 
date of letter, and recommendation Humberts) 
in you r request. The photocopies will be 


billed at a cost of 14 cents per page ($1 
minimum charge). 

Ray Smith. 

Federal Register Liaison Officer. 
December 31.1984. 

|FR Doc 85-240 Filed 1-3-85; 8:45 am) 

•UJLIKQ COOf 75)3~01~M 


NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards; Meeting 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic 
Energy Act [42 U.S.C. 2039. 2232b). the 
Advisory Committee on Reactor 
Safeguards will hold a meeting on 
January 10-12,1985. in Room 1048,1 717 
H Street. NW, Washington. DC Notice 
of this meeting was published in the 
Federal Register on December 24,1984. 

The agenda for the subject meeting 
will be as follows: 

Thursday. January 10.1935 

8:30 A.M. — 9: A.M.: Report of ACRS 
Chairman (Open/C)osed)—The ACRS 
Chairman will report briefly regarding 
items of current interest to the members, 
including consideration of ACRS 
members for recognition of their 
contributions to the nuclear power 
program. 

Portions of this session will be closed 
as required to discuss information the 
release of which would represent a 
clearly unwarranted invasion of 
personal privacy and information the 
premature release of which would be 
likely to significantly frustrate 
implementation of a proposed agency 
action. 

9:00 A.M. — 10:30 P.M.: Quality 
Assurance in Nuclear Facility Design 
and Construction (Open)—The ACRS 
members will hear and discuss reports 
of its subcommittee and representatives 
of the NRC regulatory staff regarding a 
proposed revision to Regulatory Cuide 
1.28 regarding quality assurance 
program requirements during design and 
construction of nuclear facilitiea. 

1030 AM.—11:00 AM.: Chilled Water 
Systems in Nuclear Power Plants 
(Open)—The members of the Committee 
will discuss proposed ACRS comments/ 
recommendations regarding the 
requirements for chilled water systems 
in nuclear power plants. 

11:00 PM —12.V0 NOON: Recent 
Operating Events (Open)—The ACRS 
members will hear and discuss reports 
of it subcommittee and representatives 
of the NRC regulatory staff regarding 
recent operating events and incidents at 
nuclear power plants. 


Portions of this session will be closed 
to discuss Proprietary Information 
applicable to the items being 
considered 

1:00 PM.—£00 PM.: NRC Safety 
Research Program and Budget (Open/ 
Closed)—The members of the 
Committee will discuss the proposed 
annual ACRS report to the U.S. 

Congress regarding the proposed NRC 
safety research program and budget for 
FY 1986-1987. 

Portions of this session will be dosed 
as required to discuss information the 
premature release of which would be 
likely to significantly frustrate the 
agency in the implementation of 
proposed agency action, 

5:00 PM. — 5:30 PM.: Future ACRS 
Activities (Open)—The ACRS members 
will discuss antidpated ACRS 
subcommittee activities and proposed 
items for consideration by the full 
committee. 

Friday. January 11. 19B5 

8:30 AM.—11:30 AM.: Emergency 
Preparedness (Open)—The members of 
the Committee will hear and discuss the 
report of its subcommittee and 
representatives of the NRC Staff 
regarding proposed changes to 10 CFR 
50.47. Emergency Plans, and Appendix 
E, Emergency Fadlities and EquipmenL 

11:30 AM.—1230 PM~ Activities of 
NRC Office of Nucleor Material Safety 
and Safeguards (Open)—The members 
of the Committee will bear a briefing on 
the activities of the NRC Office of 
Nuclear Material Safety and Safeguards 

1:30 P.M.—5:30 P.M. NRC Safety 
Research Program (Open/Closed)—The 
ACRS members will continue discussion 
of the proposed annual ACRS report to 
the U.S. Congress regarding the 
proposed NRC safety research program 
and budget for FY 1988-1987. 

Portions of this session will be dosed 
as required to discuss Information the 
premature release of which would be 
likely to significantly frustrate the 
agency In the implementation of 
proposed agency action. 

Saturday. January 12. 1935 

8:30 AM.—12.30 PM. and 1:30 PM.— 
4:00 P.M.: Preparation of ACRS Reports 
to NRC (Open/Cloeed}—The ACRS 
members will prepare reports to the 
Nuclear Regulatory Commission and to 
the U.S. Congress regarding matters 
considered during this meeting. 

Portions of this session will be closed 
as required to discuss Proprietary 
Information applicable to the matters 
being discussed and information the 
premature release of which would be 
likely to significantly frustrate the 
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agency in the implementation of 
proposed agency action. 

Procedures for the conduct of and 
participation in ACRS meetings were 
published in the Federal Register on 
October 3.1984 (49 FR 193). In 
accordance with these procedures, oral 
or written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a 
transcript is being kept, and questions 
may be asked by members of the 
Committee, its consultants, and Staff. 
Persons desiring to make oral 
statements should notify the ACRS 
Executive Director as far in advance as 
practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
such statements. Use of still, motion 
picture and television cameras during 
this meeting may be limited to selected 
portions of the meeting as determined 
by the Chairman. Information regarding 
the time to be set aside for this purpose 
may be obtained by a prepaid telephone 
call to the ACRS Executive Director, R. 

F. Fraley, prior to the meeting. In view of 
the possibility that the schedule for 
ACRS meetings may be adjusted by the 
Chairman as necessary to facilitate the 
conduct of the meeting, persons 
planning to attend should check with the 
ACRS Executive Director if such 
rescheduling would result in major 
inconvenience. 

I have determined in accordance with 
subsection 10(d) Pub. L 93-483 that it is 
necessary to close portions of this 
meeting us noted above to discuss 
Proprietary Information (5 U.S.C 
552b(c)(4). information the release of 
which would represent a clearly 
unwarranted invasion of personal 
privacy (5 U.S.C 552b(c)8), and 
information the premature release of 
which would be likely to significantly 
frustrate proposed agency action (5 
U.S.C. 552b(c)(9)(B)). 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted can be obtained by 
a prepaid telephone call to the ACRS 
Executive Director. Mr. Raymond F. 
Fraley (telephone 202/834-3265), 
between 8:15 A.M. and 5:00 P.M. e.s.t. 

Dated: December 31,1984. 

John C Hoyle, 

Advisory Committee Management Officer. 

IFR Doc. 85-307 Filed 1-3-85; 8.45 amj 
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(Docket No. 50-2891 

Metropolitan Edison Co. et at.; Notice 
of Issuance of Amendment To Facility 
Operating License 

The U.S. Nuclear Regulatory 
Commission (Commission) has. pursuant 
to the Initial Decision of the Atomic 
Safety and Licensing Board dated 
October 31,1984, issued Amendment 
No. 103 to Facility Operating License 
No. DPR-50, issued to Metropolitan 
Edison Company, Jersey Central Power 
and Light Company, Pennsylvania 
Electric Company, GPU Nuclear 
Corporation (the licensees), which 
revised the license and the Technical 
Specifications (TSs) for operation of the 
Three Mile Island Nuclear Station, Unit 
No. 1. (the facility) located in Dauphin 
County, Pennsylvania. The amendment 
is effective as of the date of its issuance. 

This amendment permits the return to 
operation of the repaired steam 
generators. On August 25,1983, the 
Commission issued Amendment No. 86 
(48 FR 39709) which addressed a portion 
of the licensees' application of May 9. 

1983. That amendment revised the TSs 
to recognize and approve the steam 
generator tube kinetic expansion repair 
technique as an alternative to plugging 
of defective tubes, only for purposes of 
steam generator hot functional testing 
using pump heat (non-nuclear), and 
permitted such testing. Similarly, 
Amendment No. 91. issued on April 9, 

1984, further modified TS 4.19 to cover 
the total period of pre-critical (non¬ 
nuclear) hot functional testing of the 
plant. 

This amendment completes the 
Commission's action on the May 9 
application by further modifying the TSs 
to remove restrictions as to the period of 
effectiveness of the acceptability of the 
kinetic expansion repair process as an 
alternative to plugging defective tubes in 
the steam generators, thus permitting 
them to return to operation. Pursuant to 
the Licensing Board's Initial Decision of 
October 31.1984, the TSs are further 
modified to add requirements regarding 
the condenser offgas radiation monitor, 
and conditions have been added to the 
license to require primary-to-secondary 
leakage restrictions, power ascension 
test program results availability, 
extended inservice inspection, 
evaluation of operational leakage, and 
reporting corrosion lead tests. 

The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 


Commission’s rules and regulations in lo 
CFR Chapter l. which are set forth in the 
license amendment 

Notice of Consideration of Issuance of I 
Amendment and Proposed No 
Significant Hazards Consideration 
Determination and Opportunity for 
Hearing In connection with this action 
was published in the Federal Register on I 
May 31,1983 (48 FR 24231), and 
corrected June 14,1983 (48 FR 27328). In 
response to this notice, requests for 
hearing were filed by TMLA on May 19, 

1983, as amended on June 23.1983. and j 
by Lee. Molholt. and Aamodt on June 30, |l 

1983, as amended on July 13.1983. I 

Comments were made by six other I 

persons and the Commonwealth of I 

Pennsylvania. I 

On August 25.1983, the Commission 
issued a Safety Evaluation (NUREG- 
1019) related to this action and reopened 
the comment period to receive further 
public comments on the proposed no I 
significant hazards consideration 
published on May 31. A "Notice of 
Additional Opportunity for Comment** 
was published in the Federal Register on 
August 31,1983 (48 FR 39541). I 

Additional comments were filed by the 
Commonwealth of Pennsylvania. 

A hearing was held on July 18-18. 

1984, and the Atomic Safety and 
Licensing Board issued its Initial 
Decision on October 31.1984. 

The Commission has prepared an I 

Environmental Assessment and Finding 
of No Significant Impact which was 
published in the Federal Register on 1 

December 21,1984. 49 FR 49740. 

For further details with respect to the 
action tee (1) the application for 
amendment dated May 9.1983, (2) 
Amendment No. 103 to Facility 
Operating License No. DPR-50. (3) the 
aforementioned Initial Decision dated 
October 31,1984, (4) the Licensing 
Board's Memorandum and Order 
(Rulings on Motions for Summary 
Disposition) dated June 1.1984, and (5) I 
the Commission's related Safety [ 

Evaluation (NUREG-1019), Supplement 
No. 1 to NUREG-1019. and the 
Commission's December 21,1984 letter 
to CPU Nuclear Corporation. AH of 
these items are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, N.W.. 
Washington, D.C.. and at the 
Government Publications Section. SWc* 
Library of Pennsylvania, Education I 

Building. Commonwealth and Walnut 
Streets, Harrisburg, Pennsylvania 17128 

A copy of items (2), (3). (4) and (5) j 

may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington. | 
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DC 20555, Attention: Director, Division 

of Licensing. 

Doted st Betheadu. Maryland, this 21st day 
of December 1984 

For the Nuclear Regulatory Commission, 
fohn F. Stole, 

Chief Operating Reactors Branch No. 4. 
Division of Licensing. 

|FR Doc. 85-308 Filed 1-3-85; 8:45 am) 
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(Docket No. 50-3461 

Toledo Edison Co. and the Cleveland 
Electric Illuminating Co.; Notice of 
Environmental Assessment and 
Finding of No Significant Impact 

The U.S, Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF-3, 
issued to the Toledo Edison Company 
and The Cleveland Electric Illumination 
Company (the licensees), for operation 
of the Davis-Besse Nuclear Power 
Station, Unit 1, located in Ottawa 
Country. Ohio. 

Environmental Assessment 

Identification of Proposed Action: The 
proposed amendment, submitted by 
application dated November 12,1984, 
would add a new condition to the 
Facility Operating License. The 
incorporation of the proposed license 
condition into the operating license 
would allow for the operation of the 
Ddvig-Besse facility in Modes 1. 2. or 3 
without the startup feedwater water 
pump (SUFP) and associated piping 
isolated from outside the auxiliary 
feedwater (AFW) pump rooms when the 
SUFP is operating. The condition would 
require Toledo Edison to observe three 
new operational restrictions relating to 
the use of and future modification to the 
SUFP. The license condition would 
require Toledo Edison to station an 
operator in the SUFP area when the 
SUFP is in operation to monitor the 
status of associated piping. This 
operator would be required to take 
certain actions in event of leakage or 
pipe failure. When the SUFP is not in 
operation, Toledo Edison would be 
required to isolate and maintain 
isolation of certain piping associated 
with the SUFP from outside the rooms 
containing the SUFP and the AFW 
pumps. 

The license condition would require 
Toledo Edison to install a SUFP, 
associated piping, and valves such that 
the hazard to the AFW pumps from 
SUFP operation is removed. Tliis 
installation is to be completed prior to 
commencing Cycle 8. 


The Need for the Proposed Action: In 
a Licensee Event Report (LER) No. 84- 
009 dated June 18.1984, the licensee 
identified one high and three moderate 
energy lines in the AFS pump rooms 237 
and 238 whose failures have not been 
analyzed. These lines are the SUFP 
discharge (high) and suction lines and 
the turbine plant cooling water (TPCW) 
piping which cools the SUFP. The SUFP 
is located in AFW pump room 238 and 
can jeopardize AFW pump 1-2 due to a 
pipe leak of break which includes the 
effects of Jet impingement, pipe whip, 
flooding and environmental conditions. 
The AFW pump 1-1, located in room 
237. can be jeopardized by flooding and 
high ambient temperature. When 
operation of the SUFP Is not required, 
corrective action can be taken by 
isolating the SUFP and associated piping 
from the AFW rooms. However, when 
the plant is preparing for normal start up 
or a shutdown, operation of the SUFP is 
necessary. 

Environmental Impacts of the 
Proposed Action: The Commission has 
evaluated the environmental Impacts 
related to the proposed operation of 
Davis-Besse. Unit 1. in Modes t. 2 and 3 
without the SUFP and associated piping 
isolated from outside the AFW pump 
rooms when the SUFP Is operating. The 
Commission's evaluation of the 
proposed operation and the 
compensatory measures required by the 
proposed license amendment indicates 
that the operation will not reduce 
significantly the Integrity or effectless 
of the AFW system. Accordingly, post¬ 
accident radiological releases will not 
be greater than previously determined, 
nor does the proposed operation 
otherwise affect radiological plant 
effluents, and there is no significant 
increase in occupational exposures. 
Therefore, the Commission concludes 
that there are no significant radiological 
environmental impacts associated with 
this proposed license condition. 

With regard to potential 
nonradiological impacts, the proposed 
operation under the proposed license 
condition involves systems located 
entirely within the restricted area as 
defined in 10 CFR Part 20. It does not 
affect nonradiological plant effluents 
and has no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed operation 
and compensatory measures under the 
proposed license amendment. 

Alternatives to the Proposed Action: 
Since we have concluded that the 
environmental effects of the proposed 
action are negligible, any alternatives 


with equal or greater environmental 
impacts need not be evaluated. 

The principal alternative would be to 
deny the requested license amendment. 
This would most likely increase the 
environmental impacts of the facility 
operation because it would result in the 
licensees having to use the main 
feedwater pumps for normal startup and 
shutdown. This would require the use of 
iVie fossil fueled auxiliary boiler to 
supply steam to drive the main 
feedwater pump turbine. Control of the 
main feedwater pumps under these 
conditions is difficult and auxiliary 
boiler operation is expected to be 
unreliable, resulting in unnecessary 
reactor trips and challenges to plant 
safety systems. 

Alternative Use of Resources: This 
action does not involve the use of 
resources not previoulsy considered in 
connection with the Final Environmental 
Statements relating to this facility, 
Environmental Statement on Dav is- 
Besse Nuclear Power Station, Unit 1 , 
Docket 50-346 (March 1973), and Final 
Environmental Statement Related to 
Operation of Davis-Besse Nuclear 
Power Station, Unit 1 , NUREG-75/097 
(October 1979). 

Agencies and Persons Consulted: The 
Commission's staff reviewed the 
licensees* request. The staff did not 
consult other agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed license 
amendment. 

Based upon the foregoing 
environmental assessment, the 
Commission concludes that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the licensees* application for 
amendment dated November 12.1984. 
which is available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street. N.W., Washington. 
D C., and the the University of Toledo 
Library. Documents Department. 2801 
Bancroft Avenue. Toledo, Ohio 43008. 

Dated at Betkesda. Maryland, this 31st day 
of December 1984. 

For the Nuclear Regulatory Commission. 
Gus C. Lain a a, 

Assistant Director for Operating Reactors 
Division of Licensing . 

(FR Doc. 84-309 Filed 1-3-84; 8:45 om| 
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OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

White House Science Council (WHSC); 
Meeting 

The While House Science Council, the 
purpose of which is to advise the 
Director. Office of Science and 
Technology Policy (OSTP), will meet on 
January 17 and 18.1984. in Room 5104. 
New Executive Office Building, 
Washington, D.C The meeting will 
begin at 6.00 p.m. on January 17. recess 
and reconvene at 8:00 a.m. on January 
18, Following is the proposed agenda for 
the meeting: 

(1) Briefing of the Council, by the 
Assistant Directors of OSTP, on the 
current activities of OSTP. 

(2) Briefing of the Council by OSTP 
personnel and personnel of other 
agencies on proposed, ongoing, and 
completed panel studies. 

(3) Discussion of composition of 
panels to conduct studies. 

The January 17 session and a portion 
of the January 18 session will be closed 
to the public. 

The briefing on some of the current 
activites of OSTP necessarily will 
involve discussion of material that is 
formally classified in the interest of 
national defense or for foreign policy 
reasons. This is also true for a portion of 
the briefing on panel studies. As well, a 
portion of both of these briefings will 
require discussion of internal personnel 
procedures of the Executive Office of 
the President and information which, if 
prematurely disclosed, would 
significantly frustrate the 
implementation of decisions made 
requiring agency action. These portions 
of the meeting will be closed to the 
public pursuant to 5 U.S.C. 552(b)(c) (1), 
(2). and 9(B). 

A portion of the discussion of panel 
composition will necessitate the 
disclosure of information of a personal 
nature, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 
Accordingly, this portion of the meeting 
will also be closed to the public, 
pursuant to 5 U.S.C. 552(b)(c)(6). 

The portion of the meeting open to the 
public will begin approximately 10:00 
a.m. Because of the security in the New 
Executive Office Building, persons 
wishing to attend the open portion of the 
meeting should contact Annie L Boyd. 
Secretary. White I louse Science Council 
at (202) 456-7740. prior to 3:00 p.m. on 
January 16. Ms. Boyd is also available to 
provide further information regarding 
this meeting. 


Dated: December 27.1884. 

Jerry D. Jennings, 

Executive Director. Office of Science and 
Technology Policy . 

|FR Doc 85-499 Filed 1-3-85:12:19 pm) 
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SECURITIES AND EXCHANGE 
COMMISSION 

I Release No. 14291; ($12-5963)) 

Caisse National* de Credit Agricole 
and Credit Agricole U.S.A. Inc^ 
Application for an Order Exempting 
Applicants 

December 27,1964. 

Notice is hereby given that Caisse 
Nationale de Credit Agricole (“CNCA”) 
and Credit Agricole U.S.A. Inc. (“Credit 
Agricole-USA") (collectively. 
“Applicants**) (c/o James M. Reum, Esq„ 
Hopkins 8 Sutter, Three First National 
Plaza, Chicago. IL 60602) filed an 
application on October 15,1984. and an 
amendment thereto on December 14, 
1984, for an order of the Commission 
pursuant to section 6(c) of the 
Investment Company Act of 1940 
(“Act**) exempting Applicants from all 
provisions of the Act in connection with 
the proposed issuance of commercial 
paper in the United States. All 
interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are 
summarized below, and to the Act and 
the rules thereunder for the text of the 
applicable sections and rules. 

Applicants state that CNCA was 
created in 1920 as a public institution 
wholly-owned by the French State, and 
that CNCA is under the joint supervision 
of the French Ministries of Economy. 
Finance and Budget and Agriculture. 
Applicants also state that CNCA acts as 
the central banking institution for Credit 
Agricole Mutual or Credit Aaricole 
(“Credit Agricole’*), a mutual 
agricultural credit organization which 
offers a wide range of retail banking and 
financial services to the public and 
primarily services the financial needs of 
the French agricultural sector and rural 
areas. According to the application. 
Credit Agricole is the tenth largest 
banking institution in the world in terms 
of total assets and the thirteenth largest 
in terms of deposits. 

Applicants state that because of the 
integrated and interdependent structure 
of the Credit Agricole system. CNCA’s 
character as a commerical banking 
institution is best understood in the 
context of that system, which it 
manages and controls, rather than as an 


isolated entity. According to the 
application, Credit Agricole support* ihe 
French agricultural sector through long, 
medium and short-term loans and. sines 
1979, CNCA has also been authorized to 
make direct loans to companies in the 
agri-food industry. Credit Agricole also 
finances rural development provide* 
housing loans and is active in 
international banking within the 
framework defined by the applicable 
French ministries. Applicants represent 
that CNCA acts as an authorized foreign 
currency intermediary for itself and for 
regional mutual credit co-operatives 
within the Credit Agricole system 
enabling them to offer a complete range 
of international banking services. 
Additionally. Applicants represent that 
CNCA has offices worldwide including 
offices in Chicago and New York. 
Applicants state that all banking 
Institutions in France (including CNCA) 
are subject to extensive governmental 
regulation. Applicants also state that 
CNCA Is responsible to the Banque de 
France for the Maintenance of the 
required minimum reserves for Credit 
Agricole. Further, Applicants represent 
that because of its worldwide offices, 
CNCA is also subject to the 
International Banking Act of 1978. 

Applicants state that Credit Agricole* 
USA, a Delaware corporation, will havs 
an initial capitalization of 910000 and 
that all of its outstanding capital stock 
wall be held by CNCA. Further. 
Applicants represent that Credit 
Agricole-USA’s sole business will be the 
provision of funds to CNCA, and that 
substantially all of Credit Agricole- 
USA’s assets will consist of amount* 
receivable from CNCA. 

According to the application. Credit 
Agricole-USA proposes to issue dollar- 
denominated commercial paper 
(“Notes”) in the United States, with 
payment thereon unconditionally 
guaranteed by CNCA. Applicants 
represent that the Notes and guarantees 
thereof will rank pari passu among 
themselves; the Notes will rank prior to 
equity securities and equally with all 
other unsecured unsubordinated 
indebtedness of Credit Agricole-USA: 
and the guarantees will rank equally 
with all other unsecured unsubordinated 
indebtedness of CNCA (including 
deposit liabilities of CNCA). 

Applicants maintain that the terms of 
the Notes, and the manner of their 
offering, will qualify them for exemption 
from registration under section 3(a)(3) of 
the Securities Act of 1933 (“1933 Act ’). 
Applicants undertake not to authorize 
the issuance and sale of the Notes until 
they have received an opinion of their 
United States counsel that the Notes 
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would be entitled to a section 3(a)(3) 
coemption. Applicants represent that 
tfcr proposed issue of the Notes and atl 
future issues of debt securities (not 
including deposits) shall have received 
prior to issuance one of the three highest 
investment grades from at least one 
rationally recognized statistical rating 
organization and that their United States 
counsel shall have certified that such 
rating has been received; provided, 
however, that no such rating need be 
obtained if. in the opinion of United 
States counsel for Applicants, such 
counsel having taken into account for 
the purposes thereof the doctrine of 
"integration" referred to in Rule 502 of 
Regulation D under the 1933 Act and 
various releases and relevant no*action 
letters made public by the Commission, 
an exemption from registration is 
available with respect to such issue 
under section 4(2) of the 1933 Act or 
Regulation D thereunder. 

Applicants undertake to Insure that 
the Notes will not be advertised or 
offered for sale to the general public, but 
will only be sold by dealers to investors 
that ordinarily participate in the United 
States commercial paper market. 
Applicants also undertake to insure that 
the dealer will provide each offeree of 
the Notes prior to purchase a 
memorandum ("Memorandum") which 
describes the business of CNCA. 
including its most recent publicly 
available audited financial statements 
examined in accordance with generally 
accepted accounting principles 
applicable to French banks. 

Additionally. Applicants represent that 
the Memorandum will describe any 
material differences between French 
accounting standards applicable to 
CNCA and generally accepted 
accounting principles employed by 
United States banking institutions. 
Further. Applicants state that the 
Memoranda! and financial statements 
will be at least as comprehensive as 
those customarily used in offering 
commercial paper in the United States 
and will be updated promptly to reflect 
material changes in CNCA's business or 
financial status. 

Applicants or cither of them may. 
from time to time in the future, offer 
other debt securities in the United 
States. Applicants represent that no 
such securities shall be offered or sold 
unless they are: (a) Registered under the 
‘933 Act or (b) in the opinion of United 
States counsel for Applicants an 
exemption from registration is available 
with respect to such offer and sale or (c) 
'he Commission advises that it would 
not recommend any action be taken 
under the 1933 Act if such securities are 


not registered. Applicants undertake 
that any such future offering will be 
done on the basis of disclosure 
documents at least as comprehensive as 
those customarily used for offerings of 
similar securities in the United States. 
Applicants also undertake that, for any 
future offering of CNCA's or Credit 
Agricole-USA’s securities made 
pursuant to a registration statement 
under the 1933 Act, Applicants will 
furnish a disclosure document to such 
persons and in such manner as may be 
required by the 1933 Act and the rules 
and regulations thereunder. 

In connection with the issuance and 
sale of the Notes, or any future offering 
of debt securities, Applicants undertake 
to appoint (i) a bank or trust company 
having an office in New York City as 
authorized agent to issue the Notes from 
time to time on behalf of Applicants and 
(ii) such issuing agent or the manager of 
CNCA's New York branch or a 
corporation with an office In New York 
City engaged in providing corporate 
services for lawyers, as agent to accept 
service of process in any action 
commenced in any State or Federal 
court by the holder of any Note against 
Applicants based on the Notes or the 
guarantees relating thereto. Applicants 
further undertake to accept the 
jurisdiction of any State or Federal court 
in the City and State of New York in 
respect of any such action. Applicants 
represent that such appointment of an 
authorized agent to accept service of 
process and such consent to jurisdiction 
shall be irrevocable until all amounts 
due and to become due in respect of the 
Notes shall have been paid. Applicants 
also represent it will be subject to suit in 
any other court in the United States 
which shall have jurisdiction over 
Applicants by virtue of the manner of 
the offering of the Notes or otherwise. 
Neither the issuing agent nor the agent 
for service of process will be a trustee 
for the holders of the Notes nor will they 
have any responsibilities or duties to act 
for such holders as would a trustee. 
Applicants consent to any order 
granting this application being expressly 
conditioned on compliance with the 
representations and undertakings set 
forth above in the application. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may. not later 
than January 21.1985, at 5:30 p.m.. do so 
by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washington. 
D.C. 20549. A copy of the request should 


be served personally or by mail upon 
Applicants at the address stated above 
Proof of service (by affidavit or. in the 
case of an attorney-at-law. by 
certificate) shall be filed with the 
request. After said date, an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler. 

Secretary . 

|FR Doc. 85-194 Filed 1-3-85 845 am) 

BILLING COOC •C10-01-M 


VETERANS ADMINISTRATION 

Privacy Act of 1974; Amendment of 
Systems Notices * 

Notice is hereby given that the 
Veterans Administration is updating 
three appendices to its notices of 
systems of records subject to the 
Privacy Act of 1974. The names of the 
appendices and dates of last publication 
are as follows: Appendix 1: Addresses 
of Veterans Administration Facilities 
last published at page 697 of the Federal 
Register publication. Privacy Act 
Issuance. 1980 Compilation, Volume V; 
Appendix 2: List of all Outreach 
Program Vet Centers last published at 
page 9844 of the Federal Register of 
January 29.1981 (46 FR 9844); Appendix 
3: Automated Medication Processing 
Facilities (Alphabetical by State and 
Facility With Outpatient Clinic 
Substations Listed Below Their 
Arsociated Medical Center) last 
published at 52269 of the Federal 
Register dated October 20,1981 (46 FR 
52269). These appendices arc being 
updated to reflect the current names and 
mailing addresses of all VA facilities. 
Since these changes are administrative 
in nature, public comment is not 
required. These amendments are 
effective December 26.1984. 

Dated; December 28 1984. 

By direction of the Administrator.* 

Everett Alvarez. fr.. 

Deputy Administrator. 

Appendix 1, Addresses of Veterans 
Administration Facilities to VA systems 
of records as sel forth on Page 697 of the 
Federal Register publication. Privacy 
Act Issuances, 1980 Compilation. 

Volume V. is changed as follows: 
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Appendix 1: Addresses of Veterans 
Administration Facilities 

Alabama AL 

VA Medical Center. 700 South 19th St., 
Birmingham, Alabama 35233 
Mobile National Cemetery. 1202 Virginia 
St, Mobile. Alabama 36604 
VA Outpatient Clinic Substation. 2451 
Fillingim St.. Mobile, Alabama 36617 
(MAIL; VAMC. Biloxi, MS 39531) 

VA Regional Office. 474 South Court St. 

Montgomery. Alabama 36104 
VA Medical Center. 215 Perry Hill Rd„ 
Montgomery, Alabama 36109 
VA Medical Center, Tuscaloosa, 
Alabama 35404 

VA Medical Center. Tuskegee. Alabama 
36083 

Fort Mitchell National Cemetery. Phenix 
City, Alabama (MAIL: NCAO, 

Atlanta. CA 30306) 

Alaska AK 

VA Regional Office and Outpatient 
Clinic, 235 East 8th Ave., Anchorage, 
Alaska 99501 

Sitka National Cemetery, P.O. Box 1065, 
Sitka. Alaska 99835 

Fort Richardson National Cemetery. HQ 
Infantry. 172D Brigade. AFCT-CM-M, 
Fort Richardson. Alaska 99505 

Arizona AZ 

VA Regional Office. 3225 North Central 
Ave., Phoenix. Arizona 85012 
VA Medical Center, Seventh St. h 
Indian School Rd.. Phoenix. Arizona 
85012 

VA Center Medical Center and 
Domiciliary. Prescott Arizona 86301 
Prescott National Cemetery. VAMC, 
Prescott Arizona 86313 
VA Medical Center. Tucson. Arizona 
85723 

Arkansas AR 

VA Medical Center, Fayetteville. 
Arkansas 72701 

Fayetteville National Cemetery. 700 
Government Ave.. Fayetteville, 
Arkansas 72701 

Fort Smith National Cemetery. 522 
Garland Ave. and South 6th St.. Fort 
Smith. Arkansas 72901 
VA Regional Office, 1200 West 3rd St. 

Little Rock, Arkansas 72201 
VA Medical Center, 300 East Roosevelt 
Rd., Little Rock. Arkansas 72206 
Little Rock National Cemetery. 2523 
Confederate Blvd.. Little Rock,^ 
Arkansas 72206 

California CA 

VA Supply Depot Federal Service 
Center. Bldg. 701. 5600 Rickenbacker 
Rd.. Bell California 90201 
VA Medical Center, 2615 East Clinton 
Ave„ Fresno. California 93703 


VA Medical Center. Livermore. 
California 94550 

Jerry L Pettis Memorial Veterans 
Medical Center. 11201 Benton SL. 
Luma Linda. California 92357 
VA Medical Center. 5901 East Seventh 
St, Long Beach, California 90622 
VA Regional Office, Federal Bldg^ 1100 
Wilshire Blvd.. Los Angeles, 

California 90024 

VA Public and Consumer Affairs 
Regional Office. P.O. Box 84041.11301 
Wilshire Blvd., Los Angeles. 

California 90073 

VA Data Processing Center, Federal 
Bldg.. West Lost Angeles. 11000 
Wilshire Blvd., Los Angeles. 

California 90024 

VA Medical Center and Domiciliary. 

West Los Angeles. California 90073 
VA Outpatient Clinic, 425 South Hill St.. 

Los Angeles, California 90013 
Los Angeles Regional Office of Audit. 
Wilshire and Sawtclle Blvd., Bldg. 258. 
Room 330. Los Angeles. California 
90013 

Los Angeles Regional Office of 
Investigations. P.O. Box 84102. Los 
Angeles, California 90073 
Los Angeles National Cemetery. 950 S. 
Sepulveda Blvd.. Los Angeles. 
California 90049 

VA Medical Center. 150 Muir Road. 

Martinez. California 94553 
VA Outpatient Clinic Substation. 1515 
Clay SL. Okland. California 94612 
VA Medical Center. 3801 Miranda Ave.. 

Palo Alto. California 94304 
Golden Cate National Cemetery, 1300 
Sneath Lane, San Bruno. California 
94066 

Fort Rosecrans National Cemetery, 

Point Loma. P.O. Box 6237. San Diego, 
California 92106 

Riverside National Cemetery. 22495 Van 
Buren Blvd.. Riverside, California 
92508 

VA Regional Office, 2022 Camino Del 
Rio North. San Diego. California 92108 
VA Medical Center. 3350 La Jolla Village 
Drive, San Diego, California 92161 
VA Outpatient Clinic. 2022 Camino Del 
Rio North, San Diego. California 92108 
VA Regional Office, 211 Main St„ San 
Francisco, California 94105 
VA Medical Center, 4150 Clement sL, 

San Francisco. California 94121 
San Francisco National Cemetery. 
Presidio of San Francisco, P.O. Box 
29012, San Francisco California 94129 
VA Outpatient Clinic Substation. 315 
Camiro Del Remedia. 691 A-OC, P.O. 
Box 6663. Santa Barbara, California 
93105 

VA Medical Center. Sepulveda. 
California 91343 

Colordoo CO 

VA Regional Office. 44 Union Blvd.. P.O. 
Box 25128, Denver. Colorado 80225 


VA Medical Center. 1055 Clement St.. 

Denver. Colorado 80220 
VA Prosthetics Distribution Center. 
Denver Federal Center, Denver, 
Colorado 80225 

Veterans Canteen Service Field Office, j 
Denver Federal Center, Box 25345. 
Denver. Colorado 80225 
National Cemetery Area Office. 44 
Union Blvd.. Box 25128. Denver. 
Colorado 80225 

Fort Logan National Cemetery. 3698 
South Sheridan Blvd. Denver, 
Colorado 80235 

VA Medical Center, Fort Lyon. Colorado 
81038 

Fort Lyon National Cemetery. VAMC 
Fort Lyon. Colorado 81038 
VA Medical Center. Grand Junction. 
Colorado 81501 


Connecticut CT 

VA Regional Office. 450 Main SL. 

Hartford, Connecticut 06103 
Hartford Regional Office of Audit, 450 
Main SL. Hartford. Connecticut 06103 
Hartford Regional Office of 
Investigations. 450 Main SL. Hartford. 
Connecticut 06103 

VA Medical Center. 55 Willard Ave.. 

Newington. Connecticut 06111 
VA Medical Center, West Spring SL. 
West Haven. Connecticut 06516 


Delaware DE 


VA Medical and Regional Office Center. 
1601 Kirkwood Highway, Wilmington. 
Delaware 19805 


District of Columbia DC 


VA Central Office. 810 Vermont Ave., 
NW. Washington. D.C. 20420 
VA Satellite Service Center. 811 
Vermont Ave^ Washington, D.C 
20420 

VA Public and Consumer Affairs 
Regional Office, 810 Vermont Ave^ 
NW. Washington. D.C 20420 
VA Congressional Liaison. Room B-32& 
Rayburn House Office Bldg„ 
Washington, D.C 20515 
VA Regional Office. 941 N. Capitol SL, 
NE. Washington. D.C 20421 
VA Medical Center, 50 Irving St.. NW, 
Washington, D.C. 20422 
VA Central Dental Laboratory. 50 Irving 
St.. NW. Washington. D.C 20422 


Florida FL 


VA Medical Center and Domiciliary. 

Bay Pines. Florida 33504 
Bay Pines National Cemetery. VAMC 
Bay Pines, Florida 33504 
VA Outpatient Clinic, P.O. Box 13594. 

St. Petersburg. Florida 33733 
VA Outpatient Clinic Substation. 2070 
Carrell Rd., Fort Myers. Florida 33901 


V 

k 
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VA Medical Center. Archer Road, 
Gainesville. Florida 32802 
V'A Outpatient Clinic Substation. St. 
Luke's Professional Bldg.. 1833 Blvd.. 
Jacksonville. Florida 32206 
VA Medical Center. Lake City, Florida 
32055 

VA Medical Center. 1201 Northwest 16th 
St-. Miami. Florida 33125 
VA Outpatient Clinic Substation, Port of 
Palm Beach. Executive Plaza. 301 
Broadway. Rivera Beach. Florida 
33404 

VA Outpatient Clinic Substation. 5599 
North Dixie Highway,. Oakland Park. 
Florida 33334 

VA Outpatient Clinic Substation. 83 W. 

Columbia St., Orlando. Florida 32806 
Barrancas National Cemetery. Naval Air 
Station, Pensacola. Florida 32508 
St Augustine National Cemetery. 104 
Marine St*. St. Augustine. Florida 
32084 

VA Regional Office. 144 First Ave. 

South, P.O. Box 1437. St. Petersburg. 
Florida 33731 

VA Office. Post Office and Courthouse 
Bldg., 311 West Monroe St., 
lacksonvllle, Florida 32201 
VA Office, Room 100, 51 Southwest First 
Ave., Miami, Florida 33130 
VA Medical Center, 13000 North 30th 
St.. Tampa, Florida 33612 

Georgia CA 

VA Regional Office, 730 Peachtree St. 

NR Atlanta. Georgia 30365 
Veterans Canteen Service Field Office, 
730 Peachtree St., NE Atlanta, 

Georgia 30365 

VA National Cemetery Area Office. 730 
Peachtree St.. NE Atlanta. Georgia 

30365 

Atlanta Regional Office of Audit. 730 
Peachtree St.. NE Suite 700. Atlanta. 
Georgia 30365 
Atlanta Regional Office of 
Investigations. 730 Peachtree St.. NE. 
Atlanta. Georgia 30365 
VA Medical Center. 2460 Wrightsboro 
Rd. (10). Augusta, Ceorgia 30910 
VA Medical Center. 1670 Clairmont 
Road, Decatur. Georgia 30033 
VA Medical Center and Domiciliary, 
Dublin. Georgia 31021 
Marietta National Cemetery. 500 
Washington Ave., Marietta, Georgia 
30060 

Hawaii III 

\ A Regional Office and Outpatient 
Clinic. 300 Ala Moana Blvd*, 
Honolulu. Hawaii 96813 
National Memorial Cemetery of the 
Pacific, 2177 Puowaina Drive. 

Honolulu. Hawaii 96813 

Idaho ID 

VA Medical Center. Fifth and Fort Sts.. 
Boise. Idaho 83702 


VA Regional Office. Federal Bldg. A U.S. 
Courthouse. 550 West Fort St., Box 
044, Boise. Idaho 83724 

Illinois IL 

Chicago Regional Office of Audit. Lock 
Box 66302. AMF O'Hare, Hines. 

Illinois 60666 

Chicago Regional Office of 
Investigations. Lock Box 66319, AMF 
O'Hare, Hines. Illinois. 60666 
Alton National Cemetery. 600 Pearl St., 
Alton. Illinois 62003 
VA Regional Office, 536 So. Clark St.. 

Chicago. Illinois 60680 
VA Public and Consumer Affairs 
Regional Office, 536 So. Clark St.. 
Chicago. Illinois 60680 
VA Medical Center (Lakeside). 333 East 
Huron St., Chicago, Illinois 60611 
VA Medical Center (West Side). 820 
South Damen Ave.. Chicago. Illinois 
60660 

VA Medical Center. Danville. Illinois 
61832 

VA Outpatient Clinic Subsection. 411 
West Seventh St., Peoria. Illinois 
61005 

VA Medical Center. North Chicago. 
Illinois 60064 

VA Medical Center, Hines, Illinois 60141 
VA Marketing Center. P.O. Box 76. 

Hines. Illinois 60141 
VA Supply Depot. P.O. Box 27, Hines. 
Illinois 60141 

VA Data Processing Center. Lock Box 
60303. AMF O'Hare. Hines. Illinois 
60666 

VA Medical Center. Marion, Illinois 
62959 

Mound City National Cemetery, Junction 
Highway 37 and 51. Mound City. 
Illinois 62963 

Quincy National Cemetery. 36th and 
Maine St.. Quincy, Illinois 62301 
Rock Island National Cemetery. Rock 
Island Arsenal. Rock Island. Illinois 
61299 

Camp Butler National Cemetery. R.R. 

#1. Springfield. Illinois 62707 

Indiana IN 

VA Medical Center, 1600 Randallia 
Drive. Fort Wayne. Indiana 46805 
VA Regional Office. 575 North 
Pennsylvania St.. Indianapolis. 

Indiana 46204 

VA Medical Center. 1481 West 10th St., 
Indianapolis. Indiana 46202 
Crown Hill National Cemetery, 3402 
Boulevard Place, Indianapolis. 

Indiana 46208 

VA Medical Center. Marion, Indiana 
46952 

Marion National Cemetery, VAMC, 
Marion. Indiana 46952 
New Albany National Cemetery. 1943 
Ekin Ave.. New Albany, Indiana 47150 


VA Outpatient Clinic Substation. 214 
Southeast 6th St., Evansville. Indiana 
47708 

Iowa JA 

VA Regional Office. 210 Walnut St.. Des 
Moines, Iowa 50309 

VA Medical Center. 30th & Euclid Ave.. 

Des Moines, Iowa 50310 
VA Medical Center, Iowa City. Iowa 
52240 

Keokuk National Cemetery. 18th and 
Ridge St., Keokuk. Iowa 52632 
VA Medical Center. Knoxville. Iowa 
50138 

Kansas KS 

Fort Leavenworth National Cemetery, 

, Fort Leavenworth. Kansas 66048 
Fort Scott National Cemetery. P.O. Box 
917, Fort Scott. Kansas 66701 
VA Medical Center and Domiciliary, 
Leavenworth, Kansas 66048 
Leavenworth National Cemetery, 
Leavenworth. Kansas 66048 
VA Medical Center. 2200 Gage Blvd.. 

Topeka, Kansas 66622 
VA Medical and Regional Office Center, 
901 George Washington Blvd.. 

Wichita. Kansas 67211 

Kentucky KY 

Danville National Cemetery. 377 North 
First St.. Danville, Kentucky (MAIL: 
Camp Nelson National Cemetery, KY 
40356) 

Lebanon National Cemetery. Lebanon. 

Kentucky 40033 
VA Medical Center. Lexington. 

Kentucky 40507 

Lexington National Cemetery. 833 West 
Main St., Lexington. Kentucky (MAIL: 
Camp Nelson National Cemetery. KY 
40356) 

VA Regional Office, 600 Federal Place. 

Louisville. Kentucky 40202 
VA Medical Center, 800 Zorn Avenue. 

Louisville, Kentucky 40202 
Zachary Taylor National Cemetery. 4701 
Brownsboro Road. Louisville. 
Kentucky 40207 

Cave Hill National Cemetery, 701 Baxter 
Ave., Louisville. Kentucky (MAIL: 
Zachary Taylor National Cemetery. 
KY 40207) 

Mill Springs National Cemetery. R.R. -1, 
Nancy, Kentucky 42544 
Camp Nelson National Cemetery. R.R. 
#3. Nicholasviile. Kentucky 40356 

Louisiana LA 

VA Medical Center. Alexandria. 
Louisiana 71301 

Baton Rouge National Cemetery. 220 
North 19th St.. Baton Rouge. Louisiana 
70806 

VA Medical Center. 701 Loyola Ave., 
New Orleans. Louisiana 70113 
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VA Office, 510 East Stoner Ave.. 

Shreveport. Louisiana 71130 
VA Medical Center. 1001 Perdido St. 

New Orleans. Louisiana 70146 
Alexandria National Ce.netery, 209 
Shamrock Ave., Pineville, Louisiana 
71360 

VA Medical Center. 510 East Stoner 
Ave.. Shreveport Louisiana 71130 
Port Hudson National Cemetery. Route 
#1. Box 165. Zachary. Louisiana 70791 

Maine ME 

VA Medical and Regional Office Center. 

Togus, Maine 04330 
Togus National Cemetery. VAMC and 
RO. Togus. Maine 04330 
VA Office, 85 Preble St.. Portland. Maine 
04101 

Maryland MD 

Annapolis National Cemetery, 800 West 
St.. Annapolis. Maryland 21401 
VA Regional Office. Federal Bldg.. 31 
Hopkins Plaza. Baltimore, Maryland 
21201 

VA Medical Center. 3900 Loch Raven 
Blvd., Baltimore. Maryland 21218 
VA Outpatient Clinic. Federal Bldg.. 31 
Hopkins Plaza. Baltimore. Maryland 
21201 

Baltimore National Cemetery, 5501 
Frederick Ave., Baltimore. Maryland 
21228 

Loudon Park National Cemetery, 3445 
Frederick Ave.. Baltimore, Maryland 
(MAIL: Baltimore National Cemetery, 
MD 21228) 

VA Medical Center. Port Howard. 
Maryland 21052 

Hyattsville Regional Office of Audit. 
Presidential Bldg.. 6525 Belcrest Rd.. 
Suite 412, Hyattsville. Maryland 20782 
Hyattsville Regional Office of 
Investigations, Presidential Bldg.. 6525 
Belcrest Rd.. Suite 412, Hyattsville, 
Maryland 20782 

VA Medical Center, Perry Point. 
Maryland 21902 

Massachusetts MA 

VA Medical Center, 200 Springs Rd.. 

Bedford. Massachusetts 01730 
VA Regional Office. John Fitzgerald 
Kennedy Federal Bldg., Government 
Center. Boston, Massachusetts 02203 
VA Office. 1203 Main St., Springfield. 

Massachusetts 01103 
VA Medical Center, 150 South 
Huntington Ave.. Boston, 
Massachusetts 02130 
VA Outpatient Clinic Substation. 50 
Kearney Square. Lowell. 
Massachusetts 01852 
VA Outpatient Clinic, 17 Court St., 
Boston. Massachusetts 02106 
VA Medical Center. Brockton, 
Massachusetts 02401 
VA Outpatient Clinic Substation. 53 
North Sixth St.. New Bedford. 
Massachusetts 02^40 


VA Medical Center. Northampton 
Massachusetts 01060 
VA Ootpatient Clinic Substation. 101 
State St.. Springfield, Massachusetts 
01103 

VA Medical Center, 1400 Veterans of 
Foreign Wars Parkway, West 
Roxbury. Massachusetts 02132 
VA Outpatient Clinic Substation. 

Federal Bldg.. 575 Main St.. 

Worcester, Massachusetts 01606 
Massachusetts National Cemetery, 
Bourne, Massachusetts 02532 

Michigan Ml 

VA Medical Center. Allen Park, 
Michigan 48101 

Fort Custer National Cemetery, 15501 
W Dickmnn Rd., Augusta. Michigan 
49012 

VA Medical Center. 2215 Fuller Rd.. Ann 
Arbor. Michigan 48105 
VA Medical Center. Battle Creek. 
Michigan 49016 

VA Outpatient Clinic Substation. 260 
iefferson St.. S.E., Grand Rapids. 
Michigan 49502 

VA Regional Office. 477 Michigan 
Avenue. Detroit Michigan 48226 
VA Medical Center. Iron Mountain, 
Michigan 49801 

VA Medical Center. 1500 Weiss St.. 
Saginaw. Michigan 48802 

Minnesota MN 

VA Medical Center. 54th St h 48th Ave. 

South, Minneapolis, Minnesota 55417 
VA Outpatient Clinic, Fort SnelUng. St. 

Paul, Minnesota 55111 
VA Medical Center. St. Cloud. 

Minnesota 56301 

VA Center, Federal Bldg^ Fort Snelling. 

St. Paul, Minnesota 55111 
VA Regional Office and Insurance 
Center, Federal Bldg-. Fort Snelling. St. 
Paul, Minnesota 55111 
VA Data Processing Center, Federal 
Bldg.. Fort Snelling, St. Paul 
Minnesota 5S111 

Fori Snelling National Cemetery. 7601 
34th Avenue South, Minneapolis. 
Minnesota 55450 

Mississippi MS 

VA Medical Center and Domiciliary. 

Biloxi, Mississippi 39531 
Biloxi Notional Cemetery. VAMC 
Biloxi. Mississippi 39531 
Corinth National Cemetery. 1551 Horton 
St, Comith. Mississippi 38834 
VA Medical Center and Domiciliary. 

1500 East Woodrow Wilson Ave., 
Jackson. Mississippi 39216 
VA Regional Office, 100 West Capitol 
St.. Jackson, Mississippi 39289 
Natchez National Cemetery. 61 
Cemetery Road. Natchez. Mississippi 
39120 


Missouri MO 

Harry S. Truman Memorial Veterans 
Medical Center, 800 Stadium Road. 
Columbia. Missouri 65201 
Iefferson City National Cemetery. 1024 
East McCarty St., Jefferson City. 
Missouri (MAIL- NCAO, Atlanta. GA 
30308) 

VA Medical Center. 4801 Linwood Blvd.. 

Kansas City. Missouri 64128 
VA Medical Center. Poplar Bluff. 
Missouri 63901 

Kansas City Regional Office of Audit 
1221 Baltimore St., Suite 1000. Kanin* 
City. Missouri 64105 
Kansas City Regional Office of 
Investigations, 1221 Baltimore St.. 
Suite 1000, Kansas City. Missouri 
64105 

VA Records Depository. P.O. Box 141. 

Neosho. Missouri 64850 
VA Regional Office, Federal Bldg., 1520 
Market St., St. Louis. Missouri 63103 
VA Office. Federal Office Bldg.. 601 East 
12th St.. Kansas City. Missouri 64106 
Veterans Canteen Service Finance 
Center. Federal Bldg.. 405 Tucker 
Blvd., St. Louis. Missouri 63101 
VA Medical Center. St. Louis, Missouri 
63125 

VA Records Processing Center, P.O Box 
5020. St. Louis. Missouri 63115 
Jefferson Barracks National Cemetery 
101 Memorial Drive. St. Louis. 
Missouri 63125 

Springfield National Cemetery. 1702 
East Seminole St*. Springfield. 
Missouri 65804 

Montana MT 

VA Medical and Regional Office Center, 
Fort Harrison. Montana 59636 
VA Medical Center. Miles City. 
Montana 59301 

Nebraska NE 

VA Medical Center. Grand Island. 
Nebraska 66601 

VA Regional Office. 100 Centennial Mall 
North. Lincoln. Nebraska 68508 
VA Medical Center. 000 South 70th St., 
Lincoln. Nebraska 68510 
VA Medical Center, 4101 Woolworth 
Avenue. Omaha. Nebraska 68105 
Fort McPherson National Cemetery. 
Maxwell. Nebraska 69151 

Nevada NV 

VA Regional Office. 245 East Libert) St. 

Reno, Nevada 89520 
VA Medical Center. 1000 Locust St. 

Reno. Nevada 89520 
VA Outpatient Clinic, 1703 West 
Charleston Blvd., Las Vegas. Nevada 
89102 
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Sew Hampshire NH 

\ A Regional Office, 275 Chestnut St.. 

Manchester, New Hampshire 03101 
VA Medical Center, 718 Smyth Rd.. 
Manchester. New I lampshire 03104 

\ Sew Jersey Uf 

[Beverly National Cemetery. Beverly, 

New Jersey 03010 

VA Medical Center. East Orange. New 
Jersey 07019 

V'A Outpatient Clinic, 20 Washington 
Place. Newark. New Jersey 07120 
VA Medical Center. Lyons, New Jersey 

0**939 

VA Regional Office, 20 Washington 
Place. Newark, New Jersey 07120 
Finn s Point National Cemetery, R.F.D. 
s 3. Fort Mott Road, Salem. New 
Jersey 08079 

VA Supply Depot. Somerville, New 
Jersey 08878 

Veterans Canteen Service Field Office. 
Somerville. New Jersey 08878 

New Mexico NM 

VA Regional Office. 500 Gold Ave.. SW, 
Albuquerque. New Mexico 87102 
VA Medical Center, 2100 Ridgecrest Dr.. 

SE. Albuquerque, New Mexico 87108 
Fort Bayard National Cemetery, 403 
South Bullard St.. Silver City. New 
Mexico 88081 

Santa Fe National Cemetery, Box 88. 
Santa Fe. New Mexico 87501 

New York IVY 

VA Medical Center. Albany. New York 

12208 

VA Office. Leo W. O'Brien Federal 
Building. Clinton Ave. and N. Pearl 
Street Albany. New York 12207 
VA Merten! Center, Batavia. New York 

14020 

VA Medical Center and Domiciliary. 

Bath, New York 14810 
Bath National Cemetery. VAMC, Bath. 

New York 14810 
VA Medical Center, 130 West 
Kangsbridge Rd.. Bronx, New York 
10468 

VA Medical Center, 800 Poly Place. 

Brooklyn. New York 11209 
V A Outpatient Clinic Substation, 100 
State St.. Rochester, New York 14614 
Cypress Hills National Cemetery, 625 
Jamaria Ave.. Brooklyn, New York 
[MAIL: NCAO. Philadelphia. PA 
19106) 

VA Regfonal Office. Federal Bldg., Ill 
West Huron St., Buffalo. New York 

14202 

VA Medical Center. 3495 Bailey Ave., 
Buffalo, New York 14215 
Calverton National Cemetery. Princeton 
Blvd^ Calverton. New York 11933 
VA Medical Center, Canandaigua. New 
York 14424 

VA Medical Center. Castle Point. New 

York 12511 


Woodlawn National Cemetery. 1825 
Davis St.. Elmira, New York (MAIL: 
Bath National Cemetery. NY 14810) 
Long Island National Cemetery, 
Farmingdale, LL New York 11735 
Franklin Delano Roosevelt Medical 
Center, Montrose. New York 10548 
VA Regional Office. 252 Seventh Ave. at 
24th St., New York, New York 10001 
VA Prosthetics Evaluation Testing 
Center, 252 Seventh Ave., New York, 
New York 10001 

VA Public and Consumer Affairs 
Regional Office, 252 Seventh Ave., 
New York, New York 10001 
VA Medical Center. First Ave. at East 
24th St.. New York, New York 10001 
VA Outpatient Clinic. 252 Seventh Ave.. 

New York, New York 10001 
VA Medical Center, Northport. New 
York 11788 

VA Office. Federal Office Building and 
Courthouse. 100 State Street, 
Rochester. New York 14614 
VA Office. U.S. Courthouse and Federal 
Bldg., 100 South Clinton St., New York 
13280 

VA Medical Center Irving Ave. & 
University PL. Syracuse, New York 
13210 

North Carolina NC 

VA Medical Center. 508 Fulton St.. 

Durham, North Carolina 27705 
VA Medical Center, 2300 Ramsey St., 
Fayetteville. North Carolina 28301 
VA Medical Center. Asheville, North 
Carolina 28805 

New Bern National Cemetery, 1711 
National Ave., New Bern, North 
Carolina 28580 

Raleigh National Cemetery. 501 Rock 
Quarry Road. Raleigh. North Carolina 
27610 

VA Medical Center. 1001 Brenner Ave., 
Salisbury. North Carolina 28144 
Salisbury National Cemetery. 202 
Government Road, Salisbury, North 
Carolina 28144 

Wilmington National Cemetery, 2011 
Market St.. Wilmington. North 
Carolina 28403 

VA Outpatient Clinic, 251 North Main 
St.. Winston-Salem. North Carolina 
27155 

VA Regional Office, Federal Office 
Building, 251 North Main Street. 
Winston-Salem. North Carolina 27155 

North Dakota ND 

VA Regional Office. 655 First Ave. 

North. Fargo, North Dakota 58102 
VA Medical Center. Elm and 21st Ave. 
North, Fargo. North Dakota 58102 

Ohio OH 

VA Medical Center. Chillicothe, Ohio 
45601 

VA Medical Center. 3200 Vine St.. 
Cincinnati. Ohio 45220 


VA Regional Office. Federal Office 
Bldg., 1240 East Ninth St.. Cleveland. 
Ohio 44199 

VA Office. Room 1024, Federal Office 
Bldg., 550 Main St„ Cincinnati; Ohio 
45202 

VA Office, 200 North High St.. Room 
309, Columbus. Ohio 43215 
VA Medical Center. 10701 East 
Boulevard. Cleveland. Ohio 44106 
VA Outpatient Clinic, 2090 Kenny Rd.. 

Columbus. Ohio 43221 
VA Medical Center and Domiciliary. 
Dayton. Ohio 45428 

Dayton National Cemetery. VAMC. 4100 
West Third St.. Dayton, Ohio 45428 
VA Outpatient Clinic Substation. 3333 
Glendale Ave„ Toledo. Ohio 43614 

Oklahoma OK 

Fort Gibson National Cemetery. Fort 
Gibson. Oklahoma 74434 
VA Regional Office, 125 South Main St., 
Muskogee. Oklahoma 74401 
VA Office. Federal Bldg.. 200 Northwest 
Fourth St. Oklahoma City, Oklahoma 
73102 

VA Outpatient Clinic Substation. 635 
West 11th St.. Tulsa. Oklahoma 74101 
VA Medical Center, Oklahoma 74401 
VA Medical Center. 921 Northeast 13th 
St.. Oklahoma City. Oklahoma 73104 

Oregon OR 

VA Regional Office, 1220 SW Third 
Ave., Portland. Oregon 97204 
VA Medical Center. 3710 SW U.S, 
Veterans Hospital Rd.. Portland, 
Oregon 97207 

Willamette National Cemetery, 11800 
Southeast Mt. Scott Blvd.. P.O. Box 
66147. Portland, Oregon 97266 
VA Outpatient Clinic. Portland. Oregon 
97207 

VA Medical Center. Roseburg. Oregon 
97470 

Roseburg National Cemetery. VAMC. 

Roseburg. Oregon 97470 
VA Domiciliary. White City. Oregon 
97501 

White City National Cemetery. 2763 
Riley Rd.. Eagle Point, Oregon 97524 

Pennsylvania PA 

VA Medical Center. Altoona, 
Pennsylvania 16603 
VA Medical Center, Butler. 

Pennsylvania 16001 
VA Medical Center. Coatesville, 
Pennsylvania 19320 
VA Medical Center. 135 East 38th St., 
Erie. Pennsylvania 16501 
VA Medical Center, Lebanon, 
Pennsylvania 17042 
VA Outpatient Clinic Substation. 
Federal Bldg.. 228 Walnut St.. 
Harrisburg. Pennsylvania 17108 
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Indiantown Gap National Cemetery, 
P.O. Box 187, Annville. Pennsylvania 
17003 

VA Regional Office and Insurance 
Center. 5000 Wissahickon Ave., (Moil 
P.O. Box 80709) Philadelphia. 
Pennsylvania 19101 
VA Office, 19-27 North Main St.. 

Wilkes-Barre, Pennsylvania 18701 
VA Data Processing Center. P.O. Box 
8079. Philadelphia. Pennsylvania 
19101 

VA Medical Center. University and 
Woodland Avea., Philadelphia. 
Pennsylvania 19104 
VA Outpatient Clinic. 1421 Cherry St.. 

Philadelphia, Pennsylvania 19102 
Philadelphia National Cemetery, Haines 
St. and Limekiln Pike, Philadelphia, 
Pennsylvania 19138 
VA Regional Office. 1000 Liberty Ave.. 

Pittsburgh. Pennsylvania 15222 
VA Medical Center. Highland Drive. 

Pittsburgh. Pennsylvania 15208 
VA Medical Center, University Drive C, 
Pittsburgh. Pennsylvania 15240 
VA Outpatient Clinic. 100 Liberty Ave.. 

Pittsburgh. Pennsylvania 15222 
VA Medical Center, 1111 East End Blvd.. 

Wilkes-Barre, Pennsylvania 18711 
VA National Cemetery Area Office, 
Independence Building South. 434 
Walnut St., Rm. 1040. Philadelphia, 
Pennsylvania 19108 
VA Outpatient Clinic, Substation. 2937 
Hamilton Blvd., Allentown, 
Pennsylvania 18104 

Philippines 

VA Regional Office and Outpatient 
Clinic. 1131 Roxas Blvd.. Manila. 
Philippines; MAILING ADDRESS from 
U.S.: VA Regional Office, APO San 
Francisco 96528 

Puerto Rico . Commonwealth of 
(Including the Virgin Islands) PR 

VA Medical and Regional Office Center, 
Barrio Monacillos, Rio Piedras, Puerto 
Rico 00921 

VA Medical and Regional Office Center, 
U.S. Courthouse and Federal Bldg., 
Carlos E Chardon Ave., Halo Rey. 
Puerto Rico 00918 

Puerto Rico National Cemetery, Box 
1298, Bavamon. Puerto Rico 00819 
VA Outpatient Clinic, Substation Calle 
Isabel 60. Ponce. Puerto Rico 00731 
VA Outpatient Clinic, Substation. Road 
Number 2, Mayaguez. Puerto Rico 
00708 

Rhode Island R! 

VA Regional Office. 380 Westminster 
Mall. Providence. Rhode Island 02903 
VA Medical Center. Davis Park. 
Providence. Rhode Island 02908 


South Carolina SC 

Beaufort National Cemetery. 1801 
Boundary St.. Beaufort. South 
Carolina 29902 

VA Medical Center, 109 Bee St.. 

Charleston. South Carolina 29403 
VA Regional Office. 1801 Assembly St.. 

Columbia. South Carolina 29201 
VA Medical Center. Columbia. South 
Carolina 29201 

Florence National Cemetery. 803 East 
National Cemetery Road. Florence, 
South Carolina 29501 
VA Outpatient Clinic Substation. 
Piedmont East Bldg., 37 Villa Rd.. 
Greenville. South Carolina 29907 

South Dakota SD 

VA Medical Center. Fort Meade. South 
Dakota 57741 

Fort Meade National Cemetery. VAMC. 

Fort Meade, South Dakota 57741 
VA Medical Center and Domiciliary. 

Hot Springs. South Dakota 57747 
Hot Springs National Cemetery. VAMC, 
Hot Springs, South Dakota 57747 
VA Medical and Regional Office Center. 
2501 West 22nd St.. Sioux Falls, South 
Dakota 57117 

Black Hills National Cemetery. P.O. Box 
640, Sturgis. South Dakota 57785 

Tennessee TN 

Chattanooga National Cemetery, 1200 
Bailey Ave„ Chattanooga, Tennessee 
37404 

Knoxville National Cemetery, 939 Tyson 
St.. NW, Knoxville, Tennessee 37917 
Nashville National Cemetery. 1420 
Gallatin Road, South, Madison. 
Tennessee 37115 

VA Medical Center, 1030 Jefferson Ave., 
Memphis, Tennessee 38104 
Memphis National Cemetery. 3588 
Townes Ave., Memphis. Tennessee 
38122 

VA Medical Center and Domiciliary. 

Mountain Home. Tennessee 37601 
Mountain Home National Cemetery. 

P.O. Box 8. Mountain Home. 
Tennessee 37884 

VA Medical Center, Murfreesboro. 
Tennessee 37130 

VA Regional Office. 110 9th Ave. South, 
Nashville. Tennessee 37203 
VA Medical Center. 1310 24th Ave. 

South. Nashville. Tennessee 37203 
VA Outpatient Clinic Substation. 
Building 6200, Eestgate Center, 
Chattanooga. Tennessee 37411 
VA Outpatient Clinic Substation. 9047 
Executive Park Dr., Suite 100, 
Knoxville. Tennessee 37919 

Texas TX 

VA Medical Center. 8010 Amarillo Blvd. 

West. Amarillo, Texas 79106 
VA Data Processing Center. 1015 East 
Woodward St., Austin. Texas 78772 


VA Data Transmission Center. 1615 East | 
Woodward St., Austin. Texas 78772 
VA Medical Center, Big Spring, Texas 
79720 

VA Medical Center and Domiciliarv 
Bonham. Texas 75418 
VA Outpatient Clinic Substation, 1502 
South Brownlee Blvd.. Corpus Christ!. 
Texas 78404 

VA Medical Center, 4500 South 
Lancaster Rd., Dallas. Texas 75216 
VA Public and Consumer Affairs 
Regional Office. 4500 South Lancaster 
Rd.. Dallas Texas 75218 
VA Central Dental Lab, 4502 South 
Lancaster Rd., Dallas, Texa 9 75216 
VA Office. U.S. Courthouse and Federal 
Office Building. 1100 Commerce 
Street Dallas, Texas 75202 
Dallas Regional Office of Audit. 2626 
Mockingbird. Rm. 280. Dallas, Texas 
75235 

Dallas Regional Office of Investigation*, 
2626 Mockingbird. Rm. 280, Dallas, 
Texas 75235 

VA Outpatient Clinic. 5919 Brook 
Hollow Drive. El Paso, Texas 79925 
Fort Bliss National Cemcntery, RO. Box 
6342. Fort Bliss. Texas 79906 
Houston National Cementery. 10410 
Stuebner Air Line Road. Houston. 
Texas 77038 

VA Regional Office. 2515 Murworih Dr . 

Houston. Texas 77054 
VA Office, 307 Dwyer Ave., San 
Antonio. Texas 78285 
VA Medical Center. 2002 Holcombe 
Blvd.. Houston. Texas 77211 
VA Outpatient Clinic Substation. 3385 
Fannin St., Beaumont Texas 77701 
VA Medical Center, KerrviUe, Texas 
78028 

VA Office. Federal Building. U.S. 
Courthouse, 1205 Texas Ave., 

Lubbock, Texas 79401 
KerrviUe National Cemetery. Veterans 
Administration Medical Center. Spur 
Rt 100, KerrviUe, Texas 78028 
VA Outpatient Clinic, 1206 Texas Ava„ 
Room 814. Lubbock. Texas 79401 
VA Medical Center, Marlin, Texas 76681 
VA Outpatient Clinic Substation. 1220 
Jackson Ave.. McAllen. Texas 78501 
Audie L Murphy Memorial Veterans 
Medical Center. 7400 Merton Minter 
Blvd.. San Antonio. Texas 78284 
San Antonio National Cemetery. 517 
Paso Hondo St., San Antonio. Texas 
(MAIL* Sam Houston National 
Cemetery. TX 78209) 

Fort Sam Houston National Cemetery. 
1520 Harry Wurabnch Road. San 
Antonio. Texas 78209 
VA Outpatient Clinic Substation, 307 
Dwyer Ave., San Antonio, Texas 
78285 

VA Medical Center and Domiciliary 
Temple, Texas 76501 
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VA Regional Office, 1400 North Valley 
Mills Drive, Waco. Texas 76799 
VA Office, U.S. Courthouse and Federal 
Bldg.. 1100 Commerce St., Dallas. 

Texas 75202 

VA Medical Center. Memorial Drive, 
Waco. Texas 76703 

VA Outpatient Clinic, 1400 North valley 
Mills Drive Waco, Texas 76799 

Utah UT 

VA Regional Office. 125 South State SU 
P O. Box 11500. Salt Lake City. Utah 

64147 

VA Medical Center, 500 Foothill Blvd.. 
Salt Lake City, Utah 84148 

Vermont VT 

VA Medical and Regional Office Center. 
White River Junction. Vermont 05001 

Virginia VA 

Forms and Publications Depot. 6307 
Gravel Ave., Alexandria. Virginia 

22310 

Alexandria National Cemetery, 1450 
W ilkes Street Alexandria, Virginia 

22314 

Culpepper National Cemetery. 305 U.S. 

Ave.. Culpepper. Virginia 22701 
Danville National Cemetery. 721 Lee St.. 

Danville, Virginia 24541 
VA Medical Center and Domiciliary. 

Hampton. Virginia 23667 
Hampton National Cemetery. Cemetery 
Road at Marshall Ave:. Hampton. 
Virginia 23669 

City Point National Cemetery. 10th Ave. 
and Davis St.. Hopewell. Virginia 
(MAIL Richmond National Cemetery. 

VA 23231) 

Balls Bluff National Cemetery. Leesburg. 
Virginia [MAIL Winchester National 
Cemetery, VA 22601) 

Cold Harbor National Cemetery, R.F.D. 
*4. Box 155. Mechanicsville. Virginia 
(MAIL: Richmond National Cemetery, 
VA 23231) 

VA Medical Center. 1201 Broad Rock 
Road. Richmood Virginia 23249 
Fort Harrison National Cemetery. RJ\D. 
*5, Box 174, Varina Road Richmond. 
Virginia (MAIL Richmond National 
OmeteTy, VA 23231) 

Richmond National Cemetery. 1701 
Williamsburg Road. Richmond 
Virginia 23231 

Glendale National Cemetery. R.F.D. #5. 
Box 272. Richmond. Virginia (MAIL: 
Richmond National Cemetery. VA 

23231) 

VA Regional Office. 210 Franklin Rd.. 

SW Roanoke. Virginia 24011 
VA Medical Center, Salem. Virginia 

24153 

Seven Pines National Cemetery. 400 
Bast Williamsburg Road. Sandston. 
Virginia (MAIL* Richmond National 
Cemetery. VA 23231) 


Staunton National Cemetery. 901 
Richmond Ave., Staunton. Virginia 
24401 

Winchester National Cemetery. 401 
National Ave.. Winchester. Virginia 
22801 

Quantico National Cemetery. P.O. Box 
10. Triangle. Virginia 22172 

Washington WA 

VA Medical Center. American Lake. 

Tacoma, Washington 96493 
VA Regional Office, 915 Second Ave„ 
Seattle, Washington 96174 
VA Medical Center. 1060 South 
Columbian Way. Seattle. Washington 
96108 

Seattle Regional Office of Audit. P.O. 

Box 400. Seattle, Washington 98174 
Seattle Regional Office of Investigations. 
P.O. Box 409, Seattle. Washington 
98174 

VA Medical Center, North 4815 
Assembly St.. Spokane. Washington 
99208 

VA Medical Center. Vancouver. 

Washington 98661 
VA Medical Center, 77 Wainwright 
Drive. Walla Walla, Washington 
99362 

West Virginia WV 

VA Medical Center. 200 Veterans ave„ 
Beckley. West Virginia 25601 
VA Medical Center. Clarksburg. West 
Virginia 26301 

Grafton National Cemetery. 431 Walnut 
SL. Grafton. West Virginia 26354 
VA Regional Office. 640 4th Ave.. 

Huntington, W r est Virginia 25704 
VA Medical Center. 1540 Spring Valley 
Dr.. Huntington, West Virginia 25701 
VA Medical Center and Domiciliary, 
Martinsburg, West Virginia 25401 
VA Data Transmission Center, 
Grassyiick Rd.. Romney. West 
Virginia 26725 

Wisconsin W! 

VA Medical Center. 2500 Overlook 
Terrace, Madison. Wisconsin 53705 
VA Center (Milwaukee). P.O. Box 6, 
Wood, Wisconsin 53193 
VA Medical Center, Tomah, Wisconsin 
54660 

VA Medical Center and Domiciliary. 
5000 West National Ave., W r ood. 
Wisconsin 53193 

Wood National Cemetery. VAMC 5000 
West National Ave., Wood. 

Wisconsin 53193 

Wyoming WY 

VA Medical and Regional Office Center. 
2360 East Pershing Blvd., Cheyenne. 
Wyoming 82001 

VA Medical Center, Sheridag. Wyoming 
82801 

Appendix 2, List of ail Outreach 
Program Vet Centers to VA systems of 


records as set forth on page 9845 of the 
Federal Register dated January 29,1981 
is revised as follows: 

Appendix 2: list of all Outreach 
Program Vet Centers 

Vet Center. 4201 Tudor Centre Drive. 

Suite 115, Anchorage. AK 99508 
Vet Center Satellite. 712 10th Ave.. 

Fairbanks. AK 99701 
Vet Center Satellite. P.O. Box 1883. 
Kenai. AK 99611 

Vet Center Satellite. Box 957. Wasiila, 
AK 99687 

Vet Center. 2145 Highland Ave., Suite 
250. Birmingham. AL 35205 
Vet Center. 110 Marine Street, Mobile 
AL 36604 

Vet Center. 1311 West 2nd St, Little 
Rock. AR 72201 

Vet Center. 807 North 3rd St.. Phoenix. 
AZ 85004 

Vet Center. 727 North Swan. Tucson. AZ 
85711 

Vet Center. 859 South Harbor Blvd., 
Anaheim. CA 92805 
Vet Center, 1899 Clayton Road, Suite 
140, Concord. CA 94520 
Vet Center, 1340 Van Ness Ave.. Fresno. 
CA 93721 

Vet Center. 251 West 85th Place, Los 
Angeles. CA 90003 

Vet Center. 2000 Westwood Blvd, Los 
Angeles. CA 90025 
Vet Center. 2449 West Beverly Blvd.. 

Montebello, CA 90640 
Vet Center. 18924 Roscoe Blvd, 
Northridge. CA 91335 
Vet Center. 816 16th St., Oakland CA 
94612 

Vet Center, 4954 Arlington Ave., 
Riverside. CA 92504 
Vet Center. 2900 8th Ave.. San Diego. 

CA 92103 

Vet Center. 1706 Waller Street San 
Francisco. CA 94117 
Vet Center. 2989 Mission Street San 
Francisco. CA 94110 
Vet Center. 1848 West Santa Clara 
Street. San Jose. CA 95118 
Vet Center. 361 S. Monroe St. Suite 005. 

San Jose. CA 95128 
Vet Center Satellite. 875 West Moreno 
Ave.. Colorado Springs. CO 80905 
Vet Center. 1820 Gilpin Street. Denver. 
CO 80218 

Vet Center. 370 Market Street. Hertford, 
CT 00103 

Vet Center, 562 Whalley Ave„ New 
Haven, CT 06510 

Vet Center, 709 8th St.. SE. Washington 
DC 20003 

Vet Center, Van Buren Medical Center, 
1411 N. Van Buren SL Wilmington, 

DE 19806 

Vet Center. 400 E. Prospect Rd. Ft. 
Lauderdale. FL 33334 
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Vet Center. 255 Liberty St.. Jacksonville. 
FL 32202 

Vet Center. 412 N.E. 39th St.. Miami. FL 
33137 

Vet Center. 5001 South Orange. Orlando, 
FL 32809 

Vet Center. 235 31st St. North. St. 

Petersburg. FL 33713 
Vet Center. 1507 W. Sligh Ave., Tampa, 
FL 33604 

Vet Center. 65 11th St.. NE. Atlanta. GA 
30309 

Vet Center. 1370 Kapiolani Blvd.. Suite 
201. Honolulu. HI 96814 
Vet Center, 3619 6th Avenue. Des 
Moines, IA 50313 

Vet Center. 706 Jackson. Sioux City. L\ 
51101 

Vet Center. 103 West State St.. Boise. ID 
83702 

Vet Center. 547 West Roosevelt Rd„ 
Chicago. IL 60607 

Vet Center. 1800 Halsted St. Chicago 
Heights, IL 60411 

Vet Center. 155 South Oak Park Ave.. 
Oak Park. IL 60302 

Vet Center. 605 N.E. Monroe, Peoria. IL 
61603 

Vet Center. 101 N. Kentucky Ave., 
Evansville, IN 47711 
Vet Center. 528 West Berry St.. Fort 
Wayne. IN 46802 

Vet Center. 811 Massachusetts Ave., 
Indianapolis. IN 46204 
Vet Center. 249 West Short St., 

Lexington. KY 40507 
Vet Center, 736 South 1st St.. Louisville. 
KY 40202 

Vet Center. 310 South Laura. Wichita. 

KS 67211 

Vet Center. 1529 N. Claiboume Ave.. 

New Orleans. LA 70116 
Vet Center. 480 Tremont Street, Boston. 
MA 02116 

Vet Center. 71 Washington St.. Brighton. 
MA 02135 

Vet Center, 15 Bolton Place. Brockton, 

MA 02401 

Vet Center, 1985 Main St.. Northgate 
Plaza. Springfield. MA 01103 
Vet Center. 1420 W. Patapsco Ave. 

Patapsco Plaza, Baltimore. MD 21230 
Vet Center. Mondawmin Shopping 
Center, 1153 Mondawmin Concourse. 
Baltimore. MD 21215 
Vet Center. 7 Elklon Commercial Plaza. 
Elkton. MD 21921 

Vet Center. 8121 Georgia Ave., Suite 500. 

Silver Spring. MD 20910 
Vet Center, 96 Harlow Street Bangor, 

MF. 04401 

Vet Center. 175 Lancaster St. Room 213. 
Portland. ME 04101 

Vet Center. 18411 West Seven Mile Rd.. 
Detroit. MI 48219 

Vet Center. 1940 Eastern Ave.. SE. 

Crand Rapids. Ml 49507 
Vet Center. 14405 North Line, Southgate. 
Ml 48195 


Vet Center. 3600 Broadway. Suite 19. 

Kansas City. MO 64111 
Vet Center. 2345 Pine Street. St. Louis. 
MO 83103 

Vet Center. 405 E. Superior St, Duluth. 
MN 55802 

Vet Center. 2480 University Ave.. St. 
Paul. MN 55114 

Vet Center. 158 E. Pascagoula St., 
Jackson. MS 39201 
Vet Center. 2708 Montana Avenue. 
Billings. MT 59101 

Vet Center, 910 North Alexander St., 
Suite 210. Charlotte. NC 28206 
Vet Center, 4 Market Square. 

Fayetteville, NC 28301 
Vet Center. 1322 Gateway Drive. Fargo. 
ND 58103 

Vet Center, 108 Burdick Expressway, 
Minot. ND 58701 

Vet Center. 920 L Street, Lincoln, NE 
65808 

Vet Center. 5123 Leavenworth St., 
Omaha. NE 68106 

Vet Center, 14 Pearl Street, Manchester, 
NH 03104 

Vet Center, 626 Newark Ave., Jersey 
City. NJ 07038 

Vet Center. 1030 Broad Street. Newark. 
NJ 07102 

Vet Center. 318 East State St.. Trenton. 
NJ 08608 

Vet Center. 4603 4th Street. NW. 

Albuquerque. NM 87107 
Vet Center Satellite. 211 West Mesa. 
Callup. NM 87301 

Vet Center. 214 South 8th St., Las Vegas, 
NV 89101 

Vet Center. 341 S. Arlington SL, Reno. 
NV 89501 

Vet Center. 875 Central Ave.. West Mall 
Office Plaza. Albany. NY 12208 
Vet Center, 118 West Main St., Babylon. 
NY 11702 

Vet Center. 226 East Fordham Rd., 
Rooms 218/217, Bronx. NY 10458 
Vet Center. 165 Cadman Plaza East, 
Brooklyn. NY 11201 
Vet Center. 351 Linwood Avenue, 
Buffalo. NY 14209 
Vet Center. 148-43 Hillside Ave., 

Jamaica Hills. NY 11435 
Vet Center. 166 West 75th St.. 

Manhattan. NY 10023 
Vet Center Satellite. 200 Hamilton. Ave., 
White Plains Mall White Plains. NY 
10601 

Vet Center. 31 East 12th SL. 4lh Floor. 

Cincinnati. OH 45202 
Vet Center. 10605 Carnegie Ave.. 

Cleveland. OH 44106 
Vet Center. 11511 Lorain Ave., 

Cleveland. OH 44111 
Vet Center. 1751 Cleveland Avo., 
Columbus. OH 43211 
Vet Center. 438 Wayne Avenue. Dayton. 
OH 45410 

Vet Center. 4111 North Lincoln, suite 
* 10 . Oklahoma City. OK 73105 


Vet Center. 1605 South Boulder. Tulsa 
OK 74119 

Vet Center, 1966 Garden Avenue. 
Eugene. OR 97403 

Vet Center. 2450 SE Belmont, Portland 
OR 97214 

Vet Center. 127 State Street. Ham shun 
PA 17101 

Vet Center Satellite. 4328 Old William 
Penn Highway. Monroeville. PA 15146 
Vet Center, 1107 Arch Street. 

Philadelphia, PA 19107 
Vet Center. 5601 North Broad Street, 
Room 202, Philadelphia. PA 19141 
Vet Center, 954 Penn Avenue. 

Pittsburgh. PA 15222 
Vet Center, Suite LC-8A/9 Medical 
Center Plaza. La Riviera, Rio Piedrai 
PR 00921 

Vet Center. 172 Pine Street, Pawtucket 
R! 02880 

Vet Center. 904 Pendelton SL. 

Greenville. SC 29601 
Vet Center, 3366 Rivers Avenue. No. 

Charleston. SC 20405 
Vet Center. 610 Kansas City Street. 

Rapid City. SD 57701 
Vet Center. 100 West 6th SL, Suite 101, 
Sioux Falls. SD 57102 
Vet Center, 1515 E. Magnolia Ave.. Suit* 
201. Knoxville. TN 37917 
Vet Center. 1 North 3rd Street. Memphis, 
TN 38103 

Vet Center. 5415 Maple Plaza. Suite 114. 
Dallas, TX 75235 

Vet Center. 2121 Wyoming St.. El Paso. 
TX 79903 

Vet Center. Seminary South Office 
Building. Suite 10. Forth Worth. TX 
76115 

Vet Center. 4905A San Jacinto, Houston. 
TX 77004 

Vet Center. 717 Corpus Christi, Laredo. 
TX 78040 

Vet Center. 107 Lexington Ave.. San 
Antonio. TX 78205 

Vet Center. 1916 Fredericksburg Road. 

San Antonio, TX 78201 
Vet Center. 216 East 5th St. South. Salt 
Lake City, UT 84102 
Vet Center. 7450 *4 Tidewater Drive. 
Norfolk. VA 23505 

Vet Center, Gresham Court Box 83.1030 
West Franklin St., Richmond. VA 
23220 

Vet Center Satellite, St. Croix. VI00802 
Vet Center. Havensight Mall (116V), St. 
Thomus, VI00802 

Vet Center, Building #2, Gilman Office 
Complex. White River Junction. VT 
05001 

Vet Center Satellite, RFD *2. Tafts 
Comers. Williston. VT 05495 
Vet Center. 1322 East Pike St., Seattle. 
WA 98122 

Vet Center. North 1611 Division, 
Spokane, WA 99207 
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■Vet Center, 4801 Pacific Avenue, 

Tacoma. WA 98408 
Vet Center. 147 S. Butler St„ Madison. 

WI 53703 

Vet Center. 3400 Wisconsin. Milwaukee, 

VV1 53208 

Vet Center. 1014 6th Avenue, 

Huntington, WV 25701 
Vet Center. 1191 Pineview Drive, 

I Morgantown, WV 26505 
| Vet Center Satellite. 641 East Second SL 
Casper, WY 82001 

Vet Center. 1810 Pioneer St., Cheyenne. 
WY 82001 

Appendix 3. Automated Medication 
Processing Facilities to VA systems of 
records as set forth on page 52271 of the 
Federal Register dated October 28.1981 
is changed as follows: 

Appendix 3: Automated Medication 
Processing Facilities 

(Alphabetical by State and Facility W r ith 
Outpatient Clinic Substations Listed 
Below Their Associated Medical Center) 

VA Medical Center, 700 South 19th 
Street Birmingham, Alabama 35233 
VA Medical Center, 215 Perry Hill Road, 
Montgomery, Alabama 36109 
VA Outpatient Clinic Substation. 2451 
Fillingim Street. Mobile. Alabama 
36617 (MAIL VAMC Biloxi. MS 39531) 
VA Medical Center. Tuscaloosa. 

Alabama 35404 

VA Medical Center. Tuskcgee. Alabama 

36083 

VA Medical Center. 2015 East Clinton 
Avenue, Fresno. California 93703 
VA Medical Center. Livermore. 

California 94550 

VA Medical Center. 11201 Benton Street, 
lorry L. Pettis Mem. Vets. Hosp., Lome 
Linda, California 92357 
VA Medical Center, 5901 East Seventh 
Street Long Beach. California 90822 
VA Medical Center. 11301 Wilahire 
Blvd., West Los Angeles (Brentwood). 
California 90073 

VA Medical Center, W r est Los Angeles 
(Wadsworth), California 90073 
Veterans Administration Outpatient 
Clinic, P.O. Box 6863, 315 Camiro Del 
Remcdio. 691 A-OC. Santa Barbara. 
California 93105 

VA Regional Pharmacy, Mail-Out 
Service Bldg. 222. W, Los Angeles. 
California 90073 

VA Outpatient Clinic, 425 South Hill 
Street. Los Angeles. California 90013 
VA Medical Center. 150 Muir Road. 

Martinez. California 94553 
VA Outpatient Clinic Substation. 1515 
Clay Street, Oakland, California 94612 
VA Outpatient Clinic Substation. 4600 
Broadway, Sacramento. California 
95820 

VA Medical Center. 3801 Miranda 
Avenue, Palo Alto. California 94304 


VA Medical Center. 3350 La Jolla Village 
Drive. San Diego. California 92161 
VA Outpatient Clinic Medical Center. 
2022 Camino Del Rio North. San 
Diego. California 92108 
VA Medical Center, 4150 Clement 
Street. San Francisco. California 94121 
VA Medical Center. Sepulveda. 
California 91343 

VA Medical Center, 1055 Clemont 
Street. Denver. Colorado 80220 
VA Medical Center. Fort Lyon, Colorado 
81038 

VA Medical Center. Grand Junction. 
Colorado 81501 

VA Medical Center. 55 Willard Avenue. 

Newington. Connecticut 06111 
VA Medical Center. West Spring Street. 

West Haven. Connecticut 06518 
VA Medical Center. 50 Irving Street, 
NW„ Washington, D.C. 20422 
VA Medical Center. Bay Pines, Florida 
33504 

VA Outpatient Clinic Medical Center. 
P.O. Box 13594, St. Petersburg. Florida 
33733 

VA Medical Center, Archer Road. 

Gainesville. Florida 32602 
VA Outpatient Clinic Substation. 1833 
Blvd., Jacksonville, Florida 32206 
VA Medical Center, Lake City. Florida 
32055 

VA Medical Center, 1201 Northwest 16th 
Street, Miami. Florida 33125 
VA Outpatient Clinic Substation. Port of 
Palm Beach. Executive Plaza. 301 
Broadway, Riveria Beach, Florida 
33404 

VA Medical Center. 13000 North 30th 
Street, James A. Haley Veterans 
Medical Center, Tampa, Florida 33612 
VA Outpatient Clinic Substation. 2070 
Carreil Road. Fort Mvers. Flprida 
33901 

VA Outpatient Clinic Substation. 83 
West Columbia Street, Orlando. 
Florida 32806 

VA Medical Center. 2460 Wrightsboro 
Rd., Augusta, Georgia 30910 
VA Medical Center. Atlanta. 1670 
Clairmont Road. Decatur, Georgia 
30033 

VA Medical Center, Dublin. Georgia 
31021 

VA Medical Center, Fifth and Fort 
Streets. Boise, Idaho 83702 
VA Medical Center. 333 East Huron 
Street. Chicago (Lakeside). Illinois 
60611 

VA Medical Center. 820 South Damen 
Avenue. Chicago (West Side), Illinois 
60680 

VA Medical Center. North Chicago 
Illinois 60064 

VA Medical Center. Edward Hines Jr. 

Medical Center. Hines, Illinois, 60141 
VA Medical Center. 30th 8 Euclid 
Avenue. Des Moines, Iowa 50310 
VA Medical Center. Iowa City. Iowa 
52240 


VA Medical Center, Knoxville. Iowa 
50138 

VA Medical Center. Lexington. 

Kentucky 40507 

VA Medical Center. 800 Zorn Avenue. 

Louisville. Kentucky 40202 
VA Medical and Regional Office Center. 

Togus. Maine 04330 
VA Medical Center, 3900 Loch Raven 
Blvd.. Baltimore, Maryland 21218 
VA Outpatient Clinic. Federal Bldg.. 31 
Hopkins Plaza. Baltimore, Maryland 
21201 

VA Medical Center, Fort Howard. 

Mary land 21052 

VA Medical Center. Perry’ Point, 
Maryland 21902 

VA Medical Center. 200 Springs Road. 
Edith Nourse Rogers Veterans 
Medical Center. Bedford. 
Massachusetts 01730 
VA Medical Center. 150 South 
Huntington Avenue. Boston, 
Massachusetts 02130 
VA Outpatient Clinic Substation. 50 
Kearney Square. Lowell. 
Massachusetts 01852 
VA Outpatient Clinic. 17 Court Street. 

Boston. Massachusetts 02108 
VA Medical Center, Brockton. 

Massachusetts 02401 
VA Medical Center, Northampton. 

Massachusetts 01060 
VA Outpatient Clinic Substation. 101 
State Street, Springfield. 
Massachusetts 01103 
VA Medical Center. 1400 Veterans of 
Foreign Wars Parkway. West 
Roxbury, Massachusetts 02132 
VA Outpatient Clinic Substation. 
Federal Building, 575 Main Street. 
Worcester, Massachusetts 01608 
VA Medical Center. Allen Park. 
Michigan 48101 

VA Medical Center. 2215 Fuller Road. 

Ann Arbor. Michigan 48105 
VA Outpatient Clinic Substation. 3333 
Glendale Avenue. Toledo. Ohio 43614 
VA Medical Center. Battle Crerk, 
Michigan 49016 

VA Outpatient Clinic Substation. 260 
Jefferson St. SE, Grand Rapids. 
Michigan 49502 

VA Medical Center, Iron Mountain. 
Michigan 49801 

VA Medical Center, 1500 Weiss Street, 
Saginaw. Michigan 38602 
VA Medical Center. 54th Street 8 48lh 
Avenue South, Minneapolis, 
Minnesota 55417 

VA Outpatient Clinic, Fort Snelling, St. 

Paul. Minnesota 55111 
VA Medical Center. St. Cloud. 
Minnesota 56301 

VA Medical Center, Biloxi Division. 

Biloxi. Mississippi 39531 
VA Medical Center. Gulfport Division, 
Biloxi. Mississippi 39531 
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VA Medical Center and Domiciliary, 
1500 East Woodrow Wilson Drive. 
Jackson. Mississippi 39216 
VA Medical and Regional Office Center, 
Fort Harrison. Montana 59636 
VA Medical Center, Miles City. 

Montana 59301 

VA Medical Center, Crand Island. 
Nebraska 68601 

VA Medical Center. 600 South 70th 
Street Lincoln. Nebraska 68510 
VA Medical Center, 4101 Woolworth 
Avenue, Omaha, Nebraska 68105 
VA Medical Center. 1000 Locust Street. 

Reno. Nevada 89520 
VA Outpatient Clinic, 1703 West 
Charleston Blvd.. Las Vegas. Nevada 
89102 

VA Medical Center. 718 Symth Road. 

Manchester. New Hampshire 03104 
VA Medical Center, 130 West 
Kingsbridge Road, Bronx. New York 
10468 

VA Medical Center, 000 Poly Place, 
Brooklyn. New York 11209 
VA Medical Center. Castle Point New 
York 12511 

VA Medical Center. Franklin Delano 
Roosevelt Medical Center. Montrose. 
New York 10548 

VA Medical Center. First Avenue At 
East 24th Street New York. New York 
10010 

VA Outpatient Clinic. 252 Seventh 
Avenue. New York. New York 10001 
VA Medical Center. Northpart New 
York 11768 

VA Medical and Regional Office Center. 
655 First Avenue. North Fargo, North 
Dakota 56102 

VA Regional Office. Federal Bldg_ 125 
South Mam Street Muskogee, 
Oklahoma 74401 

VA Outpatient Clinic. Substation. 635 
West 11th Street, Tulsa, Oklahoma 
74101 

VA Medical Center, 921 Northeast 13th 
Street. Oklahoma City, Oklahoma 
73104 

VA Medical Center. 3710 SW U.S. 
Veterans Medical Center Road. 
Portland, Oregon 97207 
VA Outpatient Clinic. 426 SW Stark 
Street, Portland. Oregon 97204 
VA Medical Center, Rose burg. Oregon 
97470 

VA Domiciliary. White City, Oregon 
97501 

VA Medical Center. Barrio Monacillos, 
Rio Piedras, Puerto Rico 00921 


VA Center. US, Courthouse and Federal 
Bldg.. Carlos E. Char don Avenue. 

Hato Rey. Puerto Rico 00918 
VA Outpatient Clinic. Substation. Calls 
Isable No. 60. Ponce, Puerto Rico 
00731 

VA Medical and Regional Office Center 
Box 4867. San Juan, Puerto Rico 00936 
VA Outpatient Clinic Substation. Road 
Number 2. Mayaguex. Puerto Rico 
00708 

VA Medical Center, Davis Park. 

Providence, Rhode Island 02908 
VA Outpatient Clinic Substation. 53 
North Sixth Street, New Bedford. 
Massachusetts 02740 
VA Medical Center. 109 Bee Street. 

Charleston. South Carolina 29403 
VA Medical Center. 1801 Assembly St. 

Columbia. South Carolina 29201 
VA Outpatient Clinic Substation. 
Piedmont East Bldg.. 37 Villa Road. 
Greenville. South Carolina 29607 
VA Medical Center, Fort Meado. South 
Dakota 57741 

VA Medical Center. Hot Springs. South 
Dakota 57747 

VA Medical Center, 2501 West 22nd 
Street, Sioux Falls. South Dakota 
57101 

VA Medical Center. 1030 Jefferson 
Avenue. Memphis. Tennessee 38104 
VA Medical Center. Murfreesboro, 
Tennessee 37130 

VA Medical Center. 1310 24th Avenue. 

South, Nashville. Tennessee 37203 
VA Outpatient Clinic Substation. Bldg. 
6200, Eastgate Center. Chattanooga. 
Tennessee 37411 

VA Outpatient Clinic Substation. 9047 
Executive Park Drive, Suite 100. 
Knoxville. Tennessee 37919 
VA Medical Center. Sam Rayburn 
Memorial Veterans Center, Bonham. 
Texas 75418 

VA Medical Center. 4500 South 
Lancaster Road. Dallas, Texas 7S216 
VA Medical Center. 2002 Holcombe 
Blvd., Houston. Texas 77211 
VA Outpatient Clink Substation. 3385 
Fannin Street. Beaumont. Texas 77701 
VA Medical Center, Kerrville. Texas 
78028 

VA Medical Center. Marlin, Texas 76661 
VA Medical Center. 7400 Merton Winter 
Blvd., Audie L Murphy Memorial 
Veterans Medical Center. San 
Antonio. Texas 78284 
VA Outpatient Clinic Substation, 307 
Dwyer Avenue. San Antonia. Texas 
78285 


VA Outpatient Clinic Substation. 1502 
South Brownlee Blvd., Corpus Chnuti. 
Texas 78404 

VA Outpatient Clinic Substation, 1220 
Jackson Avenue. McAllen. Texas 
78501 

VA Medical Center, Otin E. Teague 
Veterans* Center. Temple. Texas 
70501 

VA Medical Center, Memorial Drive. 
Waco. Texas 76703 

VA Outpatient Clinic. 1400 North VaUty 
Mills Drive. Waco, Texas 76799 
VA Medical Center. 500 Foothill 
Boulevard. Salt Lake City. Utah 84148 
VA Medical and Regional Office Center. 

White River Junction. Vermont 06001 
VA Medical Center. Hampton. Virginia 
23667 

VA Medical Center, 1201 Broad Rock 
Road. Richmond. Virginia 23249 
VA Medical Center. Salem, Virginia 
24153 

VA Medical Center. American Lake. 

Tacoma, Washington 98493 
VA Medical Center, 4435 Beacon 
Avenue, South. Seattle. Washington 
98106 

VA Medical Center. North 4815 
Assembly Street. Spokane. 
Washington, 99208 
VA Medical Center. Vancouver. 

Washington 98661 
VA Medical Center, 77 Wainwright 
Drive. Walla Walla. Washington 
99302 

VA Medical Canter, 200 Veterans 
Avenue, Beckley, West Virginia 25801 
VA Medical Center, 1540 Spring Valley 
Drive. Huntington, West Virginia 
25704 

VA Medical Center, Marl ins burg. West 
Virginia 25401 

VA Medical Center. 2500 Overlook 
Terrace. William S. Middleton 
Memorial Veterans Medical Center. 
Madison. Wisconsin 53705 
VA Medical Center, 5000 West National 
Avenue. Wood, Wisconsin 53193 
VA Medical Center, Tomah, Wisconsin 
54660 

VA Medical and Regional Office Center. 
2360 East Pershing Blvd., Cheyenne. 
Wyoming 82001 

|FR Doc. 85-87 Filed 1-3-85: *45 am) 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting. 

Pursuant to the provisions of the 
Government in the Sunshine Act” (5 
U.S C. 552b). notice is hereby given that 
at 2 30 p.m. on Monday. January 7,1985. 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, by vote of the 
Board of Directors, pursuant to sections 
552b(c)(2), (c)(4). (c)(0). (c)(8). and 
(c)(9|(A)(ii) of Title 5. United State Code, 
to consider (he following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to ihe 
discussion agenda. 

Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cases-and-desist proceedings, 
termination-of-insurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 
against certain insured banks or officers, 
directors, employees, agents or othe 
persons participating in the conduct of 
the affairs thereof: 

Name of persons and names and locations 
of hanks authorised to be exempt from 
disi.losure pursuant to the provisions of 
subsections (c)(6). (c)(8). and (c)(9)(A)(ii) of 
th* 1 Government in the Sunshine Act" (5 
U SC. 552b(c)(6). (c)(8). and )c)(9)(A|(ii)). 

Note.—Some mailers falling within this 
category may be placed on the discussion 
agenda without further public notice if it 
becomes likely that substantive discussion of 
those matters will occur at the meeting. 

Discussion Agenda: 


Recommendation regarding the 
liquidation of a bank's assets acquired 
by the Corporation in its capacity as 
receiver, liquidator, or liquidating agent 
of those assets: 

Memorandum and Resolution re: The Des 
Plaines Bank. Des Plaines. Illinois. 

Application for capital assistance 
under section 13(i) of the Federal 
Deposit Insurance Act: 

Name and location of bank authorized to 
be exempt from disclosure pursuant to the 
provisions of subsections (c)(4). (c)(0). (c)(8). 
and (c}(9)(A)(ii) of the “Government in the 
Sunshine Act“ (5 U.S.C. 552b(c)(4). (c)(8). 
(c)(8). and (c)(9)(A)(li)|. 

Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separations, 
removals, etc.: 

Name of employees authorized to be 
exempt from disclosure pursuant to the 
provisions of subsections (c)(2) and (c)(6) of 
the “Government in the Sunshine Act" (5 
U.S C 552b(c)(2) and (c)(6)). 

The meeting will be held in the Board 
Room on the sixth floor the the FDIC 
Building located at 550-17th Street. NW«. 
Washington. DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L Robinson. Executive 
Secretary of the Corporation, at (202) 
389-4425. 

Dated: December 31.1984 
Federal Deposit Insurance Corporation. 

Hoyle L Robinson. 

Executive Secretory. 

|FR Doc 85-392 Filed 1-2-85: 2:14 pm| 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting. 

Pursuant to the provisions pf the 
"Government in the Sunshine Act" (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at 2:00 p.m. on 
Monday. January 7.1985, to consider the 
following matters: 

Summary Agenda: No substantive 
discussion of the following items i9 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 


requests that an item be moved to the 
discussion agenda. 

Disposition of minutes of previous 
meetings. 

Reports of committees and officers: 

Minutes of actions approved by the 
standing committees of the Corporation 
pursuant to authority delegated by the Board 
of Directors. 

Reports of the Division of Bank Supervision 
with respect to applications, requests, or 
actions involving administrative enforcement 
proceedings approved by the Director or an 
Associate Director of the Division of Bank 
Supervision and the various Regional 
Directors pursuant to authority delegated by 
the Board of Directors, 

Discussion Agenda: 

No matters scheduled. 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550—-17th Street. 
N.W.. Washington. D. C. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L Robinson. Executive 
Secretary of the Corporation, at (202) 
389-4425. 

Dated: December 31.1984 
Federal Deposit Insurance Corpora I ion 
Hoyle L Robinson. 

Executi ve Secretary. 

|FR Doc 85-393 Filed 1-2-85: 2:14 pm) 

WILING COOC S714-OI-M 
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FEDERAL ENERGY REGULATORY 
COMMISSION 

January 2 .1985 

The following notice of meeting is 
published pursuant to Section 3(a) of the 
Government in the Sunshine Act (Pub. L. 
No. 94-409). 5 U.SC 552b: 

AGENCY HOLDING MEETING: Energy 
Regulatory Commission. 

TIME AND DATE: 10:00 a.m.. January 9. 
1985. 

PLACE: 825 North Capital Street. NE.. 
Room 9300, Washington. D.C. 20426 
status: Open. 

MATTERS TO BE CONSIDERED: Agenda. 

• Note.—Items listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE 

information: Kenneth F. Plumb. 
Secretary. Telephone (202) 357-8400. 

This is a list of matters to be 
considered by the Commission. It does 
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not include ti listing of ell papers 
relevant to the items of the agenda; 
however, all public documents may be 
examined in the Division of Public 
Information. 

Consent Power Agenda, 805th meeting— 
January f. 1965. Regular Meeting (UtOO a.ro.) 

CAP-1. 

Project No. 8255-000, Electro Technologies. 
Ltd. 

CAP-2. 

Project No. 6429-003. Alice villa Hydro 
Associates 
CAP-3. 

Project No. 7809-002. Emerson Falls Hydro 
Associates 
CAP-4. 

Project No 8117-001. City of Yakima. 
Washing! on 
CAP-6. 

Project No. 8154-002, City of Yakima. 
Washington 
CAP-6. 

Project Nos. 7377-004 and 005, Renewable 
Resources Development and Hat Creek 
Corporation 

Project Noa. 7379-004 and 005, Renewable 
Resources Development and Slate Creek 
Resources, Inc. 

Project Nos, 7378-003, 004. 7380-004.005, 
7383-004 and 005. Renewable Resources 
Development and Carlson Hydroelectric 
Corporation 

Project Nos. 7381-004 and 005. Magnum 
Ranch. Inc. 

Project Nos. 7382-004 and 005, Renewable 
Resources Development. Upper Lake 
Creek Corporation. Middle Lake Creek 
Corporation and Lower Lake Creek 
Corporation 

Project Nos. 7384-004 and 005. Renewable 
Resources Development and David E. 
Ctraghino 

Project Nos. 7385-004 and 005, Renewable 
Resources Development, et al. 

Project Nos. 7386-001 and 005. Renewable 
Resources Development and Magnum 
Ranch, Inc. 

Project Nos. 7429-005 and 008. China Cow 
Hydro Company, Close Quarters. Inc., 
Double O. Hydro Company and Diamond 
T. I lydro Company 

Project Nos, 7495-003 and 004. Cook 
Electric. Inc. 

Project Nos. 7589-005 and 008 Paul 5. Boyer 
CAP-7. 

Project No. 7737-002. WP. Inc. 

CAP-8 

Project No. 8410-001. Ashuelot Hydro 
Partner. Ltd. 

CAP-9. 

Project Noa. 7899-001 and 002. Renewable 
Resources Development and the {ungert 
Corporation 
CAP-10. 

Project No. 5158-001. James W. Caples 

Project Nos. 8157-001 and 002. Warren 
Osborne 
CAP-11. 

Omitted 
CAP-1 X 

Project Nos. 8229-001 and 002. Cook 
Electric Incorporated 
CAP-13. 


Project Nos. 8194-001 and 002. fames W, 
Caples 
CAP-14. 

Project Nos. 3503-000 and 001. James B. 
Howell 

Project No. 4025-000. Willis D. Dcveny 
Project No. 5866-000. David Cereghmo 
Project No. 5963-000, Flrmin O. Golxingtr 
of Fotfock. Idaho 

Project Nos. 8175-000, 002. 6206-000, 002, 
6230-000. 001. 6231-000. 001. 6245-000. 
001. 002. 6246-000. 001. 002, 6286-000. 001. 
62B7-00Q. 001 and M42r-OOG. taster 
Kelley. Vernon Ravenacroft and Helen 
Chenoweth 

Project Nos. 6433-000,001 and 603. Warren 
B. Nekton 

Project Nos. 8434-000 and 001. Thomas a 
Nelson, 

Project Nos. 6435-000 and 00L Joseph a 
Ntison 

Project Noa. 6589-000,001. 6590-000.001. 

6591-000 and 001, Hy-Tech Company 
Project No. 6702-000. the Superior Oil 
Company 

Project Nos. 8755-000 and 001. Brown's 
Industries, Inc. 

Project Nos. 6809-000.6810-000 and 8811- 
000. Douglas Mendenhall 
Project No. 7184-000, Richard A. end 
Carole K. Sorensen 
Project Nos. 7225-000 and 003. Little 
Salmon River Estates 
Project No. 7248-000, Richard L Pultun 
and/or Bobbie Pullen 

Project No. 7377-000, Renewable Resources 
Development and Hat Creek Corporation 
Project Nos. 7378-000. 7380-000 and 7383- 
000. Renewable Resources Development 
and Carlson Hydroelectric Corporation 
Project No. 7379-000, Renewable Resources 
Development and Slate Creek Resources. 
Inc. 

Project No. 7381-000. Magnum Ranch. Inc. 
Project No, 7382-000, Renewable Resources 
Development and Upper Lake Creek 
Corporation. Middle Lake Creek 
Corporation and Ixiwer Lake Creek 
Corporation 

Project No. 7384-000, Renewable Resources 
Development and David E. Cereghmo 
Project No. 7385-0001 Renewable Resources 
and Cross Ranch Hydro. Inc- )|AK 
Hydro Company. Hat Creek Corporation 
and Wicks Family Corporation 
Project No. 7388-000. Renewable Resources 
and Magnum Ranch. Inc 
Project No, 7429-000. China-Cow Hydro 
Company, Close Quarters. Inc.. Double O 
Hydro Company and Diamond T Hydro 
Company 

Project Nos. 7495-000 and 7859-000. Cook 
Electric Inc 

Project No. 7589-000. Paul S. Boyer 
Pro ject No. 7300-000. China-Cow Hydro 
Company 

Project No. 7298-00(1 Squaw Creek Hydro 
Corporation of McCall. Idaho 
Project No. 7301-000. Double-O Hydro 
Company 

Project No. 7334-000, Doubled Hydro 
Company and Doubla-T Hydro Company 
Project No. 7339-000, Croas-O Ranch. Inc 
and Hat Creek Corporation 
Project No. 7340-000. JJAK Hydro Company 


Project No. 7899-000, Renewable Resound 
Development and the Jungcrt 
Corporation 
CAP-15. 

Project No. 1984-009, Wisconsin Rive, 
Power Company 
CAP-16. 

Propxl No. 2621-005. City of Portland. 
Oregon 
CAP-17. 

Docket No. QF84-434-00, Lux Solar 
Partners Ltd., et aL 
CAP-18 

Docket No. ER85-130-000, Illinois Power 
Company 
CAP-19. 

Docket Nos, ERB4-571-001 and ER84-52- 
001. Utah Power k Light Company 
CAP-20. 

Docket No. ER84-705-001, Boston BdUaa 
Company 
CAP-21. 

Docket No. ER84-504-002. Allegheny 
Generating Company 
CAP-22. 

Docket No. ER78-417-O06, Kentucky 
Utilities Company 
CAP-23. 

Docket No. ER84-574-002. Holyoke Water 
Power Company and Holyoke Power and 
Electric Company 
CAP-24. 

Docket Noa ER64-676-004 and 005. 
Wisconsin Power k Light Company 

CAP-25. 

Omitted 

CAP-25. 

Docket No. ER83-694-000, West Texas 
Utilities Company 
CAP-27. 

Docket No. EL84-3(MRM. Gulf Slates 
Utilities Company 

Consent Miscellaneous Agenda 

CAM-1. 

Docket No. RM79-76-231 (Tcxaa-14 
addition), high-cost gas produced from 
tight formations 
CAM-X 

Docket No. RM79-76-235 (Cofarado-39) 
high-cost gas produced from light 

Consent Gas Agenda 
CAG-1. 

Docket No. RP83-47-000. East Tennessee 
Natural Gas Company 
CAG-2. 

Docket No. RP85-43-000, Columbia Gas 
Transmission Corporation 

CAG-3. 

Docket Nos. TA85-1-53-ODO. 002. TAB4-1- 
53-000. et al, and TA83-1-53-060. et aL 
KN Energy. Inc. 

CAG-4. 

Docket Nos. RPM-87-001 and 002, 
Mississippi River Transmission 
Corporation v. United Cas Pipe Line 
Company 
CAC-6. 

Docket Noa. RP84-120-0OI. TA8S-l-3S-OOn 
and 002. West Texas Cat, Inc. 

CAG-6. 

Docket No. TA65-1-33-003. El Paso Natural 
Gas Company 
CAG-7. 
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Docket Noe. RP82-125-01Z and 013. 
Tennessee Gat Pipeline Company, s 
Division of Tcnneco Inc. 

CAG-A 

Docket Not. TAS5-1-23-OOI) and 001. 

K istem Short; Natural Cat Company 

CAG-& 

Docket Not. TA85-1-43-000, 001 and 
T A84-2-43-O01. North wet! Central 
Pipeline Corporation 

CAG-1Q. 

Docket No. TA83-2-16 000. National Fu«l 
Gas Supply Corporation 

CAG-11. 

Omitted 

CAG-12. 

Docket No. TA84-1-15-000. Mid-Louisiana 
Gas Company 

CAG-13. 

Docket No RPB4-13-000. Michigan 
Cnnsohdated Cat Company-Interstate 
Storage Division 

CAOH. 

Docket No. RP83-138-000. Distrigas of 
M issachutettt Corporation 

CAG-15. 

Docket No. RPB4-63-000, Mississippi River 
Transmission Corporation 

CAC-16. 

Docket No. ST84-1137-000. Cranberry 
Inline Corporation 

CAG-17. 

Docket Noe. R184-10-000 through R164-17- 
000, Phillips Petroleum Company. FERC 
Gas Rate Schedule Nos. 9. 483. 497. 49a 
499 5410. 502 and 507 

CAG-18. 

Docket No. CI78-83-0G3. Pennzoil Oil * 

Get Inc. 

CAG-19. 

Docket No. CI82-247-000, Ashland 
Exploration, Inc 

CAG-20. 

Docket No. CI67-248-000. Beacon Gasoline 
Company 

C AG-21. 

Docket No. CPB3-203-003. et aL. 
i ranscontinonta) Gat Pipe Line 
Corporation 

CA(r-22. 

Docket No. CP84-700-001, Colorado 
interstate Gat Company 

CAG-23. 

Docket No. CP82-487-0Q3. Willlston Basin 
Interstate Pipeline Company 

Docket Not r;Pft4-504-000, RP&4-B2-000. 
SA84-19-OOa TA84-2-49-OOQ. TA85-1- 
49-000. 001 and RP84-93-000. Montana- 
Dakota Utilities Company 

CAG-24. 

Docket Not RP83-14-002. et al.. RPA3-81- 
015. et al CP83-2M-000. 029. et at.. 
CP83-335-000 and 032. et al.. Montana- 
Dakota Utilities Company 

CAG-25. 

Docket Nos. CP7S-23-023 and CP75-120- 
018. Tennessee Gat Pipeline Company, a 
division of Tenneco Inc. 

CAG-2A, 

Docket No. CP64-258-001. Panhandle 
Eastern Pipe Line Company 

GAG-27. 

Docket No. CPH4-577-001. Trunkline Cat 
Company 

CAG-28. 


Docket No. CI>84-366-00a Valero 
Transmission Company and Valero 
Industrial Gas Company 
CAG-29. 

Docket No. CP83-411-000 (Phase II), 
Equitable Gas Company 
CAG-30. 

Docket No. CP84-701-000, Cranberry 
Pipeline Corporation 

Docket No. C-5230-005, Cabot Corporation 
CAG-31. 

Docket No. CP85-12-00Q, Texas Gas 
Transmission Corporation 
CAC-32. 

Docket No. CP85-22-000. the Inland Cat 
Company, Inc. 

CAG-33. 

Docket Not CP85-13-000 and TC85-4-000. 
Montana-Dakota Utilities Company 
CAG-34. 

Docket No. CP83-439-002. Southern 
Natural Cat Company 
CAG-35. 

Docket No. CP84-257-OOQ, Northern 
Natural Gas Company. Division of 
Intamorth. Inc. 

Docket No. G-2021-000. Phillips Petroleum 
Company 

/. Licensed Project Matters 
P-1. 

Reserved 

//. Electric Hate Matters 
ER-1. 

Docket No. ID-20G7-000. |nhn F. White 

Miscellaneous Agenda 

M-l. 

Reserved 

M-2. 

Reserved 

M-3. 

Docket No*. RM84-6-015 Through 028. 
Refunds Resulting From Btu 
Measurement Adjustment 

/. Pipeline Rate Matters 
RIM. 

Docket Noa. TA84-2-37-008 and 007. 
Northwest Pipeline Corporation 
RP-2. 

Docket Nos. RP«0-13IW)00 and 004. 
Southern Natural gas Company and 
Southern Energy Company 

U. Producer Matters 
CM. 

Docket No. C185-27-000. Mesa Petroleum 
Company 
CI-2. 

Docket No. Cl65-51-000. Exxon 
Corporation 

III. Pipeline Certificate Matters 
CP-1. 

Docket No. CP82-3S5-000. Natural Gas 
Pipeline Company of America 
CP-2. 

Docket No. CP85-105-000. United Cas Pipe 
Line Company 
CP-3. 


Docket No. CP85-67-000. United Cat Pipe 
Line Company 
Kenneth F. Plumb. 

Secretary. 

|FR Doc. 65M15 Filed 1-2-85: 3:37 pm| 
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FEDERAL RESERVE SYSTEM 

TIME AND DATE: Approximately 11:00 
a.m., Wednesday. January 9, 1965. 
following a recess si the conclusion of 
the open meeting. 

place: Marrincr S. Eccles Federal 
Reserve Board Building. C Street 
entrance between 20th and 21st Streets, 
NW„ Washington. DC 20551. 

status: Closed 

MATTERS TO BE CONSIDERED: 

1. Proposed changes to the Plans 
administered under the Federal Reserve 
System's employee benefits program. 

Z Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving tndmdual Federal 
Reserve System employees. 

3. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne. 
Assistant to the Board; (202) 452-3204. 
You may cal! (202) 452-3207, beginning 
at approximately 5 p m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeling. 

Dated: December 31.1984. 

Jamas McAfea. 

Associate Secretary of the Board. 

1FR Doc. 84-34030 Filed 12-31-84; 4 23 pmj 

•II UNO COOC 9210-0141 
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PACIFIC NORTHWEST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL 

SUNSHINE ACT MEETING 

AGENCY HOLDING THE MEETING: Pacific 
Northwest Electric Power and 
Conservation Planning Council 
(Northwest Power Planning Council). 

action: Notice of meeting to be held 
pursuant to the Government in the 
Sunshine Act (5 U S.C. 552b). 

status: Open. 

TIME AND DATE: January 9-10. 1985, 9:00 
a.m. 

PUkCt: Council Office Meeting Room. 
850 SW.. Broadway. Suite 1100. 
Portland. Oregon. 
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MATTERS TO BE CONSIDERED: 

January 9 

1 Council Decision on a Policy for Reducing 

the Load Uncertainty of the Direct 
Service Industries 

2 Revised Cost of Delaying the Model 

Conservation Standards Issue Paper 

3 Staff Presentation on Resource Financial 

and Economic Assumptions 

4 Stuff Presentation and Council Decision on 

Technical Corrections to the Model 
Conservation Standards 

5 Public Comment on Economic/ 

Demographic Assumptions Issue Paper 

6 Public Comment on Environmental Criteria 

for Resource Acquisition Issue Paper 
7. Council Business 


January JO 

8. Public Hearing on Proposed Fish and 
Wildlife Coals Amendment 
9 Continuation of any agenda items that 
were not completed on January 9 

Public comment will follow each item. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Bess Wong (503) 222-5161. 

Edward Sheets. 

Executive Director. 

|FR Doc. 85-416 Filed 1-2-65; 3 51 pm| 
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Part II 



Federal Trade 
Commission 

16 CFR Part 456 

Ophthalmic Practice Rules; Proposed 
Trade Regulation Rule; Notice of 
Proposed Rulemaking, 
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FEDERAL TRADE COMMISSION 
16 CFR Part 456 

Ophthalmic Practice Rules; Proposed 
Trade Regulation Rule 

agency: Federal Trade Commission. 
action: Notice of proposed rulemaking. 

summary: This proposed rule would 
remove total bans imposed by state law 
and certain forms of commercial 
ophthalmic practice. The proposed rule 
is intended to prevent consumer injury 
arising from public restraints on the 
permissible forms of ophthalmic practice 
that appear to increase consumer prices 
for ophthalmic goods and services, but 
which do not appear to protect the 
public health or safety. The proposed 
rule also contains minor modifications 
intended to clarify the prescription 
release requirement of 16 CFR Part 450 
(the Advertising of Ophthalmic Goods 
and Services Trade Regulation Rule, 
referred to in this notice as the 
"Eyeglasses Rule"). 

This notice sets out the rulemaking 
procedures to be followed, the text of 
the proposed rule (set forth as a 
modification of the Eyeglasses Rule), 
reference to the legal authority under 
which the rule is proposed, a statement 
of the Commission's reasons for 
proposing this rule, a list of specific 
questions and issues upon which me 
Commission Particularly desires written 
and oral comment an invitation for 
written comments, and instructions for 
prospective witnesses and other 
interested persons who desire to present 
oral statements or otherwise participate 
in this proceeding. 
dates: Written comments must be 
submitted on or before April 5,1985. 

Notification of interest in questioning 
witnesses must be submitted on or 
before March 8.1685. 

Prepared statements of witnesses and 
exhibits, if any, must be sumitted on or 
before April 26.1985 for witnesses at the 
Washington. D.C., hearings and May 31. 
1985 for witnesses at the San Francisco. 
California, hearings. 

Public hearings commence at 9:30 a.m. 
on May 20.1985 in Washington. D.C., 
and at 9:30 a.m. on June 17, 1985 in San 
Francisco. California. 
addresses: Written comments 
notifications of interest, prepared 
statements of witnesses and exhibits 
should be submitted in five copies to 
James P. Greenan, Presiding Officer. 
Federal Trade Commision. Washington. 

D C.. 20580, 202-523-3564. The Public 
hearings will be held in Room 332 
Federal Trade Commision Building. 6th 


Street and Pennsylvania Avenue NW.. 
Washington D.C.. and in Room 12470. 
San Francisco Regional Office of the 
Federal Trade Commission, 450 Golden 
Cate Avenue, San Francisco. California. 

FOR FURTHER INFORMATION CONTACT: 

Gary Hailey. Matthew Daynard. or 
Renee Kinsr.heck Bureau of Consumer 
Protection, Federal Trade Commission. 
Washington. D.C 20500. 202-523-3452. 
202-523-3427, or 202-523-3377. 

SUPPLEMENTARY INFORMATION: The 

proposed rule would remove four major 
cestraints imposed by state law on 
premissible forms of commercial 
practice: (1) Restrictions on employer- 
employee or other business 
relationships between optometrists or 
opticians and non-professional 
corporations or unlicensed persons; (2) 
limitations on the number of branch 
offices an optometrist or optician may 
operate: (3) restictions on the practice of 
optometry on the premises of 
merchantile establishments (such as 
department stores); and (4) bans on the 
practice of optometry under a trade 
name. 

The proposed rule would only prevent 
state or local governments from 
enforcing total bans on these forms of 
commercial ophthalmic practice; it 
would not interfere with the states' 
ability to regulate specific harmful 
practices as long as commercial practice 
itself is not directly or indirectly 
prohibited 

"Commercial practice” in the retail 
optical market is generally understood 
to refer to large-scale, high-volume 
providers. "Non commercial practice." 
on the other hand, describes small firms 
or independent "solo" practitioners. 

Legal impediments to the practice of 
optometry and opticianry in commercial 
settings restrain the growth and 
development of retail optical firms that 
offer optometric services and also 
restrain other high-volume, 

"commercial" businesses, which, 
through managerial efficiencies and 
economies of scale, are often able to 
charge lower prices for ophthalmic 
goods and services than small 
"noncommercial" practitioners. These 
restrictions also prevent commercial 
firms. 09 well as opticians and non¬ 
dispensing optometrists, from competing 
effectively with dispensing optometrists 
and ophthalmologists who offer both 
examination and dispensing services 
Individual practitioners are also 
precluded from establishing practices in 
mercantle locations such as shopping 
centers or department stores, where the 
potential for high-volume business 
exists. 


Proponents of commercial practice 
restraints justify them ns necessary to 
protect the public health, safety and 
welfare. The Commission has reason to 
believe, however, that these practice 
restrictions unnecessarily increase the 
price and reduce the accessibility of 
vision care without having any 
significant positive impact on the quality 
of vision care. This tentative belief is 
based primarily on empirical research 
conducted by the Commission's Bureaus 
of Economics and Consumer Protection 
and othe published studies. Comment on 
the methodology and validity of those 
studies is specifically requested. 

The proposed rule would also modify 
slightly the prescription release 
requirement of the Eyeglasses Rule. 16 
CFR Part 456. The proposed change** arc 
intended to eliminate areas of confusion 
which existed concerning the scope of 
the Eyeglasses Rule. The proposed rule 
modifications would involve no 
preemption of state law. 

Copiesof the staff report (entitled 
"State Restrictions on Vision Care 
Providers: The Effects on Consumers 
|uly 1980). the Bureau of Economics 
report (entitled "Effects of Restrictions 
on Advertising and Commercial Practice 
in the Professions: The Case of 
Optometry," September 1980). the 
contact lens report (entitled "A 
Comparative Analysis of Comsctic 
Contact Lens Fitting by 
Ophthalmologists. Optometrists and 
Opticians," December 1983), the Bureau 
of Consumer Protection’s study of the 
duplication of eyeglass lenses without a 
prescription (entitled "A Comparison of 
a Random Sample of Eyeglasses." July 
1979), and the study of the impact of the 
prescription release requirement 
(entitled "FTC Eyeglasses Study: An 
Evaluation of the Precription Release 
Requirement." 1981) may be obtained in 
person or by mail from: Public Reference 
Room (Room 130), Federal Trade 
Commission. 6th Street and 
Pennsylvania Avenue NW., Washington. 
DC 20580. 

Section A. Statement of the 
Commission's Reasons for the Proposed 
Rule 

On January 20,1978, the Commission 
directed the staff on the Bureau of 
Consumer Protection to initiate an 
investigation to determine whether 
restrictions on forms of commercial 
ophthalmic practice and limitations on 
the scope of practice of opticianry were 
unfair acts or practices within the 
meaning of section 5(a)(1) of the Federal 
Trade Commission Act. The decision to 
commence this investigation was based 
on consideration of evidence received 
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during the Commission's earlier 
ophthalmic advertising rulemaking 
proceeding. That investigation examined 
the adequacy of information available to 
consumers of vision care. It focused on 
how state and private advertising 
restrictions affect the cost, availability, 
and quality of vision care. 1 Evidence 
presented in that proceeding indicated 
that advertising reslictions were but one 
part of a larger system of public and 
private restraints on ophthalmic practice 
which may limit competition, increase 
prices, and limit the availability of 
vision care. 

The Commission staff addressed 
various types of public and private 
restraints in the course of this second 
investigation. With rcpect to restrictions 
on forms of commercial practice by 
ophthalmic providers, the staff 
examined four restraints imposed by 
state law: (1) Restrictions on employer- 
employee or other business 
relationships between optometrists or 
opticians and lay individuals and non¬ 
professional corporations: (2) limitations 
on the number of branch offices an 
optometrist or optician may operate; (3) 
restrictions on the practice of optometry 
and opticianry in commercial locations 
or on the premises of mercantile 
establishments; and (4) bans on the use 
of trade names by optometrists. Two 
categories of limitations on the scope of 
practice of opticianry were also studied 
by the staff; (1) Restrictions preventing 
opticians from fitting contact lenses: and 
( 2 ) restrictions prohibiting opticians 
from duplicating existing eyeglasses 
lenses in order to produce new pairs of 
eyeglasses. 

Staff assessed the impact on the price, 
quality, and availability of vision care of 
these restrictions. The ultimate issue 
addressed was whether higher prices 
and diminished access to vision care 
result from these restrictions and, if so, 
whether such consumer injury is 
counterbalanced by positive effects on 
quality of care. Staff received comments 


' The Correlation found public and private bans 
*** nondocapttve advertising by virion cara 
pmvidera and those providers' failure lo 
•pretarir prescription* to t» unfair acta or practice* 
in violation of oection S of the FTC Act The 
Sidling Fyeglasaes Rule (10 CFR Pari 456) 
♦‘Jlmlnated those bans on nondoceptivr advertising 
required vision care providers to furnish copies 
°f ptesaiptions to consumers after eye 
*i-imin*ti< 4 t* Subsequently, the U.S. Court of 
Appeals for the District of Columbia in American 
Optometric Association v. PTC F.2d 806 (D C 

O IHflOy. upheld the prescription release 

but remanded the advertising portions 

*ke Kyrglasses Rule for further consideration in 
Nfbt of the Supreme Court decision tn Bates v. State 
IW of Arizona. 433 U.S. 350 \\ 977 \. which found the 
nght of lawyers to advertise to be protected free 
»peer:h under the First Amendment lo the 
Constitution. 


from private citizens, members of the 
professions involved and their 
professional associations, and 
government officials during the 
investigation. Staff also researched 
current state laws, private associations* * 
regulations, and industry practices. To 
obtain data on the impact of these 
restrictions on the price, availability and 
quality of vision care, staff performed 
several research studies: (1] A study by 
the FTC*s Bureau of Economics 
measured the price and quality effects of 
commercial practice restrictions; (2] a 
shopper survey of optical 
establishments measured the accuracy 
of the duplication process; and (3) a 
study administered by Bureau of 
Consumer Protection staff measured the 
comparative ability of ophthalmologists, 
optometrists, and opticians to fit contact 
lenses. Professional groups including the 
American Academy of Ophthalmology, 
the Contact Lens Associaton of 
Ophthalmologists, the American 
Optometric Association, the Contact 
Lens Society of America, the Opticians 
Association of America, and the 
National Association of Optometrists 
and Opticians assisted in the design and 
administration of the contact lens fitting 
study and the American Optometric 
Association reviewed and analyzed the 
BE commercial practices study data. 
Studies performed by others were also 
reviewed. 

The staff has set forth the results of its 
initial investigation in a publicly 
available report entitled "State 
Restrictions on Vision Care Providers: 
The Effect on Consumers'* (July 1980). 
The Commission's decision to 
commence this rulemaking proceeding is 
based on consideration of the staff 
report and the public comments received 
in response to the Advance Notice of 
Proposed Rulemaking ("ANPR").* The 
ANPR, which was published in the 
Federal Register on December 2,1980. 
requested comment on the issues 
presented by this investigation and on 
what action, if any. the Commission 
should take. Specifically, the public was 
invited to comment on the evidence and 
findings contained in the staff report 
and on various alternatives to 
rulemaking. During the 60-day comment 
period. 247 comments were received 
from consumers, industry members and 
government officials. After 
consideration of the evidence contained 
in the staff report, the ANPR comments, 
and the recommendations of the staff, 
the Commission has determined that 
rulemaking is the most appropriate way 


■ 45 FR 7*823 (1980) 


to explore further the issues raised by 
this investigation. 

With respect to the proposed rule 
provisions concerning commercial 
practice restrictions, the staff report 
presents evidence that state laws which 
restrict the ability of optometrists to 
practice in commecial settings raise 
consumer prices but do not maintain or 
enhance the quality of vision care. 
Results obtained from the 1980 Bureau 
of Economics study ("BE Study") 
indicate that: (1) Prices of eyeglasses 
and eye examinations are significantly 
lower in cities where commercial 
practice is not restricted and in cities 
where advertising is not restricted; (2) 
commercial optometrists charge lower 
prices than non-commercial 
optometrists: (3) non-commercial 
providers who operate in markets where 
commercial practice is permitted charge 
less than their counterparts in cities 
where commercial practice is 
proscribed; and (4) there is no difference 
in overall quality of care between cities 
where commercial practice is permitted 
and cities where commercial practice is 
restricted. To assess quality, the study 
evaluated the accuracy of the 
prescriptions written by the sampled 
optometrists, the accuracy and 
workmanship of the eyeglasses 
dispensed by the examining optometrist, 
the thoroughness of the eye 
examination, and the extent of 
unnecessary prescribing of eyeglasses. 
Comment regarding the methodology 
and analysis of the BE study is 
requested below. 

The 1983 Bureau of Consumer 
Protection and Bureau of Economics 
study of contact lens wearers concluded 
that: (1) The quality of cosmetic contact 
lens fitting provided by opticians And 
commercial optometrists was not lower 
than that provided by ophthalmologists 
and non commercial optometrists, and 
(2) commercial optometrists charged 
significantly less for contact lenses than 
did any other group. To assess the 
quality of contact lens fitting, the study 
evaluated the relative presence or 
absence of several potentially 
pathological comeal conditions reluted 
to contact lens wear. Comment 
regarding the methodology and analysis 
of the contact lens study is requested 
below. 

The staff recommendation that the 
Commission engage in rulemaking 
proceedings regarding commercial 
practice restrictions is based primarily 
on the results of these studies, which 
contradict the claim that the entry of 
commercial firms into the market lowers 
the overall level of quality of vision 
care. At the same time, the results show 
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that average prices are significantly 
higher where commercial practice is 
restricted. Therefore, the Commission 
has reason to believe that these 
restrictions may be unfair acts or 
practices within the meaning of Section 
5 of the FTC Act. 

The proposed trade regulation rule 
would also modify the definition of the 
term “prescription" in the current 
Eyeglasses Rule to eliminate all 
references to contact lenses. Confusion 
has arisen as to whether eye doctors are 
required by the rule to state that 
patients whom they had examined were 
suitable candidates for contact lenses 
by writing “OK for contacts" or similar 
language on the prescription. This 
modification is consistent with staffs 
recommendation that the Commission 
not employ rulemaking to address the 
question of who should be permitted to 
fit contact lenses. Finally, the 
Commission has proposed several 
nonsubstantive changes to darify the 
rule. 

The staff report presented evidence 
that consumers are not always given 
eyeglasses prescriptions or contact lens 
specifications following the purchase of 
eyeglasses or contact lenses. If this were 
true, the report conducted, consumers* 
ability to obtain duplicate or 
replacement spectacle or contact lenses 
from the dispensers or fitters of their 
choice would be limited. This would be 
particularly true in states that prohibit 
duplication of spectade lenses or 
contact lens fitting by opticians. 

However, the staff report did not 
recommend rulemaking to eliminate 
those state restraints on duplication of 
lenses or contact lens fitting by 
opticians. The Commission concurs with 
this recommendation and. therefore, has 
not proposed rulemaking in this area. 
The staff report recommended that, 
instead of proposing to remove these 
state restraints, the Commission extend 
the prescription release requirement of 
the Eyeglasses Rule to require a 
consumer's eyeglasses dispenser or 
contact lens fitter to provide upon 
request a copy of that consumer's 
current eyeglasses prescription after the 
dispensing process is complete, or a 
copy of the complete contact lens 
specifications after the initial fitting 
process is complete. However, the 
proposed trade regulation rule does not 
contain provisions extending the 
presscription release requirement of the 
Eyeglasses Rule. The recommendations 
in the staff report regarding extension 
were based on compluints that 
consumers were sometimes denied 
access to their eyeglasses prescriptions 
and contact lens specifications. 


However, those complaints were few in 
number, and the Commission has no 
reason to believe that a significant 
number of dispensers and fitters are 
currently refusing to provide consumers 
with their prescriptions or 
specifications. Nevertheless, comment is 
requested on these issues. 

The Commission has carefully and 
deliberately considered the staff report 
and recommended trade regulation rule 
and the comments received in response 
to the Advance Notice of Proposed 
Rulemaking. Based on the evidence 
presented to date, the Commission 
believes that the initiation of a 
rulemaking proceeding would be in the 
public interest 

The public is advised that the 
Commission has not adopted any 
findings or conclusions of the staff. All 
findings in this proceeding shall be 
based solely on the rulemaking record. 
Accordingly, the Commission invites 
comment on the advisability and 
manner of implementation of the 
proposed rule. 

The Commission's Rules of Practice 
shall govern the conduct of the 
rulemaking proceeding, except that, to 
the extent that this notice differs from 
the Rules of Practice, the provisions of 
this notice shall govern. This alternative 
form of proceeding is adopted in 
accordance with ( 1.20 of those rules (16 
CFR 1.20). 

Section B. Section-by~Section Analysis 

The following discussion is intended 
to highlight the major provisions of the 
proposed rule, and to explain briefly 
their anticipated effect. Sections of the 
Eyeglasses Rule that would remain 
unchanged and which were explained in 
the Statement of Basis of Purpose of the 
Eyeglasses Rule 3 will not be described 
here. 

Sectian 456.1 defines relevant terms 
and contains new definitions as we!! as 
technical modifications to tenns In the 
Eyeglasses Rule. 

The term "patient" has been 
substituted for the term '‘buyer" in 
paragraph (a) to conform more closely to 
indmOsy usage. 

tfie#pecific terms "ophthalmologist" 
and "optometrist" in paragraphs (e) and 
(f) have been substituted for the general 
word "refractlonist" in { 456.1(h) of the 
original rule to define those categories 
of providers—Doctors of Medicine. 
Ostepathy and Optometry—who are 
qualified under state law to perform eye 
examinations. This change was made 
for two reasons. First, the use of the 
term "rcfractionist" in the original rule 


*43 FR 23.992 (107S). 


has caused confusion because it is not 
generally used by consumers or the 
industry. Second, certain provisions of 
the proposed rule permitting commercial 
practice do not apply to 
ophthalmologists. The term 
"refractionist" has been deleted so that 
this distinction is clear. 

The term "prescription" is defined in 
paragraph (h) as those specifications 
necessary to obtain spectacles lenses 
Thus, the prescription that is released to 
the patient need only contain the data 
on the refractive status of the patient s 
eyes, and any information, such as the 
date or signature of the examining 
optometrist or ophthalmologist, that 
state law requires in a legally filloble 
eyeglass prescription. In addition, all 
references to contact lenses have been 
deleted from the definition in order to 
end the confusion generated by the 
original definition concerning the 
obligation of optometrists and 
ophthalmologists to place the phrase 
"OK for contact lenses" (or similar 
words) on prescriptions. No such 
obligation would exist under the 
proposed definition. Another purpose of 
this change is to darify the fact that the 
prescription release requirement 
(I 456.2) doe9 not affect state laws 
regulating who is legally permitted to fit 
contact lenses. This proposed change 
would not affect the current requirement 
that optometrists and ophthalmologies 
give spectacle prescriptions to alt 
patients whose eyes they examine, 
including those patients who wear or 
intend to purchase contact lenses. 

A "trade name ban" is defined in 
paragraph (j) to cover any state law or 
regulation that prohibits optometrists 
from practicing or holding themselves 
out to the public under trade or 
corporate names. The discussion of 
§ 456.4(a)(4) below explains the scope of 
the proposed rule with respect to 
eliminating trade name bans on how the 
states may regulate the use of trade 
names. 

Sections 456.2 through 455.6 of the 
Eyeglasses Rule have been deleted in 
accordance with the court's decision in 
American Op !o me trie Association v. 
FTC , 626 F.2d 697 (D.G Cir. 1980), which 
remanded those portions of the rule to 
the Commission for further 
consideration. 

New $ 456.2 contains minor 
modifications to the release of 
prescription requirement of the 
Eyeglasses Rule (originally | 456,7) 
which was upheld by the court in 
American Optometric Association v. 
FTC \ and which remains in effect The 
rule requires that eye doctors give 
spectacle prescriptions to consumers 
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immediately after performing eye 
fXHmlnations. Comment is requested 
below as to whether the prescription 
release requirement should be modified 
in a variety of ways. 4 

Section 450.4(a) would prohibit state 
or local governments from enforcing 
certain existing bans on commercial 
ophthalmic practice. By removing 
prohibitions on these forms of practice, 
the rule would permit optometrists and 
opticians to engage in commercial 
ophthalmic practice if they desire to do 
$o; it would not mandate that any 
practitioner engage in any specific mode 
of practice. At the same time, the rule 
would not interfere with a state's ability 
to control specific harmful practices as 
long as the commercial practices 
allowed by this section are not directly 
or indirectly prohibited. Section 450.5, 
paragraphs (b) through (e). serve 
primarily to explain the limited scope of 
§ 456.4(a) by providing examples of how 
the states might regulate commercial 
practice, if necessary, short of 
prohibiting it altogether. For this reason, 
the provisions of { 456.5(bH* *) are 
discussed here with the corresponding 
operative provisions of { 450.4(8).* 

Paragraph (a)(1) would prevent state 
and local governments from prohibiting 
employer-employee or other business 
relationships between optometrists or 
opticians and persons other than 
ophthalmologists or optometrists. 
Specifically, this section would remove 
a variety of state-imposed restrictions 
that prevent optometrists and opticians 
from working for or associating with 
non professional corporations or lay 
individuals. 

The rule would allow the states to 
take action, however, to protect the 
health and safety of their citizens to the 
extent it may be threatened by specific 
practices. As indicated in $ 456.5(b), for 
example, a state may decide to prevent 
unlicensed persons from improperly 
interfering in the professional judgments 
of optometrists and opticians. Or a state 
could choose to prohibit commission 
payments as a form of compensation for 
optometrists or opticians. The proposed 
rule would only prohibit regulations or 
restrictions that effectively ban 
employer-employee or other business 


*"TH* »uifT had recommended that the nilr be 
*iodifi*d to require the retrain* of a prescription 
only when a patient request* one. Tba Commission 
h«t* ilrcided to propose no change in Ihh ndt 
poovUion at this time, but rather to request 

• omment on the issue. 

k The Commission does not Intend lo imply that 
the types of regulation cited in I 456 S{bH*) 
limirable. but cites them merely as cnumplrs of 
»Ute regulation that would not be eliminated »f the 
P*>po*ed rule were adopted. 


relationships between optometrists or 
opticians and others. 

Paragraph (a)(2) would prohibit state 
or local restrictions on the number of 
offices that an optometrist, optician or 
any other person may operate. This 
provision would permit any person, 
including any corporation, who provides 
eye examinations or ophthalmic goods 
and services to own or operate any 
number of offices. Thus, a state under 
this section could not require that an 
office be open only when the 
optometrist who owns it is in personal 
attendance. 

The proposed rule would not. 
however, prevent states from regulating 
how services are provided at each 
office. For example, as explained in 
S 456.5(c), states could require that 
ophthalmic goods or eye examinations 
provided at each office be supplied by a 
person qualified under state law to do 
so. The proposed rule would only 
prohibit regulations that restrict the 
ownership of any particular number of 
offices by optometrists, opticians, or 
other persons. 

Paragraph (a)(3) would remove state 
and local restrictions that prohibit 
optometrists from locating an office in a 
pharmacy, department store, shopping 
center, retail optical dispensary, or other 
mercantile location. This provision 
would permit optometrists to establish 
offices In high-traffic areas, such as drug 
stores and shopping centers, or near 
retail opticians. Optometrists would also 
be able to lease office space from non¬ 
professional corporations or lay 
individuals. 

As explained in { 456.5(d). however, 
the proposed rule would not interfere 
with a state's ability to enforce general 
zoning laws. In addition, states would 
retain the discretion to regulate leasing 
arrangements between optometrists and 
corporations or lay persons in order to 
prevent specific harmful practices. The 
proposed rule would remove only those 
regulations that prohibit optometrists 
from practicing in mercantile locations. 

Paragraph (a)(4) woulds prohibit all 
state or local bans that prevent 
optomerist8 from practicing or holding 
themselves out to the public under a 
trade name. This provision would permit 
an optometrist to adopt an assumed or 
corporate name, or any name other than 
the one appearing on the petitioner's 
license, subject of course to the laws 
and regulations governing deception or 
infringement that apply to trade name 
practice by all persons. 

Section 456.5(e) explains that the 
proposed rule would not. however, 
prevent states from enforcing laws that 
are reasonably necessary to prevent the 


deceptove use of trade names. If states 
desire to ensure full professional 
identification, for example, they could 
require that the identity of the 
optometrist be disclosed to the patient 
at the time the eye exmination is 
performed or opthalmic goods and 
serv ices are dispensed. The proposed 
rule only would prevent a state from 
enforcing restrictions that prohibit the 
practice of optometry under a trade 
name. 

Section 456.4(b) restates the last 
paragraph of $ 456.3 of the original 
Eyeglasses Rule. It simply exempts 
every state or local governmental entity 
or officer from financial liability for 
violations of the proposed rule. 

Section 456.5(f) would make It clear 
that the Commission intends that the 
proposed rule could be used as a 
defense in legal or administrative 
proceedings, or affirmatively for 
declarative. Injunctive, or other relief. 

Section C Invitation To Comment 

All interested persons are hereby 
notified that they may submit data. ' 
views, or arguments on any issue of fact, 
law or policy which may have bearing 
upon the proposed rule. Such comments 
may be either in writing or orally. 
Written comments w ill be accepted until 
April 5,1965 and should be addressed to 
James P. Green, Presiding Officer, 
Federal Trade Commission. 

Washington. D.C. 20560. 202-52^-3564. 
To assure prompt consideration, 
comments should be identified as 
"Ophthalmic Practice Rulemaking 
Comment." Please furnish five copies of 
all comments. (Instructions for persons 
wishing to present their views orally are 
found in Sections E and F of this notice). 

While the Commission welcomes 
comments on any issues which you feel 
may have bearing upon the proposed 
rule, questions on which the 
Commission particularly desire 
comments are listed in Section E Wow. 
All comments and testimony should be 
referenced specifically to either the 
Commission’s questions or the section of 
the proposed rule being discussed. 
Comments should include reasons and 
data for the position. Comments 
opposing the proposed rule or specific 
provisions should, if possible, suggest a 
specific alternative. Proposals for 
alternative regulations should include 
reasons and data that indicate why the 
alternatives would better serve the 
purposes of the proposed rule. 

Comments should include a full 
discussion of all the relevant facts and 
he based directly or firsthand 
knowledge, personal experience or 
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general understanding of the particular 
issues addressed by the proposed rule. 

Section D. Questions and Issues 

In the Advance Notice of Proposed 
Rulemaking, the Commission invited 
public comment regarding which hearing 
format should be used if die 
Commission decided to intitiate a 
rulemaking proceeding: however, none 
of the comments we received dealt with 
this issue. The Commission has decided 
to employ a modified version of the 
rulemaking procedures specified in 
§1.13 of the Commission's Rules of 
Practice, proceeding with a single Notice 
of Proposed Rulemaking and the “no 
designated issues" format. Set forth 
below is a list of sepcific questions and 
issues upon which the Commission 
particularly desires comment and 
testimony. The list of questions is not 
intended to be a list of “disputed issues 
of material fact that are necessary to 
resolve." and any right to cross-examine 
will be determined with reference to the 
criteria set forth in the Commission's 
Rules of Practice. 

Interested persons are urged to 
consider carefully the following 
questions. The Commission retains its 
authority to promulgate a Gnal rule 
which differs from the proposed rule in 
ways suggested by these questions and 
based upon the rulemaking record. 

1. The 1980 BE study selected survey 
subjects who had myopia, which is a 
relatively routine visual problem. Is 
there any evidence to indicate that the 
quality results would have differed if the 
study had included patients with less 
common vision problems? 

2. Persons with eye pathology were 
excluded from the sample in the BE 
study. The study did, however, attempt 
to measure whether the tests necessary 
to detect pathology and assess vision 
problems w r ere performed. Is the use of 
“process** tests, rather than outcome 
tests, inappropriate methodology? Are 
there reasons to believe that the 
procedures and tests performed to 
detect eye disease were not performed 
adequately by those optometrists 
surveyed? 

3. The BE study was designed to 
measure the effects of commercial 
practice independent of advertising and. 
in fact, found that commercial practice 
had an independent downward impact 
on price even where advertising was 
permitted. The BE study data, however, 
were collected before the advent of 
advertising in some states. Some people 
have asserted that the study's price 
findings concerning the impact of 
advertising restrictions are unreliable 
because the data were collected before 
the full impact of the Bates case was 


felt. Are there reasons why the study's 
findings that commercial practice has an 
indepndent effect on price should not be 
relied on? 

4. In Its study of commercial practice, 
the FTC's Bureau of Economics used a 
multivariate statistical technique to 
make certain adjustments to the raw 
price data to account for cost of living 
differences between cities, differences 
among survey subjects in prescriptive 
needs, differences among cities in the 
supply of optometrists, and differences 
among cities in the demand for 
optometric services. The Bureau of 
Economics states that failure to account 
for the effects of these variables could 
lead to inappropriate conclusions about 
the impact of commercial practice 
restrictions on price. In a study of this 
nature, is it appropriate to analyze 
differences between average adjusted 
prices rather than average unadjusted 
prices? Would any other adjustment 
technique have been more appropriate 
thant he technique used by the Bureau 
of Economics? 

5. The 1983 contact lens wearer study 
analyzed only cosmetic contact lens 
wearers. Is there any evidence to 
indicate that the quality results would 
have differed if the study's subjects had 
included wearers who were aphakic or 
who suffered from unusual medical or 
visual problems? 

6. The contact lens wearer study 
analyzed current contact lens wearers 
rather than former wearers. Is there any 
reason to believe that the distribution of 
former contact lens wearers (or, 
“unsuccessful wearers") among the 
different fitter groups is significantly 
different than that of current wearers (or 
"successful wearers")? 

7. What are the costs and benefits of 
trade name bans? How do trade name 
bans affect the ability of optometrists to 
engage in commercial practice? Are 
these bans necessary to prevent 
deception? Would it be possible for 
commercial ophthalmic practice to 
develop if employment, branching and 
location restrictions were eliminated, 
but not trade name bans? 

8. What is the effect of laws that 
require that trade name advertising 
disclose the names of all optometrists 
practicing under the trade name? Are 
such disclosure requirements necessary 
to prevent deception or other harm to 
consumers? 

9. The proposed rule would remove 
restrictions on commercial optometric 
practice imposed by state law or 
regulation. Do private associations also 
restrain commercial practice through 
restrictive membership requirements or 
other means? If state-imposed 
restrictions were removed, would 


association-imposed restrictions haves 
significant impact on the nature and 
extent of commercial practice? If so. 
should the proposed rule be amended to 
remove association-imposed 
restrictions? 

10. Should the prescription release 
requirement contained in the Eyeglasses 
Rule be modified to require that 
spectacle lens prescriptions be given to 
patients only in those instances where 
patients requested them? if so. for how 
long a period of time should 
ophthalmologists and optometrists be 
required to respond to that request? 
Does the current requirement that a 
prescription be tendered in evey 
instance result in confusion in some 
consumers' minds as to whether they 
should in every instance fill that 
prescription? What costs does the 
current requirement impose on 
ophthalmologists and optometrists who 
are required to tender a prescription that 

• every patient may not want? Are 
consumers generally aware of their right 
to seek and obtain their prescriptions? If 
so. are consumers generally aware of 
how they may use their prescriptions? 

11. Should the prescription release 
requirement be modified to require 
ophthalmologists and optometrists to 
offer to provide spectacle lens 
prescriptions to patients? If so, what are 
the relative merits of requiring that the 
examiner make that offer (a) orally, (b) 
by posting a written notice in his or her 
office, or (c) in some other manner? 
Should the offer be required to include 
some explanation of why the offer is 
being made, or how the offered 
prescription can be used by the 
consumer? To what extent if any, would 
a requirement to offer to provide 
prescription reduce the costs of the 
current requirement? 

2. Should the prescription release 
requirement be repealed altogether? Is 
this requirement, even when modified to 
require release only upon request, 
unnecessary? What are the costs and 
benefits of the prescription release 
requirement? 

13. Should optometrists and 
ophthalmologists be required to release 
duplicate copies of prescriptions to 
consumers who lose or misplace their 
original prescriptions? If so. should they 
be allowed to charge for the duplicate 
copies? 

14. The staff had received few 
complaints from consumers who wished 
to obtain replacement or duplicate pairs 
of eyeglasses from someone other than 
their original dispenser but were refused 
access to their current spectacle lens 
prescriptions. Do a significant number of 
eyeglass dispensers refuse to return 
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■ prescriptions to consumers? Can 

■ consumers reasonably avoid such 
H problems? What arc the costs and 

B benefits of (a) a nile provision requiring 
B jha? eyeglass dispensers return Tillable 
B proscriptions to consumers, (b) efforts to 
I increase consumer awareness of the 
fl p^‘ti tn determine whether a particular 
B difp^nser will provide a copy of the 
B proscription before deciding where to 
B purchase eyeglasses, or (c) other 
B actions? 

I 15. The staff has received few 
1 crr-plaints from consumers who wanted 
I to lu:y replacement contact lenses from 
I 1 ,-irieon* other than their original fitter 
I but wore refused access to their lens 
I gju-L .cations. Are a significant number 
I of i intact lens wearers refused access 
I to their lens specifications? Can 
I cons imers reasonably avoid such 
problems? What are the costs and 
I benefits of (a) a rule provision requiring 
I release of specifications, (b) efforts to 
I im-T me consumer awarnieia of the 
I n> ! to determine whether a particular 
I examiner will provide specifications 
I Ufcre deciding where to purchase 
Unses. or (c) other actions? 

lb The contact lens study* found that 
the prices charged for replacement 
co: a act lenses vary widely. Is that price 
| ihr, vi sion explained by differences in 
It ns or service quality, or U it evidence 
' of a lack of competition? If the latter. 

what is the cause of this lack of 
I competition? 

$n< tion E. Public Hearings 

Two sets of public hearings will be 
h j on this proposed trade regulation 
1 The first will commence on May 20, 
at 9 30 e.m. in Room 332,6th Street 
»rul Pennsylvania Avenue. N T W. 
Washington, DC. The second will 
commence on June 17,1985, at 8:30 o.m. 

[ in Room 12470 450 Golden Gate 

Avenue, Sen Francisco. CA. Tentatively 
scheduled arc 10 days of public hearings 
a! each site. 

Persona desiring to present their 
' »ews orally at the bearings should 
advise James P. Grecnan. Presiding 
Officer. Federal Trade Commission. 
Washington. D.C 20580. 202-523^-3564. 
soon as possible. 

The Presiding Officer appointed for 
| this proceeding shall have ail powers 
pirscribed in 18 CFR 1.13(c), subject to 
any limitations described in this notice. 

Section F. Instruction to Witnesses 

1 Advance notice. If you wish to 
testify at the hearings, please notify the 
Presiding Officer immediately by letter 
<jr telephone of your desire to appear 
«»nd file with him or her your complete, 
word-for-word statement no later than 
April 28,1985 for witnesses ut the 


Washington. D.C hearings and May 31. 
1985 for witnesses at the San Francisco. 
California hearings. (You may testify at 
only one of the hearings.) This advanced 
notice is required so that other 
interested persons can determine the 
need to ask you questions and have an 
opportunity to prepare. Any cross- 
examination that is permitted may cover 
any of your written testimony, which 
will be entered into the record exactly 
as submitted Consequently, it will not 
be necessary for you to repeat this 
statement at the hearing. You may 
simply appear to answer questions with 
regard to your written statement or you 
may deliver a short summary of the 
most important aspects of the statement 
within time limits to be set by the 
Presiding Officer. As a general rule, your 
oral summary should not exceed twenty 
minutes. 

Prospective witnesses arc advised 
that they may be subject to questioning 
by designated representatives of 
interested parties and by members of 
the Commission's staff. Prospective 
witnesses arc also advised that they 
may be questioned about any data they 
have that supports or was used as a 
basis for general statements made in 
their testimony. Such questioning will be 
conducted subject to the discretion and 
control of the Presiding Officer and 
within such time limitations as he may 
impose. In the alternative, the Presiding 
Officer may conduct such examination 
himself or he may determine that full 
and true disclosure as to any issue or 
question may be achieved through 
rebuttal submissions or the presentation 
of additional ora) or written statements. 
In all such instances, the Presiding 
Officer shall be governed by the need 
for a full and true disclosure of the facts 
and shall permit or conduct such 
examination with due regard for 
relevance to the factual issues rained by 
the proposed rule and the testimony 
delivered by each witness. 

2. Use of Exhibits. Use of exhibits 
during oral testimony is encouraged, 
especially when they are to be used to 
help clarify technical or complex 
matters. If you plan to offer documents 
as exhibits, file them as soon as possible 
during the period for submission of 
written comments so they can be 
studied by other interested persons. If 
those documents are unavailable to you 
during this period you must file them as 
soon as possible thereafter and not later 
than the deadline for filing your 
prepared statement. Mark each of the 
documents with your name, and number 
them in sequence. (&#.. Jones Exhibit 1). 
Please also number all pages of each 
exhibit. The Presiding Officer has the 
power to refuse to accept for the 


rulemaking record any hearing exhibits 
that you have not furnished by the 
deadline. 

3. Expert Witnesses. If you are going 
to testify as an expert witness, you must 
attach lo your statement a curriculum 
vitae . biographical sketch, resume or 
summary of your professional 
background and a bibliography of your 
publications. It would be helpful if you 
would also include documentation for 
the opinions and conclusion* you 
express by footnotes to your statements 
or in separate exhibits. If your testimony 
is based upon or chiefly concerned with 
one or two major research studies, 
copies should be furnished. The 
remaining citations to other works can 
be accomplished by using footnotes in 
your statement referring to those works. 

4. Results of surveys and other 
research studies. If in your testimony 
you will present the results of a survey 
or other research study, as distinguished 
from simple references to previously 
published studies conducted by others, 
you must also present as an exhibit or 
exhibits all of the following information 
that is available to you: 

(a) A complete report of the survey or 
other research study and the 
information and documents Hated in (b) 
through (e) below if they are not 
included in that report. 

(b) A description of the sampling 
procedures and selection process, 
including the number of persons 
contacted, the number of interviews 
completed, and the number of persons 
who refused to participate In the survey. 

(c) Copies of all completed 
questionnaires or interview reports used 
in conducting the survey or study if 
respondents were permitted to answer 
questions in their own words rather than 
required to select an answer from one or 
more answers printed on the 
questionnaire or suggested by the 
interviewer. 

(d) A description of the methodology 
used in conducting the survey or other 
research study including the selection of 
and instructions to interviewers, 
introductory remarks by interviewers to 
respondents, and a sample 
questionnaire or other data collection 
instrument 

(e) A description of the statistical 
procedures used to analyze the data and 
all data tables which underlie the results 
reported. 

Other interested persons may wish to 
examine the questionnaires, data 
coiiection forms and any other 
underlying data not offered as exhibits 
and which serve os a basis for your 
testimony. This information, along with 
computer tapes that were used (o 
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conduct analyses, should be made 
available (with appropriate explanatory 
data) upon request of the Presiding 
Officer. The Presiding Officer will then 
be in a position to permit their use by 
other interested persons or their 
counsel. 

5. Identification . number of copies, 
and inspection . To assure prompt 
consideration, all materials filed by 
prospective witnesses pursuant to the 
instructions contained in paragraphs 1-4 
above should be identified as 
"Ophthalmic Practice Rulemaking 
Statement*' ("and Exhibits/* if 
appropriate), submitted in five copies 
when feasible and not burdensome, and 
should include the name, title, address, 
and telephone number of the 
prospective witness. 

6. Reasons for requirement . The 
foregoing requirements arc necessary to 
permit us to schedule the time for your 
oppeuranccs and that of other witnesses 
in on orderly manner. Other interested 
parties must have your expected 
testimony and supporting documents 
available for study before the hearing so 
they can decide whether to question you 
or file rebuttals. If you do not comply 
with all of the requirements, the 
Presiding Officer has the power to 
refuse to let you testify. 

7. Genera/ procedures. These hearings 
will be informal and courtroom rules of 
evidence will not apply. You will not be 
placed under oath unless the Presiding 
Officer so requires. You also are not 
required to respond to any question 
outside the area of your written 
statement. However, if such questions 
are permitted, you may respond if you 
feel you are prepared and have 
something to contribute. The Presiding 
Officer will assure that all questioning is 
conducted in a fair and reasonable 
manner and will allocate time according 
to the number of parties participating, 
the legitimate needs of each group for 
full and true disclosure, and the number 
and nature of the factual issues 
discussed. The Presiding Officer further 
has the right to limit the number of 
witnesses to by heard if the orderly 
conduct of the hearing so requires. 

The deadlines established by this 
notice will not be extended and hearing 
dates will not be postponed unless 
hardship can be demonstrated. 

Section G. Notification of Interest 

If you wish to avail yourself of the 
opportunity to question witnesses you 
must notify the Presiding Officer by 
March 8 . 1985 of your position with 
respect to the proposed rulemaking 
proceeding. Your notification must be in 
sufficent detail to enable the Presiding 
Officer to identify groups with the same 


or similar interests respecting the 
general questions and issues provided in 
Section E of this notice. The Presiding 
Officer may require the submission of 
additional information if your 
notification is inadequate. If you fail to 
file an adequate notification in sufficient 
detail, you muy be denied the 
opportunity to cross-examine witnesses. 

Before the hearings commence, the 
Presiding Officer will identify groups 
with the same or similar interests in the 
proceeding. These groups will be 
required to select a single representative 
for the purpose of conducting direct or 
cross-examination. If they are unable to 
agree, the Presiding Officer may select a 
representative for each group. The 
Presiding Officer will notify all 
interested persons of the identity of the 
group representatives at the earliest 
practicable time. 

Group representatives will be given 
an opportunity to question each witness 
on any issue relevant to the proceeding 
and within the scope of the testimony. 
The Presiding Officer may disallow any 
questioning that is not appropriate for 
full and true disclosure as to relevant 
issues. The Presiding Officer may 
impose fair and reasonable time 
limitations on the questioning. Given 
that questioning by group 
representatives and the staff will satisfy 
the statutory requirements with respect 
to disputed issues, no such issues will 
be designated by the Presiding Officer 

Section II. Post-Hearing Procedures 

The Presiding Officer will establish 
the time that you will be afforded after 
the close of the hearings to file rebuttal 
submissions, which must be based only 
upon identified, properly cited matters 
already in the record. The Presiding 
Officer will reject all submissions which 
are essentially additional written 
comments rather than rebuttal. The 
rebuttal period will include the time 
consumed in securing a complete 
transcript. 

Within a reasonable time after the 
dose of the rebuttal period, the staff 
shall release its recommendations to the 
Commission as required by the 
Commission's Rules of Practice. The 
Presiding Officer’s report shall be 
released not later than 30 days 
thereafter and shall include a 
recommended decision based upon his 
or her findings and conclusions as to all 
relevant and material evidence. Post¬ 
record comments, as described in 
5 1.13(h) of the Rules of Practice, shall 
be submitted not later than 60 days after 
the publication of the Presiding Officer s 
report. 


Section I. Rulemaking Record 

In view of the substantial rulemaking 
records that have been established in 
prior trade regulation rulemaking 
proceedings (and the consequent 
difficulty in reviewing such records), the 
Commission urges ail interested persons 
to consider the relevance of any 
material before submitting it for the 
rulemaking record. While the 
Commission encourages comments on 
its proposed rule, the submission of 
material that is not generally probuttve 
of the issues posed by the proposed rule 
merely overburdens the rulemaking 
record and decreases its usefulness 
both to those reviewing the record md 
to interested persons using it during the 
course of the proceeding. The 
Commission's rulemaking staff has 
received similar instruction. 

Material that the staff has obtained 
during the course of its investigation 
prior to the initiation of the rulemaking 
proceeding but that is not placed in the 
rulemaking record will be made 
available to the public to the extent that 
it is considered to be nonexempt from 
disclosure under the Freedom of 
Information Act. 5 U.S.C 552. 

The rulemaking record, as defined in 
18 CFR 1.18(a). will be made available 
for examination in Room 130. Publir 
Reference Room, Federal Trade 
Commission. 6th Street and 
Pennsylvania Avenue NW, Washington, 
DC. 

Section J. Preliminary Regulatory 
Analysis 

/. Need for and Objectives of the 
Proposed Rule 

The Federal Trade Commission (FTC) 
is examining restrictions on the delivery 
of eye care services and products in an 
effort to ensure maximum consumer 
access to these goods and services ut 
the lowest possible price, without any 
compromise in the quality of vision care. 
This preliminary regulatory analysis is 
included in the Notice of Proposed 
Rulemaking in order to facilitate its 
availability to the public. 

The proposed rule would remove 
state-imposed restrictions that bar 
certain forms of commercial ophthalmic 
practice and would clarify the current 
prescription release provisions of 16 
CFR Part 456, the Advertising of 
Ophthalmic Goods and Services Trade 
Regulation Rule, which is referred to in 
this analysis as the "Eyeglasses Rule." 
Detailed information regarding the 
investigation, findings, and reasoning 
that support the proposed rule is 
contained in preceding sections of this 
Notice and is incorporated by reference 
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into this analysis, and in the FTC Staff 
Report entitled “Slate Restrictions on 
Vision Care Providers: The Effects on 
Consumers'* (July 1900). 

The Federal Trade Commission has 
identified several such restrictions that 
it has reason to believe limit competition 
in the delivery of eye care goods and 
services and cause substantial consumer 
injury. These restrictions appear to 
decrease consumer access to vision care 
»erv;ces, increase the cost of these 
services, and impede the growth of 
"non traditional" eye care practices, but 
fail to provide offsetting improvements 
in quality of care. The restrictions in 
question prohibit: (1) Business 
relationships between optometrists or 
opticians and lay individuals or firms; 

(2) the opera bon or ownership of branch 
offices by vision care providers; (3) the 
location of optometrists* offices in 
ph.irmades, department stores, 
shopping centers, retail optical 
ti:spensartes, or other mercantile 
settings; and (4) the use of trade names 
by < ptumelnsU. The proposed rule 
would prohibit enforcement of the 
restrictions enumerated above but 
w itild not interfere with a state's ability 
to enforce specific restrictions aimed at 
control of harmful practices. 

The proposed rule would also clarify 
the Eyeglasses Rule’s current 
prescription release requirement by 
modifying the definition of prescription. 

II Legal Authority 

The Commission has reason to believe 
that the public restrictions discussed 
above may be unfair acts or practices 
vn ithin the meaning of sections 5 and 18 
of the Federal Trade Commission Act, 

15 U.S.C. 45 and 57(a) because such 
restrictions may cause substantial injury 
to consumers that is not outweighed by 
any countervailing benefits and that 
consumers cannot reasonably avoid. 

III Alternatives Considered by the 

Commission 

The Commission notes that 
alternatives under consideration are 
procedural, not substantive. Unlike 
Rome regulatory initiatives where 
alternative substantive approaches to 
attain the same ends may exist, in this 
instance the Commission’s intent is to 
permit certain forms of ophthalmic 
practice to exist in the mar ketplace, in 
the face of state laws explicitly banning 
them. Thus, the alternatives to the 
promulgation of a rule focus solely on 
other approaches for attaining the 
relaxation of those state restrictions. In 
the discussion that follows we detail the 
f usts and benefits associated with the 
attainment of the goal of permitting 
commercial ophthalmic practice. 


Assuming the broadest application of 
successful outcomes, the same costs and 
benefits would result irrespective of the 
process used to achieve those ends. We 
discuss all costs and benefits for the 
rulemaking option only. To the extent 
that the use of alternative procedural 
options may impose different coats and 
benefits in pursuing the substantive 
goals, we discuss those in each section. 

1. Model State Law 

Rather than promulgating a trade 
regulation rule,the Commission could 
issue a public report with a model state 
law or guidelines for voluntary change 
which embody the Commission's 
findings and objectives. Adoption of 
these guidelines in whole or in part 
would be at the discretion of each state. 
(See Advance Notice of Proposed 
Rulemaking, 45 FR 79828-79829 (1980). 
for a detailed discussion of possible 
subjects to include in such a model state 
law.) 

Z Cases 

One alternative to rulemaking is for 
the Commission to issue formal 
complaints on a case-by-case basis 
against a particular state, private 
association or ophthalmic practitioner 
alleged to have engaged in unfair acts or 
practices. 

3. A to Further Action by the FTC 

The Commission could take no further 
action and close the investigation. The 
stuff report and economic studies which 
serve as the primary evidentiary bases 
for the Commission's decision to 
proceed with rulemaking could instead 
be made available to state regulatory 
bodies in the hope that they would take 
corrective action in this area. 

IV. Cost-Benefit Analysts 

The entitles that will be affected by 
the proposed rule are state and local 
agencies involved in regulation of vision 
care providers: optometrists, 
ophthalmologists, opticians, and other 
persons engaged in the provision of eye 
care; and consumers of vision care 
goods and services. The following cost- 
benefits analyses of the proposed rule 
and each alternative refer to particular 
affected entities whenever possible 

In 1982. approximately 22.000 
optometrists. 12,000 ophthalmologists, 
and 26.000 opticians were engaged in 
active practice. The majority of 
optometrists are self-employed or 
practice with the other optometrists as 
members of a professional corporation. 
Approximately 10% of optometrists are 
employed by large optical chains, 
department stores, or opticians. 
Consumers annually spend 


approximately S8 billion on ophthalmic 
goods and sen-ices. Chain optical stores 
currently hold 15% of the retail eyeware 
market. 

/. Proposed Rule 

Costs, Adverse Ftffccts: No direct 
compliance costs would be imposed on 
any affected sector by the proposed 
rule’s removal of state restrictions on 
commercial forms of practice. 

a. Cocts to Affected Government 
Entities: The proposed rule would 
remove state statutes and state board 
regulations which ban commerical forms 
of practice. Indirect costs might arise 
should state or local regulatory agencies 
decide to enact new regulations to 
control potentially harmful practices. In 
addition to the cost involved in enacting 
such regulations, the regulatory agencies 
might incur some additional 
enforcement costs. 

B. Costs to Industry Members : No 
direct costs would be imposed on 
optometrists, ophthalmologists, or 
opticians by the removal of state bans 
on commercial forms of practice. The 
rule would only permit, not require, 
providers to operate branch offices, 
maintain offices in mercantile locations, 
use trade names and be employed by 
lay corporations and individuals. 

The only “costs** borne by industry 
members would be the indirect effects of 
doing business in a market where 
greater consumer choice creates more 
competition. The indirect effect of the 
rule on various industry members 
cannot be determined with any degree 
of precisian. A range of consequences 
can be expected to flow from this 
restructuring of the market, depending at 
least in part of how individual providers 
respond to the changing market 
conditions. 

In markets where commercial practice 
is now prohibited, it can be anticipated 
that commercial firms will enter. The 
market share that firms will capture in 
those states cannot be predicted 
However, in states that currently permit 
commercial practice, it appeas to co¬ 
exist with traditional solo practice. 

Data from studies of the ophthalmic 
market indicate that this market is price 
elastic that is, as prices of eye 
examinations and eyeglasses decline, 
there is a proportionately greater 
increase in consumption. Thus, the staff 
anticipate an incrase in total 
expenditures for vision care products 
and services. However, the market will 
be a more competitive one. Some less 
efficient providers will undoubtely lose 
business. 

c. Costs to Vision Care Consumers: 

No direct economic cost would be 
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imposed on consumers of vision care by 
the removal of bans on commercial 
forms of practice. To the contrary, two 
FTC studies indicate that average prices 
for eye examinations, eyeglasses, and 
contact lenses are lower in markets 
where commercial practice is permitted, 
and that no adverse impact on the 
quality of vision care services should 
result from the removal of restrictions 
on forms of practice. 

Benefits: a. Benefits to Affected 
Government Entities: State and local 
regulatory agencies would incur lower 
compliance and enforcement costs if 
bans on commercial forms of practice 
were removed. However, these lower 
costs might be offset to some extent if 
states or agencies enact new regulations 
to control potentially harmful practices. 

b. Benefits to Industry Members: 
Present vision care practitioners would 
be able to own and operate more than a 
limited number of offices, locate in 
mercantile settings, use a trade name for 
their practice, and enter into 
employment, leasing, or other business 
arrangements with lay individuals and 
firms, notwithstanding current state law 
to the contrary. Corporations or other 
business entitles presently selling 
ophthalmic goods would be able to hire, 
lease space to, or associate with 
optometrists in order to offer one-stop 
shopping to consumers. 

c. Benefits to Vision Core Consumers . 
By removing state restrictions on 
commercial practice, consumers of 
vision care should be able to purchase 
vision care goods and services at lower 
prices without any compromise in 
quality of care. FTC studies indicate 
that: (1) Prices are significantly lower 
in cities where commercial practice 
and advertising are not restricted: (2) 
commercial optometrists charge lower 
prices than non-commercial 
optometrists; (3J non-commercial 
providers who operate in markets where 
commercial practice is permitted charge 
less than their counterparts in cities 
where commercial practice is 
prohibited: and (4) overall quality of 
care is no lower in commercial than in 
non commercial markets. Consumers 
may be able to obtain these lower prices 
that result from increased competition 
from two groups: non-commercial 
practitioners who lower their prices in 
response to increased competition and 
commercial practitioners who offer 
vision core at low prices by taking 
advantage of economies of scale. Due to 
the lifting of restrictions on commercial 
forms of practice, it can be anticipated 
that some consumers will purchase 
vision care on a more frequent basis. 

In addition, consumers would be able 
to obtain one-stop service (eye 


examination plus eyeglasses or contact 
lenses] from optometrists who are 
located near or lease space from a retoil 
optical dispensary in response to the 
lifting of location restrictions, or from 
retail optical firms which offer the 
services of an optometrist to perform 
eye examinations. 

2. No Rule — Mode/ State Low 

Costs, Adverse Effects: a. Costs to 
Affected Government Entities: A model 
state law would impose no costs directly 
because it is an option to be adopted by 
state government entities at their 
discretion. 

b. Costs to Industry Members: 
Assuming that all states adopted a 
model law. costs to industry members 
should be the same as if a rule were 
adopted. However, if some states do not 
enact the model state law while others 
enact only certain provisions or 
different versions altogether, the end 
result would be a lack of uniformity in 
the state laws concerning commercial 
practices. This might burden 
practitioners or firms who wish to 
maintain interstate operations. 

c. Costs to Vision Core Consumers: 

As stated above, no direct economic 
costs would be imposed on consumers 
by removal of bans on commercial 
forms of practice. In addition, on the 
basis of the results of the FTC studies, 
no adverse impact on the quality of 
vision care is expected to result if a 
state adopts a model state law 
permitting commercial forms of practice. 

Benefits: a. Benefits to Affected 
Government Entities: A model state law 
would provide states with valuable 
information, but would not remove state 
laws. Individuals states or state boards 
could modify the model law to meet 
particular circumstances. 

b. Benefits to Industry Members: If a 
state adopts a model state law which 
permits the commercial forms of 
practice contained in the proposed rule, 
benefits to industry members in that 
state would be similar to those resulting 
from promulgation of a trade regulation 
rule. This result assumes that 
commercial practice would not be 
burdened indirectly by restrictive state 
enforcement policies or regulations. 

c. Benefits to Vision Care Consumers: 
If a state adopts a model state law 
permitting commercial forms of 
ophthalmic practice, benefits to 
consumers in that state would be the 
same as those resulting from 
promulgation of the trade regulation 
rule. 


3 Cases Against Private Association > 
and/or State Government Entities 

Costs, Adverse Effects: a. Costs to 
Affected Parties: The issuance of a 
compluint by the Commission against a 
private association or against a slate 
regulatory body alleging Section 5 
unfairness concerning commercial 
practice restrictions would result in 
adjudication costs for that entity. If the 
Commission issued a final order, a party 
against whom the complaints were 
issued would have a comply with the 
terms of that order. Compliance costs 
would parallel those of a trade 
regulation rule. 

b. Costs to Industry Members: If the 
Commission pursued the option of a 
case-by-case adjudication, those cases 
would necessarily be aguinst states and 
private associations that have imposed 
commercial practice bans. Costs to 
industry members in the event of 
successful litigation by the Commissi no 
would be the same as if a rule wore 
adopted. The only significant difference 
in procedural costs would be that 
rulemaking entitles affected industry 
groups to participate. In adjudication 
against a specific state governmental 
entity, affected industry members would 
have to seek intervenor or amicus 
curiae status. 

c. Costs to Vision Care Consumers. 
Assuming the broadest applicaUon of a 
final order, successful litigation would 
result in the same substantive costs and 
benefits as rulemaking. However, 
consumers would not have a right to 
participate in litigation as they would m 
rulemaking proceedings. 

Benefits: a. Benefits to A ffected 
Parties: Private associations or state 
and local regulatory agencies would 
incur lower compliance and 
enforcement costs if bans on 
commercial forms of practice were 
removed. However, these lower costs 
might be offset to some extent if such 
entities enact new ethical codes or 
regulations to control potentially 
harmful practices. 

b. Benefits to Industry Members: A 
case against a particular state would 
produce benefits to industry members in 
that state similar to those that would 
result from promulgation of a trade 
regulation rule. 

A case against an association in a 
state that prohibited commercial 
practice would result in little if any 
benefit to industry members. A case 
against an association in a state that 
permits commercial practice would 
enable industry members who wished to 
engage in commercial practice to enjoy 
the benefits of association membership 
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c Benefits to Vision Care Consumers: 
Any case that resulted in the removal of 
burners to commercial practice in a 
particular state would produce benefits 
to onsumers in that state similar to 
those that would result from 
promulgation of a trade regulation rule. 

I No Further Action by the FTC 

Costs. Adverse Effects: a. Costs to 
Arected Government Entities: None. 
Should the FTC take no further action 
regarding state-imposed commercial 
restrictions, these state restrictions will 
remain operative. FTC materials could 
be provided to state and local regulatory 
entities should they wish to consider 
modification of existing slate laws or 
regulations. 

b. Costs to Industry Members: Present 
conditions of practice will probably 
continue to exist if the FTC terminates 
its activity regarding commercial 
restraints. Ophthalmic practitioners who 
uuuld adopt forms of commercial 
practice if permitted to do so by state 
law would be adversely affected by FTC 
inactivity. 

c. Costs to Vision Care Consumers: 
Consumer injury, which the Commission 
has reason to believe results from 
restraints on commercial forms of 
practice, will continue it the 
Commission terminates its activity in 
this area. Consumers residing in markets 
where restrictions exist will be 
adversely affected since the status quo 
of these markets presently limits 
competition. As a result, consumers in 
markets where restrictions exist may 
continue to face artifically high costs 
due to limited competition in the eye 
cure goods and services markets. 

Benefits: a. Benefits to Affected 
Government Entities: State law and 
regulation will not be preempted by 
federal regulation if the FTC takes no 
further action. State and local 
governments will not be obliged to 
reevaluate existing laws or enact any 
now laws, 

b. Benefits to Industry Members: Non¬ 
commercial practitioners may continue 
to operate without encountering 
increased competion. 

c. Benefits to Vision Care Consumers: 
None. Consumers would not benefit by 
termination of Commission activity in 
this area. The potential benefits 
associated with commercial practice 

w ould be foreclosed if the Commission 
took no further action and no action at 
the state level were forthcoming 

V. i\{) la nation of why the Commission 
has Initiated a Rulemaking Proceeding 

The Commission has considered all 
remedial options discussed In Part 1 of 
this Regulatory Analysis. Of all the 


alternatives considered, the Commission 
believes that rulemaking is the most 
efficient and orderly way to explore 
further the complex issues Involved in 
this investigation. Although the 
Commission has decided to initiate a 
rulemaking proceeding, it should be 
noted that the commercial practice 
portion of the proposed rule is 
essentially dcregulatory in nature. By 
barring enforcement of state restrictions 
on commercial forms of practice, the 
proposed rule would reduce barriers to 
competition and remove direct 
government interference with 
practitioners' decisionmaking. The 
evidence to date indicates that these 
restrictions result in substantial 
consumer injury by causing prices to be 
unnecessarily high and by limiting 
access to care. At the same time, these 
restraints do not offer any 
countervailing benefit in terms of higher 
quality vision care. In addition, this 
injury is not one consumers can 
reasonably avoid because it results from 
government-imposed restrictions. 
Therefore, the Commission has reason 
to believe that such restrictions may be 
unfair to consumers. The proposed 
modification of the prescription release 
requirement would simply clarify the 
nature and extent of that requirement. 

The Commission has carefully 
considered the option of preparing a 
model state low. The model state statute 
could include provisions permitting the 
forms of practice contained In the 
proposed rule. The preparation of such a 
statute, however, would be only a 
recommendation by the Commission 
and would depend on voluntary action 
by the states themselves to accomplish 
the desired changes. While the 
preparation of a model state taw might 
provide an impetus for state action, it is 
unlikely that most or all 50 states would 
enact the model state law. Despite the 
I960 publication of the Bureau of 
Economics study, which found that 
commercial practice restrictions cause 
higher prices but do not maintain or 
enhance quality of care, there has been 
little movement at the state level to 
change the applicable laws. Moreover, a 
significant change in the current state 
regulatory scheme is not likely to occur 
in the time that it could be accomplished 
by the Commission through 
promulgation of a trade regulation rule. 
Finally, some states might only enact 
certain portions of the model statute or 
might enact different versions 
altogether. 

Another remedial option is for the 
Commission to issue complaints against 
individual states or private associations 
concerning commercial practice 
restrictions. The Commission has 


considered this alternative and has 
determined that this is not the most 
appropriate way to proceed for several 
reasons. First, an action against a 
private association would still leave 
state laws intact. Second, a final order 
against a state or private association 
might not have application to others; 
hence, much of the consumer injury 
believed to exist might not be alleviated. 
Given the number of states which 
restrict commercial practice, the 
Commission has determined that the 
issuance of individual complaints would 
not be an efficient use of Commission 
resources. Only a remedy with 
nationwide application will eliminate 
the widespread consumer injury. 

For these reasons, the Commission 
has determined that initiation of a 
rulemaking proceeding is the most 
appropriate way to proceed and is the 
most efficient use of Commission 
resources. Through rulemaking, the 
Commission can present a thorough 
analysis of the issues raised by this 
investigation. Rulemaking also permits 
direct participation by all interested 
parties. If the Commission ultimately 
determines that state commercial 
practice restraints are unfair under 
Section 5, a trade regulation rule is the 
only remedy that would alleviate the 
consumer injury nationwide. 

Section fC Initial Regulatory Flexibility 
Analysis 

The following discussion is included 
with the Commission s Preliminary 
Regulatory Analysis for the proposed 
rule pursuant to the requirements of the 
Regulatory Flexilibilty Act, Pub. L 96- 
354. The Act requires an analysis of the 
anticipated impact of the proposed rule 
on small business.* * The analysis must 
contain a description of: (1) The reasons 
why action is being considered: (2) the 
objectives of and legal basis for the 
proposed rule: (3) the class and number 
of small entities affected: (4) the 
projected reporting, recordkeeping and 
other compliance requirements of the 
proposed rule; (5) any existing relevant 
federal rules which may duplicate, 
overlup or conflict with the proposed 
rule; 7 and (6) any significant 
alternatives to the proposed rule which 
accomplish its objectives and. at the 
same time, minimize its impact on small 
entities.* The preliminary regulatory 
analysis preceding this section 
discussed items, 1. 2 and 6 above in 
detail and therefore will not be repeated 


•5UAC*»UHt«e3i. 

t s USC. 6034 b) (1H5) ttWk 

• 5 US.C 603(c) (1063). 
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here. 9 Thus, this analysis will discuss 
items 3-5 above. 

L Entities to Which the Rule Applies 

The proposed rule will directly affect 
all ophthalmologists and optometrists 
who perform eye examinations and all 
optometrists, opticians and others who 
desire to engage in commerical 
ophthalmic practice. In 1982, there were 
approximately 12.000 ophthalmologists, 
22.000 optometrists, and 26.000 opticians 
in active practice in the United States. 
Most ophthalmologists and optometrists 
are self-employed. The majority of 
opticians are self-employed or employed 
in “independent" retail optical 
establishments. An increasing number 
of vision care providers, however, 
appear to be adopting alternate modes 
of practice, including partnerships, 
group practice, and, in the case of 
optometrists and opticians, employment 
by or leasing arrangements with 
commercial optical establishments (such 
as department stores or large retail 
optical chains). 

Ophthalmologists, optometrists and 
opticians all provide eye care service to 
consumers. Ophthalmologists and 
optometrists examine the eyes and 
prescribe and dispense eyeglasses and 
contact lenses. Opticians dispense 
eyeglasses, and, in some states, they fit 
and dispense contact lenses. 

Most ophthalmologists are doctors of 
medicine, but some are doctors of 
osteopathy. They specialize in the 
diagnosis and treatment of eye diseases 
and abnormal conditions, including 
refractive errors. As physicians, they are 
authorized to perform surgery or to 
prescribe drugs, lenses or other 
treatment to remedy these conditions. 

Doctors of optometry examine the eye 
and related structures to determine the 
presence of vision problems, eye 
diseases or other abnormalities. They 
prescribe and adapt corrective lenses or 
other optical aids and may use visual 
training aids when indicated to preserve 
or restore maximum visual acuity. 
Generally, optometrists do not prescribe 
drugs, definitively diagnose or treat eye 
diseases, or perform surgery. In a few 
states, however, they may be able to 
treat eye diseases in certain 
circumstances. 

Dispensing opticians (or ophthalmic 
dispensers) make, fib supply and adjust 
eyeglasses according to prescriptions 
written by ophthalmologists or 
optometrists. In many states they are 
also authorized to duplicate spectacle 
lenses without a prescription, and. in 
some states, they may fit contact lenses 


9 S USC 605<a] explicitly permit* Mich 

Incorporation 


on their own authority or under the 
direction or supervision of an 
ophthalmologists or optometrist. By 
custom, practice and tradition, opticians 
in many states also dispense contact 
lenses pursuant to an eye doctor’s 
written specifications or under certain 
other conditions. 

//. Compliance Requirements 

The Commission believes that 
reporting, recordkeeping or other 
compliance requirements of the 
proposed rule should not have a 
disproportionate impact on small 
entities as compared to large firms. The 
proposed rule, in fact, would impose no 
such mandatory requirements on any 
entities for compliance purposes. Rather, 
the primary impact of the proposed rule 
on small entities would stem from the 
increased competition in the vision care 
industry which can be anticipated as a 
result of the rule's deregulatory effects. 

The economic impact on individual 
small entities from increased 
competition in the vision care industry, 
although difficult to determine, could be 
substantial. However, the proposed rule 
provisions removing certain public 
restraints on commercial ophthalmic 
practice would permit small entities (/.e„ 
optometrists and opticians) to engage in 
alternate modes of practice, including 
commercial practice, or to expand, 
should they desire to do so. 

The proposed rule provisions 
removing certain commercial practice 
restraints could adversely affect some 
small entities while benefitting others. 
This result would stem from the 
increased competition anticipated as a 
result of removing bans on commercial 
ophthalmic practice. In states that 
currently restrict commercial practice, 
for example, the market share of small 
entities providing vision care might tend 
to decline as large commercial practices 
enter the market. However, other small 
entities that wish to enguge in 
commercial practice are not permitted to 
do so under current state laws. 

We are aware of no existing federal 
rules that duplicate, overlap or conflict 
with the proposed rule. 

Section L. Proposed Trade Regulation 
Rule 

Notice is hereby given that the 
Federal Trade Commission, pursuant to 
the Federal Trade Commission Act, as 
amended. 15 U.S.C 41 etseq the 
provisions of part 1. subpart B of the 
Commission's Procedures and Rules of 
Practice. 16 CFR 1.7 et seq .. and the 
Administrative Procedure Act. 5 U.S.C. 
553 et seq., has initiated a proceeding for 
the promulgation of a trade regulation 
rule concerning ophthalmic practice. 


Accordingly, the Commission 
proposes the following Trade Regulation 
Rule in the form of a revision of 16 CFK 
Part 456. Set forth below is the full text 
of the proposed rule, which has been 
integrated into the existing Eyeglass* * 
Rule. In the text which immediately 
follows, new rule provisions are 
highlighted by arrows and deleted 
provisions are bracketed. 10 The text of 
the proposed rule then appears without 
the deleted portions foreasier reading 

PART 456— { ADVERTISING OF 
OPHTHALMIC GOODS AND 
SERVICES] ►OPHTHALMIC 
PRACTICE RULES* 

§456.1 Definitions. 

(a) A [“buyer") ►“patient"-* is any 
person who has had an eye 
examination. 

[(b) The “dissemination of 
information" is the use of newspapers, 
telephone directories, window displays, 
signs, television, radio, or any other 
medium to communicate to the public 
any information, including information 
concerning the cost and availablity of a 
product or service.) 

KOI ►(b)-* An “eye examination ts 
the process of determining the refractive 
condition of a person's eyes or the 
presence of any visual anomaly by the 
use of objective or subjective tests. 

[(d)! ►(c)* “Ophthalmicgoods" 
consist of eyeglasses, or any component 
of eyeglasses, and contact lenses. 

((e)] ►(d)* “Ophthalmicservices" 
are the measuring, fitting, and adjusting 
of ophthalmic goods to the face 
subsequent to an eye examination. 

► (e) An “ ophthalmologist " is any 
Doctor of Medicine or Osteopathy who 
perfoms eye examinations.* 

► (f) An “ optometrist ’ is any Doctor 
of Optometry.* 

1(01 ►(g)* A “ person ” means any 
party over which the Federal Trade 
Commission has jurisdiction. This 
includes individuals, partnerships, 
corporations, (and) professional 
associations^. and other entities.* 

1(g)) ►(h)* A * prescription*' is the 
written specifications for (ophtbalmic| 
►spectacle* lenses which are derived 
from an eye examinations, including* 
(The prescription shall contain all of the 
information necessary to permit the 
buyer to obtain the necessary 
ophthalmic goods from the seller of his 
choice. In the case of a prescription for 
contact lenses, the refractionist must 


“Soma ot the dr tried portion* correspond to 
that* provision* of the origins! Rule which wetr 
remanded by virtue of the decision in American 
Optometric Association v. Federal Trade 
Commission. B36 F 2d W7 (D C CLr 1SS0) 
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include in the prescription only those 
measurements and directions which 
would be included in a prescription for 
spectacle lenses,) 

| All prescriptions shall include) all of 
the information specified by state law. if 
any. ►necessary to obtain spectacle 

lenses, 

|(h) A M refractionist 9 is any Doctor of 
Medicine Osteopathy, or Optometry or 
any other person authorized by state 
law to perform eye examinations.) 

(i) A "seUcf' is any person, or his ►or 
her-* employee or agent, who sells or 
provides ophthalmic goods and services 
directly to the public. 

► (j) A "trade name ban" is any state 
law. rule or regulation which prohibits 
optometrists from practicing or holding 
themselves out to the public under the 
name of the person by whom they are 
employed or a name other than the 
name shown on their license or 
certificate of registration. <4 

15 456.2 Private Conduct). 

1(a) It is an unfair act or practice for 
sellers to fail to disseminate Information 
concerning ophthalmic goods and 
services notwithstanding state or local 
law to the contrary. Provided Violation 
of this subpart by any seller acting alone 
shall not be deemed to be a violation of 
section 5(a)(1) of the Federal Trade 
Commission Act.] 

(To prevent this unfair act or practice, 
any seller may engage in the 
dissemination of information concerning 
ophthalmic goods and services subject 
to the limitations expressed in § 456.5 
below,J 

|(b) It is an unfair act or practice for 
reactionists to fail to disseminate 
information concerning eye 
examinations notwithstanding state or 
local law to the contrary. Provided. 
Violation of this subpart by any 
reactionist acting alone shall not be 
deemed to be a violation of section 
5(a)(1) of the Federal Trade Commission 
Act.) 

|To prevent this unfair act or practice, 
any refractionist may engage in the 
dissemination of information concerning 
Rye examinations. Nothing in this 
subpart shall excuse a refractionist from 
compliance with any state or local law 
which permits the dissemination of 
information concerning eye 
examinations, including information on 
the cost and availability of those 
examinations but require that specified 
affirmative disclosures also be 
included.) 

(5 456.3 Public Restraints l 

|lt is an unfair act or practice under 
Section 5 of the Federal Trade 
Commission Act for any state or local 


government entity or any subdivision 
thereof, state instrumentality, or state or 
local governmental official to enforce 
any:J 

((a) prohibition, limitation or burden 
on the dissemination of information 
concerning ophthalmic goods and 
services by any seller or group of sellers, 
or) 

((b) prohibition, limitation or burden 
on the dissemination of information 
concerning eye examinations by any 
refractionist. Provided: Nothing in 
subpart (b) shall be construed to 
prohibit the enforcement of a state or 
local low which permits the 
dissemination of information concerning 
eye examinations, including information 
on the cost and availability of those 
examinations, but requires that specified 
affirmative disclosures also be 
included.) 

(Violation of subparts (a) and (b) shall 
not be deemed for purposes of section 
5(m)(l)(A) or section 19 of the Federal 
Trade Commission Act to be a violation 
of section 5(a)(1) of the Act.) 

[§ 456.4 Conformance to State Law). 

[It is an unfair act or practice under 
section 5 of the Federal Trade 
Commission Act:J 

[(a) for any seller to reduce, limit or 
burden the dissemination of information 
concerning ophthalmic goods and 
services In order to comply with any 
law, rule, regulation or code of conduct 
of any nonfederal legislative, executive, 
regulatory or licensing entity or any 
other entity or person, which would 
have the effect of prohibiting, limiting, or 
burdening the dissemination of this 
information, or) 

((b) for any refractionist to reduce, 
limit, or burden the dissemination of 
Information concerning eye 
examinations in order to comply with 
any law. rule, regulation or code of 
conduct of any nonfederal legislative, 
executive, regulatory or licensing entity 
or any other entity or person, which 
would have the effect of prohibiting, 
limiting, or burdening the dissemination 
of this information. Provided: To the 
extent that a state or local law. rule, or 
regulation permits the dissemination of 
information concerning eye 
examinations, including information on 
the cost and availability of those 
examinations, compliance with that low 
or regulation shall not be construed to 
reduce, limit or burden the 
dissemination of information concerning 
eye examinations.] 

($ 4S6.5 Permissible State Limitations l 

[(a) To the extent that a state or local 
law. rule, or regulation requires that any 
or all of the following items be included 


within any dissemination of information 
concerning opthalmic goods and 
services, such a law. rule, or regulation 
shall not be considered to prohibit, limit, 
or burden the dissemination of 
information.) 

|(1] whether an advertised price 
includes single vision and/or multifocal 
lenses;) 

((2) whether an advertised price for 
contact lenses refers to soft and/or hard 
contact lenses;] 

|(3) whether an advertised price for 
ophthalmic goods includes an eye 
examination:) 

((4) whether an advertised price for 
ophthalmic goods includes all 
dispensing fees, and] 

[(5) whether an advertised price for 
eyeglasses includes both frames ond 
lenses.) 

((b) Where a state or local law. rule, 
or regulation applies to all retail 
advertisements of consumer goods and 
services (including a law, rule, or 
regulation which requires the 
affirmative disclosure of information or 
imposes reasonable time, place and 
manner restrictions), such a law or 
regulation shall not be considered to 
prohibit, limit, or burden the 
dissemination of information.] 

((c) if, upon application of an 
appropriate state or local governmental 
agency, the Commission determines that 
any additional requirement of any such 
state or local governmental agency 
deemed by that agency to be necessary 
to prevent deception or unfairness is 
reasonable and does not unduly burden 
the dissemination of information, then 
that requirement shall be permitted to 
the extent specified by the Commission.) 

(§456.6 Private Restraints.) 

((a) It is an unfair act or practice for 
any person, other than a state or a 
political subdivision or agency thereof, 
to prohibit, limit or burden:) 

[(1) the dissemination of information 
concerning opthalmic goods and 
services by any seller;) 

((2) the dissemination of information 
concerning eye examinations by any 
refractionist. Provided: Nothing in this 
subpart shall be construed to prohibit 
any person from imposing reasonable 
affirmative disclosure requirements on 
the dissemination of information 
concerning eye examinations.] 

|(b) Any organization or association 
which is not composed primarily of 
sellers and/or rcfractionists. which 
adopts or enforces self-regulatory 
guidelines for the dissemination of 
information which apply to all retail 
advertisements of consumer goods and 
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services, shall not be deemed to be in 
violation of this subpart.) 

Kc) The conditioning of membership 
m a professional or trade association of 
sellers or refnictionists on a requirement 
that members or prospective members of 
that association not engage in the 
dissemination of information concerning 
opthalmic goods and services and eye 
examinations or a requirement that 
opthalmic goods and services be 
advertised only in a prescribed manner 
shall be deemed to prohibit, limit or 
burden the dissemination of that 
information.) 

§ 4$64 7] ► 2 Separation of Examination 

and Dispensing. 

|In connection with the performance 
of eye examinations] ►!*( is an unfair 
act or practice for [a refraction is Is] ►an 
opthalmologist or optometrist** to: 

(a) Fail to give to the [buyer] 

► patient* (a) ►one* copy of the 
[buyer's| ►patient's spectacle lens* 
preemption immediately after the eye 
examination is completed. Provided. [A 
refractioniat) ►An ophthalmologist or 
optometrist* may refuse to give the 
(buyer] ►patient* a copy of the 
(buyer’s] ►patient’s* prescription until 
the (buyer] ►patient* has paid for the 
eye examination, but only if that 
[refractionlst] ►ophthalmologist or 
optometrists* would have required 
immediate payment from that [buyer] 
►patient* had the examination 
revealed that no ophthalmic goods were 
required; 

(b) Condition the availability of an 
eye examination to any person on a 
requirement that [that person] ►the 
patient* agree to purchase any 
opthalmic goods from the (refractioniat] 
►opthalmologist or optometrist*; 

(c) Charge the (buyer) ►patent* any 
fee in addition to the [refractionist's| 
►ophthalmologist’s or optometrist’s* 
examination fee as a condition to 
releasing the prescription to the [buyer] 

► patient*. Provided: [A refractioniat] 
►An opthalmologist or optometrist* 
may charge an additional fee for 
verifying ophthalmic goods dispensed 
by another seller when the additional 
fee is imposed at the time the 
verification is performed; or 

(d) Place on the prescription, or 
require the (buyer) ►patient* to sign, 
or deliver to the [buyer] ►patient* a 
form or notice waiving or disclaiming 
the liability or responsibility of the 
[refractionist] ►ophthalmologist or 
optomertrist* for the accuracy of the 
eye examination or the accuracy of the 
ophthalmic goods and services 
dispensed by another seller. 


5 456.(8] ► 3 ◄ Federal or State 
Employees. 

(Nothing in this part shall be 
construed to prohibit any federal, state 
or local government entity from 
adopting and enforcing standards or 
requirements concerning the 
dissemination of information and 
release of prescriptions by sellers or 
refractionists employed by those 
governmental entities.) 

► The requirements of §456.2 of this 
rule do not apply to ophthalmologists, 
optometrists or sellers in the employ of 
any federal, state or local governmental 
entity. * 

► ( 456.4 State Bens on Commercial 
Practice. 

(a) It is an unfair act or practice for 
any state or local governmental entity to 
enforce any law. rule or regulation 
which directly or indirectly: 

(1) Prohibits employer-employee or 
other business relationships between 
optometrists or sellers and persons other 
than ophthalmologists or optometrists;* 

(2) Limits the number of offices which 
an optometrist or seller may own or 
operate; 

(3) Prohibits an optometrist from 
practicing in a pharmacy, department 
store, shopping center, retail optical 
dispensary or other mercantile location; 

(4) Imposes a trade name ban. 

(b) If any state or local governmental 
entity or officer violates any of the 
provisions of $ 456.4(a) (IM*). that 
person will not be subject to any 
liability under Sections 5(m)(l)(A) or 19 
of the Federal Trade Commission Act 

S 456491 ► 5 * Declaration of Commission 
Intent 

[(a) It is the purpose of this part to 
allow retail sellers of ophthalmic goods 
and services to disseminate information 
concerning those goods and services in 
a fair and nondeceptive manner to 
prospective purchasers. This part is 
intended to eliminate certain restraints, 
burdens, and controls imposed by state 
and local governmental action ss well 
as by private action on the 
dissemination of information, including 
advertising, concerning ophthalmic 
goods and services.) 

(It is the intent of the Commission that 
this part shall preempt all state and 
local laws, rules, or regulations that are 
repugnant to this part, and that would in 
any way prevent or burden the 
dissemination of information by retail 
sellers of ophthalmic goods and services 
to prospective purchasers, except to the 
extent specifically permitted by this 
part. All state or local laws, rules, or 
regulations which burden the 
dissemination of information by 
requiring affirmative disclosure 


specifically addressed to ophthalmic 
goods and serv ices are preempted, 
except for those specifically permitted 
by this part. State and local laws, rules 
or regulations which apply to 
advertising of all consumer goods and 
services, including those that require 
affirmative disclosure of information, 
are not preempted.] 

((b) It is the Commission’s intent tha 1 
state laws which do not permit 
refractionists to disseminate informa:;v,n 
concerning eye examinations, including 
information concerning the cost and 
availability of those examinations, be 
preempted. Slate and local laws, rules 
or regulations which require affirmative 
disclosure of information in all 
disseminations of information 
concerning eye examinations are not 
preempted.! 

((c) The Commission intends this part 
to be as self-enforcing as possible. To 
that end, it is the Commission's intent 
that this pari may be used, among other 
ways, as a defense to any proceeding of 
any kind which may be brought against 
any retail seller of ophthalmic goods 
and services or refractionist who 
advertises in a nondeceptive and fair 
manner.] 

[(d) It is not the Commission's intent 
to compel any seller or refractionist to 
disseminate information by virtue of this 
part On the contrary, the provisions of 
this part are intended solely for the 
protection of those sellers and 
refractionists who want to disseminate 
information but have been restrained or 
prevented from advertising due to the 
prohibitions and restrictions of state erul 
local laws and regulations, or by private 
action.) 

|(e)] (a) In prohibiting the use of 
waivers and disclaimers ofliabiiity in 
5 (456.7(d)] 456.2(d), it is not the 
Commission's intent to impose liability 
on [a refractionist] an ophthalmologist 
or optometrist for the ophthalmic goods 
and services dispensed by another seller 
pursuant to that (refractionists’s) 
ophthalmologist's or optometrist s 
prescription. 

► (b) It is the purpose of this rule to 
allow optometrists or sellers of 
ophthalmic goods and services to work 
for or enter into other business 
relationships (such as partnerships or 
franchise agreements) with non¬ 
professional corporations or onlicensiHi 
persons. The rule is not intended to 
interfere with a state's ability to enforce 
any law. rule, or regulation designed to 
control specific harmful practices, such 
as improper interference In the 
professional judgment of optometrists or 
sellers or compensation schemes used to 
pay employed optometrists or sellers 
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which encourage over-prescription so 
long as the law. rule, or regulation does 
not directly or indirectly prohibit 
optometrists or sellers from working for 
or entering into other business 
relationships with nonprofessional 
corporations or unlicensed persons, m 

► (c) It is the purpose of this rule to 
allow optometrists, sellers, or any other 
person to own or operate any number of 
offices. The rule is not intended to 
interfere with a state's ability to enforce 
any law. rule, or regulation requiring 
that optholmic goods, services or eye 
examinations provided at each office be 
supplied by a person qualified under 
state law to do so or regulating the 
services provided at each office, as long 
as states do not directly or indirectly 
limit the number of offices which an 
optometrist or seller can own or 
operate. M 

► (d) It is the purpose of this rule to 
allow optometrists to practice in a 
pharmacy, department store, shopping 
center, retail optical dispensary or other 
mercantile location. 'Hie rule is not 
Intended to interfere with the state's 
ability to enforce general zoning laws or 
any law. rule, or regulation which 
prohibits the location of optomotric or 
optical practice in areas which would 
create a public health or safety 
hazard. 

► (e) It is the purpose of this rule to 
allow optometrists to practice or hold 
themselves out to the public under trade 
names. The rule Is not intended to 
prevent states from enforcing any law. 
rule, or regulation which requires that 
the identity of an optometrist be 
disclosed to a patient at the time an eye 
examination is performed or ophthalmic 
goods or services are dispensed. This 
rule also is not intended to prohibit 
states from enforcing any state law, rule, 
or regulation that is reasonably 
necessary to prevent the deceptive use 
of trade names in advertising. 

►(f) The Commission intends the rule 
to be as self-enforcing as possible. To 
that end. it is the Commission's intent 
that this rule may be used, among other 
ways, as a defense to any proceeding of 
any kind which may be brought against 
any seller or optometrist for practicing 
under a trade name, working for or 
asseciatlng with a non-professional 
corporation or unlicensed person, 
operating branch offices or practicing in 
a mercantile location. 

KOI ►(g)^ The rule, each subpart. 
and the Declaration of Commission 
Intent and their application are separate 
and severable. 

• • • • 


Part 456—Ophthalmic Practice Rules 
9455.1 Definitions 

(a) A "patient is any person who has 
had an eye examination. 

(b) An "eye examination** is the 
process of determining the refractive 
condition of a person’s eyes or the 
presence of any visual anomaly by the 
use of objective or subjective tests. 

(c) "Ophthalmic goods" consist of 
eyeglasses, or any component of 
eyeglasses, and contact lenses. 

(d) - Ophthalmic services " are the 
measuring, fitting, and adjusting of 
ophthalmic goods to the face subsequent 
to an eye examination. 

(e) An - ophthalmologist is any 
Doctor of Medicine or Osteopathy who 
performs eye examinations. 

(f) An " optometrist is any Doctor of 
Optometry. 

(g) A " person " means any party over 
which the Federal Trade Commission 
has Jurisdiction. This includes 
individuals, partnerships, corporations, 
professional associations, or otheT 
entities. 

(h) A " prescription " is the written 
specifications for spectacle lenses which 
are derived from an eye examination, 
including all of the information specified 
by stole law, if any, necessary to obtain 
spectacle lenses. 

(i) A " seller r is a person, or his 
employee or agent, who sells or 
provides ophthalmic goods and services 
directly to the public, 

(j) A "trade name ban" is any state 
law. rule or regulation which prohibits 
optometrists from practicing or holding 
themselves out to the public under the 
name of the person by whom they are 
employed or a name other than the 
name shown on their license or 
certificate of registration. 

9 456.2 Separation of Examination and 
Dispensing 

It is an unfair act or practice for an 
ophthalmologist or optometrist to: 

(a) Fail to give to the patient one copy 
of the patient's spectacle lens 
prescription immediately after the eye 
examination is completed. Provided: An 
ophthalmologist or optometrist may 
refuse to give the patient a copy of the 

atient's prescription until the patient 
as paid for the eye examination, but 
only if that ophthalmologist or 
optometrist would have required 
immediate payment from that patient 
had the examination revealed that no 
ophthalmic goods were required: 

(b) Condition the availability of an 
eye examination to any person on a 
requirement that the patient agree to 
purchase any ophthalmic goods from the 
ophthalmologist or optometrist: 


(c) Charge the patient any fee in 
addition to the ophthalmolngTst' s or 
optometrist's examination fee as a 
condition to releasing the prescription to 
the patient Provided : An 
ophthalmologist or optometrist may 
charge an additional fee for verifying 
ophthalmic goods dispensed by another 
seller when the additional fee is 
imposed at the time the verification is 
performed: or 

(d) Place on the prescription, or 
require the patient to sign, or deliver to 
the patient a form or notice waiving or 
disclaiming the liability or responsibilitj 
of the opthalmologist or optometrist for 
the accuracy of the eye examination or 
the accuracy of the ophthalmic goods 
and services dispensed by another 
seller. 

9 456.3 Federal or State Employees 

The requirements of Section 456.2 of 
this rule do not apply to 
ophthalmologists, optometrists or sellers 
in the employ of any federal state or 
local governmental entity. 

9 456.4 State Bans on Commercial 
Practice. 

(a) It is an unfair act or practice for 
any state or local governmental entity \o 
enforce any law. rule or regulation 
which 

(1) Prohibits employer-employee or 
other business relationships between 
optometrists or sellers and persons othe/ 
than ophthalmologists or optometrists; 

(2) Limits the number of offices which 
an optometrist or seller may own or 
operate; 

. (3) Prohibits optometrist from 
practicing in a pharmacy, department 
store, shipping center, retail optica) 
dispensary or other mercantile location 
(4) Imposes a trade name ban. 

(b) If any state or local governmental 
entity or officer violates any of the 
provisions of 9 456.4(a) (1)—(41. that 
person will not be subject to civil 
penalty, redress, or any other monetary 
liability under sections 5(rn|(1)(A) or 19 
of the Federal Trade Commission Act. 

$ 456.5 Declaration of Commlaalon Intent 

(a) In prohibiting the use of waivers 
and disclaimers of liability In 5 456.2(d). 
it is not the Commission’s intent to 
Impose liability on an ophthalmologist 
or optometrist for the ophthalmic goods 
and serv ices dispensed by another seller 
pursuant to the ophthalmologist's or 
optometrist's prescription. 

(b) It is the purpose of the rule to 
allow optometrists or sellers of 
ophthalmic goods and services to work 
for or enter into other business 
relationships (such as partnerships or 
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franchise agreements) with non¬ 
professional corporations or unlicensed 
persons. The rule is not intended to 
interfere with a state's ability to enforce 
any law. rule, or regulation designed to 
control specific harmful practices, such 
as improper interference in the 
professional judgment of optometrists or 
sellers or compensation schemes used to 
pay employed optometrists or sellers 
which encourage over-prescription, so 
long as the law. rule, or regulation does 
not directly or indirectly prohibit 
optometrists or sellers from working for 
or entering into other business 
relationships with non-professional 
corporations or unlicensed persons. 

(c) It is the purpose of this rule to 
allow optometrists, sellers, or any other 
person to own or operate any number of 
offices. The rule is not intended to 
intereferc with a state's ability to 
enforce any law, rule, or regulation 
requiring that ophthalmic goods, 
services or eye examinations provided 
at each office be supplied by a person 
qualified to do so or regulating the 


services provided at each office, as long 
as states do not directly or indirectly 
limit the number of offices w hich an 
optometrist seller or any other person 
may own or operate. 

(d) It is the purpose of this rule to 
allow optometrists to practice In a 
pharmacy, department store, shopping 
center, retail optical dispensary or other 
mercantile location. The rule is not 
intended to interfere with the state's 
ability to enforce general zoning laws or 
any law. rule, or regulation which 
prohibits the location of optometric or 
optical practice in areas which would 
create a public health or safety hazard. 

(e) It is the purpose of this rule to 
allow optometrists to practice or hold 
themselves out to the public under trade 
names. The rule is not intended to 
prevent states from enforcing any law. 
rule, or regulation which requires that 
the identity of an optometrist or seller 
be disclosed to a patient at the lime an 
eye examination is performed or 
ophthalmic goods or services are 
dispensed This rule also is not intended 


to prohibit states from enforcing any 
state law. rule, or regulation that is 
reasonably necessary to prevent the 
deceptive use of trade names In 
advertising. 

(0 The Commission intends the nil* f 
be as self-enforcing as possible. To tluit | 
end it is the Commission's intent that 
this rule may be used, among other 
ways, as a defense to any proceeding of I 
any kind which may be brought against ! 
any seller or optometrist for practicing 
under a trade name, working for or 
associating with a non-profession,il 
corporation or unlicensed person, 
operating branch offices or practicing ia 
a mercantile location. 

(g) The rule, each subpart, and the 
Declaration of Commission Intent and 
their application are separate and 
severable. 

By direction of the Commits ion. 
Commissioner Azcuenaga abstaining. 

Emily II. Rock, 

Secretary . 

IFR Doc OS-1 Filed l-a-65; 8:45 am] 
tilLING COOC §730-01-41 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part* 260, 261,264, 265, and 
266 

ISWH-FRL 2703-71 

Hazardous Y/aste Management 
System; Definition of Solid Waste 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: On April 4, 1983. EPA 
proposed to amend its existing 
definition of solid waste used in 
regulations implementing Subtitle C of 
the Resource Conservation and 
Recover) Act (RCRA). Most of the 
proposal dealt with the question of 
which materials are solid and hazardous 
wastes when they are recycled. The 
Agency also proposed general and 
specific standards for various types of 
hazardous waste recycling activities. 

We are finalizing much of the nde as 
proposed, but have made o number of 
changes and clarifications. The effect of 
the rule is to clarify the extent of EPA'a 
jurisdiction over hazardous waste 
recycling activities and to set forth the 
regulator)’ regime for recycling activities 
subject to the Agency's jurisdiction. 
oajes: Effective Dates : These rules with 
exceptions noted below, become 
effective on July 5.1985. Sections 
281.1(b). 281.2(e). and Port 266 Subpart F 
(rules for w’hich the regulated 
community does not need time to come 
Into compliance) are effective December 
20.1984. 

Compliance Dates: All persons who 
generate, transport, treat, store, or 
dispose of wastes which are covered by 
today • regulation must notify EPA or a 
State authorized by EPA to operate the 
hazardous waste program of their 
activities under Section 3010 of RCRA 
no later than April 4.1985 unless these 
persons previously have notified EPA or 
an authorized State that they generate, 
transport, treat, store, or dispose of 
hazardous wastes and have received an 
identification number. Notification 
instructions are set forth in 45 FR 12748. 
February 28.1980. 1 

All existing hazardous waste 
management facilities which treat, store, 
or dispose of hazardous waste covered 
by today's rule and which qualify to 
manage these wastes under interim 


* Under the Solid Watte Disposal Amendments of 
IM0 (Pub, L m~452 (October 21.1980)). EPA was 
given the option of waiving the notification 
requirement under section 3010 of RCRA. following 
revision of the section 3001 regulations. at the 
discretion at the Administrator. 


status under section 3005(e) of RCRA 
must file with EPA or a State authorized 
by EPA to operate the hazardous waste 
program to notification by April 4.1985, 
and a Part A permit application by July 
5,1985. Under the Solid and Hazardous 
Waste Act Amendments of 1984. a 
facility is eligible for Interim status if 
they were either in existence on 
November 19.1980 or were in existence 
on the effective date of any statutory or 
regulatory change under RCRA that 
requires them to obtain a section 3005 
permit. See RCRA amended section 
3005(e). Facilities which have qualified 
for interim status will not be allowed to 
manage the wastes covered by today's 
rule after July 5.1985, unless: (1) They 
file a notification with EPA or an 
authorized State by April 4. 1985. and (2) 
they submit an amended Part A permit 
application with EPA or an authorized 
State by July 5,1985 (see 40 CFR 
270.10(g)). 

addresses: The official record for this 
rulemaking is located in Room S-212A. 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington. D.C. 
20460 and is available for viewing from 
9:00 a.m. to 4:00 p.m.. Monday through 
Friday, excluding holidays. 

FOR FURTHER INFORMATION CONTACT: 

RCRA Hotline, loll free, at (800) 424- 
9348 or at (202) 382-3000. For technical 
information, contact Matthew A. Straus, 
Office of Solid Waste (WH-562B). U.S. 
Environmental Protection Agency. 401 M 
Street, SW., Washington. D.C. 2CM60 
(202) 475-8551. 

PART I: Introduction and Background 

I. Legal Authority 

II. Alternative* 

A. Alternative Approaches of Determining 
When Secondary Materials Which Are 
To Be Recycled Are RCRA Solid Wastes 

B. Alternatives for Regulating Hazardous 
Wastes That Are To Be Recycled 

III. An Overview of the Final Definition of 

Solid Waste 

A Materials That Are Solid Wastes 
1. Typea of Recycling Activities Thai Are 
Within the Agency's Subtitle C 
Jurisdiction 

2 Types of Secondary Materials Thiit 
Are Within the Agency's SohttUe C 
Jurisdiction 

3. Secondary Materials That Are Subtitle 
C Wastes When Recycled In Particular 
Ways 

B. Secondary Materials That Alt* Not Solid 
Wastes 

C Variances From Classification As Solid 

Wastes 

Part II: Secondary Materials That Are 

Subtitle C Solid And Hazardous Wastes 
When Recycled 

I. Definitions of Particular Terms Used in the 
Amended Definition of Solid Waste 
A Spent Materiabi/Sludges/By^Product*/ 
Scrap Metal 
1. Spent Materials 


Z Scrnp Metal 11 

a. Classification I 

b. Recycled Hazardous Scrap M, r 4 | ^ 1 1 

a Solid Waste I 

c. Definition of Scrap Meta! and I 

Regulatory Distinctions Between s,rap If 

Metal and Other MetabContalning I 

Wastes That Are Recycled I 

3. By Products Versus Co-Product* 

B. Definitions Of Incinerator, Boih>r « n d I 

Industrial Furnace I 

1. General Classes of Combustion Uni’i I 
Z Definition of Incinerator 1 

3. Definition of Boiler I 

a. Adoption of a Standard Bdscd on I 

Integral Design of the Device I 

b. Supplementation of Integra! D«, ;n I 

Standard With Additional Physit.il E 

Standards I 

4. Definition of Industrial Furnace I 

11. Discussion of Specific Provisions of ti * I 

Revised Definition of Solid Waste I 

A. Section 281.1(b): Purpose and Scop? I 

1. Use of the Regulatory Definition of I 
Solid Waste Only for Purposes of the I 
Subtitle C Regulations I 

2 Use of the Statutory Definition for I 

Purposes of Sections 3007. 3013. and I 

B. Section 2612(b): Materials That Arr I 

Solid Wastes Because They Are I 

Abandoned 8 

C Section 2812(c)(1): Wastes and Want*- I 
Derived Products That Are Used In a I 

Manner Constituting Disposal I 

I. The Proposed Provision I 

Z Extension of Jurisdiction to Hazurdrui I 
Waste-Derived Products That Are I 

Applied lo the Land I 

3. Regulatory Strategy for Commer u»l I 

Products Containing Hazardous W*i»tes I 

That Are Placed on the Land | 

D, Section 2812(c)(2): Wastes That arc 
Burned to Recover Energy, are Us^J to I 
Produce Fuels, or are Contained in Fuf':» I 

1. Materials That are Wastes When I 

Burned as Fuels I 

2. Determining When a Waste is Burned 
for Energy Recovery and Applicability of 
the Rules to Burning for Materia!* 

Recovery I 

a. Burning for Energy Recovery I 

b. Burning for Material Recovery 

C. Amendment to Applicability Se< t on I 

of Subpart O of Parts 284 and 285 

d. Examples of How These Provisions 
Operate I 

3. The Agency's Future Plans for 

Regulating Burning of Hazardous Wusur I 

for Stagy Recovery 

4. Regulation of Generators. 

Transporters, and Storers of Hazur ! j* 
Wastes Before the Wastes Are Burned I 

for Energy Recovery | 

E Section 2812(c)(3): Reclamation 1 

L Definition of Reclamation I 

Z The Status of Reclaimed Products I 

F. Section 2812(c)(4): Wastes That Are I 

Accumulated Speculatively I 

1. Grouping of Speculative Accumula':ofl I 

and Overaccumulation Provision* | 

Z Section 261.2(c)(4)(A): Wastes Th«*f I 

Are Accumulating With Expectation of I 

Recycling But Which Have Not 
Recycled 1 
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3 Section 261.2(c)(4)(D); Waste* 
Accumulating Before Recycling That Are 
Sot Recycled in Sufficient Amounts 
a The Proposed Provision 
b The Final Regulation 
c The Requirement That Materials of 
the Same Class Being Recycled the Same 
Way be Counted Together 
d Means of Satisfying Durden of Proof 

e. Response to Comments 

f. Variances for Secondary Materials 
Not Recycled In Sufficient Volumes 

C Section 261.2(d): Secondary Materials 
That Are Designated as Solid Wastes 
1 The General Standard 
Z Application of the Standard to Specific 
Wastes „ 

11 Section 281.2(e): Secondary Materials 
That Are Not Solid Wastes When 

Hecyded 

1 Secondary Materials Used As 
ingredients to Make New Products or 
Used as Substitutes for Commercial 

Products 

a The Agency • Subtitle C Jurisdiction 
b. Redrafting of the Exclusion in the 
Pinal Rule 

c Distinguishing Sham Situations 

2 Closed-Loop Recycling 

s. The Agency's Proposal 
b Modification of the Proposal 
t Explanation of the Requirements 
That Secondary Materials Not Be 
Kf<!aimed, and That They be Returned 
to the Original Process 
d Variance for Hazardous Wastes 
That Are Reclaimed and Then Returned 
to the Original Process 
e Examples 

3 Recycling of Secondary Materials By 
ternary Facilities 

a The Agency’s Proposal 
b Modification of the Proposal 
c Examples 

I Secondary Materials Specifically 
Excluded From the Definition of Solid 
Waste 

V Section 281.4(a)(6): Black luquor 
Reclaimed and Reused in the Kraft Paper 

Process 

t Section 281.4(a)(7): Spent Sulfuric Acid 
Used To Produce Virgin Sulfuric Acid 
I Section 281.2(f): Burden of Proof in 
Enforcement Actidha 

PART HI: Standards for Managing Hazardous 
Wastes That are Recycled 
i An Overview of the Final Regulations 
A Outline of the Final Regulations 
P Elimination of Conditional Exemptions 
C Summary 

U Discussion of Specific Provisions of the 
Regulation 

A. Section 261.6(a)(1): Recyclable Materials 
B Section 26l.6(aJ(2)(i) and Part 266 
Subpart C: Recyclable Materials Used In 
« Manner Constituting Disposal 
l The Proposed Rule 

2. The Final Rule 

3 F.xernption for Hazardous Waste- 
Derived Products 

* Exemption for Commercial Hazardous 
Waste-Derived Fertilizers 
•' Regulation of Transport and Storage of 
Hazardous Waste Before Processing of 
Waite-Derived Products To Be Placed on 
the Land 


6. Example 

C. Section 261 6(a)(2)(u) and Part 266 
Subpart D: Recyclable Materials Burned 
For Energy Recovery In Boilers and 
Industrial Furnaces 

D. Section 261.6(a)(2HiiO and Part 286 
Subpart E: Recycled Used Oil 

E Section 281A(a)(2)(iv) and Pari 266 
Subpart F; Precious Mctnl Reclamation 

1. Retention of the Partial Exemption 

2. Definition of Precious Metal 

3. Distinguishing Sham Operations 

4. Status of Wastes From Precious Metal 
Reclamation When Hazardous Wastes 
Are Reclaimed 

F. Section 261.6(a)(2Hv) and Part 266 
Subpart C: Spent Lead-Add Batteries 
Being Reclaimed 

C. Recydable Materials Exempt From 
Regulation 

1 Section 261.C(a)(3)(i): Reclaimed 
Industrial Ethyl Alcohol 

2. Section 261 6{a)(3)(ii] Used Batteries 
Returned to a Buttery Manufacturer for 
Regeneration 

3. Section 281^aH3)(iii): Used Oil 
Exhibiting a Characteristic of Hazardous 
Waste 

4. Section 261.6(a)l4)(tv}: Scrap Metal 

H. Section 261.6 (b) and (ch Requirements 
for Generators. Transporters, and 
Storage Facilities 

1 The Generally Applicable Standards 
Z Conforming Amendments to 5? 261.5. 
264.1. and 265 1 

3 Revision of I 280.10: Definition of 
’Designated Facility** 

I. Variances 

1 Case-by-Case Regulation 

a. The Substantive Standard 

b. Procedures for Case-by-Case 
Determination 

2 Variances From Classification as a 
Solid Waste 

a Materials Accumulated Without 
Sufficient Amounts of Materials Being 
Recycled 

b. Materials That Are Reclaimed and 
Then Reused Within the Original 
Primary' Process in Which They Were 
Generated 

c. Materials That Have Been 
Reclaimed But Must Be Reclaimed 
Further Before Recovery Is Completed 

3 Variance To Be Classified os a Boiler 

4 Procedure for Variances 

5. Should EPA Adopt a Variance for 
Batch Tolling Agreements 

PART IV Economic. Environmental, and 
Regulatory Impacts 

I. State Authority 

A. Applicability in Authorized States 

B. Effect on State Authorizations 

II. Regulatory Impact 

III Regulatory Flexibility Act 

IV. Paperwork Reduction Act 

V. List of Subjects 

SUPPLEMENTARY INFORMATION: Under 
Subtitle C of RCRA. EPA is granted the 
authority to regulate hazardous wastes. 
Hazardous wastes, however, are defined 
in the statute as a subset of "solid 
' waste." (See Sections 1004(5) and 
1004(27).) It thus is necessary to define 
what a solid waste is in order to 


determine the extent of EPA*s 
jurisdiction under Subtitle C. 

On April 4.1983, EPA proposed to 
amend the existing regulatory definition 
of solid waste. See 48 FR 14472. The 
proposal defined which materials were 
solid wastes when disposed of. burned, 
incinerated, or recycled. The greater 
part of the proposal dealt with the 
question of which materials are solid 
wastes when recycled—the area where 
the extent of the Agency’s authority is 
not explicit on the face of the statule. 
EPA also proposed regulatory standards 
for various types of hazardous waste 
recycling activities, with the standards 
varying ^cording to the type of activity. 

EPA received well over one hundred 
comments on the proposed rule, 
including comments from states, waste 
generators, waste recyclers, 
environmental groups, and members of 
the public. The Agency also held three 
public hearings on the proposal at 
which we received additional 
comments. Virtually all commenters 
agreed that the proposed rule was a 
substantial improvement over the 
existing regulations because it replaced 
the "sometimes discarded" feature of 
the existing definition. 1 The majority of 
the commenters also supported the 
proposal (or at least key parts of it). 
Many commenters. however, expressed 
concern that the proposed rules were 
very complicated. Other criticisms were 
substantive. Some waste generators 
challenged the Agency’s classification of 
certain recycling activities as waste 
management, or even reiterated a 
challenge to EPA’s authority under 
Subtitle C of RCRA to regulate recycled 
materials as solid wastes. Commercial 
recyclers were divided in their reaction, 
with commercial chemical waste 
recyclers (who would generally be 
regulated more comprehensively under 
the proposal than under the existing 
rules) being generally favorable, while 
recyclers of metal-containing waste 
were generally opposed. 

Reaction from states also was 
divided. (There were fourteen comments 
from state or government agencies. The 
State of Nebraska also conducted an 
informal survey of 25 states for their 
reactions to the proposed rules. Some of 
the survey respondents were among the 
direct commenters to the Agency.) 
Although there were favorable 
comments, some state officials 
expressed concern with some of the 


*•10 CFK 281 2(b) (2) and (3) indicate that spew! 
material* and by-product* that sometimes are 
discarded are solid waste*. Th.s standard applies 10 
all materials of a given type and so charge* 
generator* with knowledge of what other generator* 
do with the same material 
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proposed conditional exemptions from 
regulation. They argued that the 
exemptions were too broad, particularly 
with respect to tack of notification, 
recordkeeping, and waste tracking 
provisions. Some states also criticized 
'he absence of storage controls on 
certain recycling operations. Slates and 
administrative agencies were virtually 
unanimous in urging the Agency to take 
more and immediate action against 
burning hazardous waste-derived fuels 
and contaminated used oil. 

The major environmental group to 
comment on the proposal was critical of 
many of the provisions, particularly the 
conditional exemptions for cerihin 
hazardous waste recycling activities. 
The Congressional Office of Technology 
Assessment voiced similar criticisms. 
Certain (but not ail) segments of the 
non ^recycling commercial hazardous 
waste management community also 
criticized the conditional exemptions. 

After reviewing the comments. EPA 
has decided to adopt the proposal as a 
final rule, but with a number of 
modifications and clarifications. In 
defining s solid waste, the key concept 
of the proposal was that ordinarily one 
must know both what a material is and 
how it is being recycled before knowing 
whether it is a solid waste. We are 
retaining this concept which had 
substantial support from commenters. in 
the final rule. Although we are adhering 
to this conceptual approach, we are 
making substantive changes regarding 
which secondary materials are wastes 
when burned as fuels and when placed 
on the land, and also regarding certain 
of the proposed exclusions, which we 
now think were ambiguous or 
overbroad. In addition, we are clarifying 
how the regulations apply to the 
recycling of hazardous scrap metal; we 
are also indicating explicitly that certain 
types of materials being recycled are not 
solid wastes. 

W f e arc also altering the proposed 
regulatory regime. The most significant 
change is to eliminate most of the 
proposed conditional exemptions. These 
exemptions, we now believe, would not 
have adequately protected human 
health and the environment from the 
risks of leaks and spills. 

We also have made a number of 
drafting changes to clarify the definition 
of solid waste and its accompanying 
regulatory provisions. We have revised 
the definition to state more clearly the 
types of recycling activities that do or 
do not constitute waste management, 
and have included a chart of materials 
and recycling activities [Figure 1 to the 
proposed rule) as part of the final rule. 
Accompanying definitions have been 
transferred to a new applicability 


provision in { 261.1. We also are 
expressing certain exceptions to general 
principles as variances, contained In 
Part 260. 

Today's preamble is organized into 
four large sections. Port I contains a 
background discussion and s summary 
description of the final regulation. Part II 
deals with the question of which 
materials are solid wastes, and 
especially the question of which 
materials are solid (and hazardous) 1 
wastes when recycled Part m discusses 
the management standards for 
hazardous waste recycling activities, 
and Part IV addresses the regulatory 
impacts of the final rule. 

Described in more detail. Part I of the 
preamble describes briefly the Agency's 
legal authority, and alternative 
approaches the Agency considered 
instead of the one actually adopted The 
final section of this part of the preamble 
summarizes the portions of the final rule 
stating which hazardous secondary 
materials are and are not RCRA Subtitle 
C wastes when recycled. 

Part II of the preamble discusses the 
Agency's jurisdiction [under Subtitle C) 
over secondary materials that are to be 
recycled. Wc explain each provision in 
the rule that states which hazardous 
secondary materials are and are not 
RCRA Subtitle C wastes when recycled. 
We first explain the new definitions 
involved in the rule—principally 
regarding types of secondary materials 
and types of thermal combustion units. 
We next discuss each provision of the 
rule stating when hazardous secondary 
materials that are to be recycled are 
wastes. For each provision, wc discuss 
the proposed rule, the final rule, how 
and why it differs from the proposed 
rule, and respond to major comments. (A 
separate background document 
responding to each comment is part of 
the record for this rulemaking.) 

Ir Part III, we describe the regulatory 
standards for hazardous wastes that are 
to be recycled. We also discuss in this 
section the variance provisions that are 
part of the final rule. 

Part IV summarizes the economic and 
regulatory impacts expected to result 
from this regulation. A separate report 
on the economic impacts is part of the 
record for this rulemaking. 


•Although haniriiou* waste* urt* ■ *ub*et of solid 
waatea under RCRA. EPA'* regulatory authority 
uodar Subtitle C applies only to hazardous wulna. 
Since the present regulation* apply only to Subtitle 
C we have chonon to make the definition of *©Hd 
wario applicable to thote materials that alto are 
htfsardoiaa wastes See Section IIA of Part 2 beta* 
The term* thus ere eynoaymoaa for purposes of the 
Subtitle C refactions. In addition, era ere being the 
term* (as well ee the term "watte" or "Subtitle C 
waste") synonymously lit this preamble. 


Part I: Introduction and Background 

/. Legal Authority 

The Agency in the April 4 praam Me 
described fully its position that 
Congress gave F.PA authority to regulate 
recycled secondary materials as solid 
and hazardous wastes under the Subtitle 
C regulations. Sec 48 FR 14473.145')2- 
505. Subsequent legislative 
pronouncements again confirm our 
interpretation. See RR. Rep. No. 96-19& 
98th Cong. 1st Sess. al 4a Some 
commenters repeated old argument 
challenging the Agency's authority, but 
raised no points not already answered. 
We consequently sec no need to discusi 
these points iin. In any case, the 
recent Hazardous and Solid Waste Act 
Amendments of 1984 (HSWAJ appear to 
have settled this question by explicitly 
requiring EPA to adopt "standards 
applicable to the legitimate use. reuse, 
recycling, and reclamation of 
(hazardous) wastes" (RCRA amend id 
section 3001(d)(2)). We add that the 
Agency's construction is made in the 
context of a "legislative directive . . . 
(that) is implicit rather than explu.:; . 
and that the construction is a 
"reasonable interpretation" of the 
ambiguous statutory term "solid waste". 

Chevron USA. v. NRDC. -U.S.-, 

-(1984). The Agency’s construction 

thus is surely a "permissible" one. Id. at 

Certain other commenters Indicated 
that RCRA provides EPA with 
unrestricted authority to regulate all 
recycling as waste management. The 
Agency does not fully accept this 
argument. We agree that RCRA 
embodies a general principle that most 
hazardous secondary materials 4 are 
considered to be hazardous wastes 
when recycled. Congress enacted a 
regulatory approach to deal with the 
problem of ensuring safe hazardous 
waste management. (H.R. Rep. No. 94- 
1491, 98th Cong. 2d Sass. at 4.) We 
indeed believe that the statute expresses 
a presumption that accumulated 
hazardous secondary materials are solid 
and hazardous wastes in order that this 
regulatory approach be applied to "the 
last remaining loophole in 
environmental law" (td\ We believe 
however, that the grant of authority in 
RCRA over recycling activities is not 


• Throughout tint preamble. KPA refer* for 
convenience to M **toodary nmtvnal*." W* man a 

material that potentially can b* a solid and 
hazardous waste whoo recycled. Tho rdnttwlf 
refare to the fallowing type* of socoodary malm* lr 
Spent material*. sludge*, by-product*, icrip mH*L 
and commercial chemical product* recycled m wxyt 
that differ from their normal use The rule don not 
use the term secondary met mats, 
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unlimited. Specifically, we do not 
believe our authority extends to certain 
type* of recycling activities that arc 
shown to be very similar to normal 
production operations or to normal uses 
of commercial products. We also do not 
accept the argument that a potentially 
harmful recycling practice is invariably 
subject to regulation under Subtitle C. 
since potential environmental harm is 
not alway s a determinative indicator of 
how closely a recycling activity 
resembles waste management. We again 
believe that this construction is a 

permissible one. Chevron supra .- 

U S. at-. (This discussion is 

developed further in Section H. of Port 
II. of the preamble.) 

II Alternatives 

A Alternative Approaches for 
Determining When Secondary Materials 
Which Are To Be Recycled Are RCRA 
Solid Wastes 

As stated in the preamble to the 
proposed rule, determining which 
secondary materials are wastes when 
recycled presents conceptual and 
practical difficulties. The Agency 
considered several approaches other 
than the one ultimately adopted, but 
ended by retaining the overall approach 
proposed initially. 

It is evident that the Agency is 
adopting a complicated regulatory 
scheme. There are two simpler 
alternatives: to say that all secondary 
materials being recycled are wastes, or 
that all are not wastes. Neither of these 
alternatives is satisfactory. The 
Agency's May 19.1960 definition took 
essentially the former approach and it 
proved unacceptable to both the Agency 
and the regulated community (see 48 FR 
H475). Comments were virtually 
unanimous in urging the Agency to 
re ject this approach. 

Not classifying recycled materials as 
wastes is equally unacceptable. We 
read the statute to state that hazardous 
secondary materials being recycled are 
wastes and that we ordinarily have 
lurisdiction to regulate most recycling 
activities involving these materials. We 
also believe that regulation of most of 
these activities is necessary to protect 
human health and the environment, 
f urthermore, we doubt whether 
completely avoiding regulation would 
necessarily promote recycling, as some 
< ornmenters maintain. The Agency is 
impressed by comments of both 
generators, states and members of the 
recycling community who state that 
*ome regulation is needed to assure both 
the public and generators that their 
wastes will not be mishandled when 
sent to recyclers. See comments of 


National Association of Solvent 
Reclaimers, Washington. D.C. Public 
Hearing. June 18,1983: Comments of 
American Electronics Association, San 
Francisco Public Hearing, June 23.1983. 
Comments of States of Iowa and 
Michigan (August. 1983). These persons 
maintain that regulation of these 
activities will encourage wastes both to 
be recycled, and recycled in a 
responsible manner. 

Another approach, discussed in the 
April 4 preamble, would be to use a 
standard based on value, whereby a 
recycled material would count as a solid 
waste when a person other than the 
generator is paid to recycle it. Although 
this factor is relevant for enforcement 
purposes in determining whether a 
recycling activity Is a sham, the Agency 
continues to believe that it is not a 
successful regulatory approach for the 
reasons given in the April 4 preamble. 
See 48 FR 14478-481. Most commenters 
agreed with the Agency that this 
approach should not be adopted. 

The Agency also attempted to fashion 
a narrative definition stating 
categorically whether secondary 
materials are or are not wastes. The 
narrative standard would be based on 
whether materials are typically dealt 
with as commodities, and whether they 
contain significant concentrations of 
non-recyclable toxic constituents not 
customarily found in analogous raw 
materials. (See 48 FR 14476 at n.7.) 

The Agency continues to believe that 
this type of definition is too subjective 
to serve as a self-implementing 
standard. Commenters agreed. The 
Agency also continues to think, and 
commenters generally agreed, that in 
most cases one must know both what 
the material is and how it is being 
recycled before determining whether it 
is a waste. A narrative definition based 
on the nature of the material Itself thus 
cannot serve successfully as a 
regulatory standard.® 

B. Alternatives for Regulating 
Hazardous Wastes Thut Are To Be 
Recycled 

In considering how to regulate 
hazardous wastes that are to be 
recycled, the Agency differentiated at 
proposal between facilities presenting a 
significant risk of waste 
overaccumulation before recycling and 
those that did not. W r c viewed 
overaccumulation us the chief danger to 


* Th« Agency doe* believe that *otne secondary 
material* are inherently waste-like, and will ■pec.ify 
in the rule that theae material* are eolid w«*te* See 
| 261 . 2 (d). For the moat part, however, wc think that 
a aecondary material* identity a* a wa»te turn* 
both on what it i*. and how it t» recycled 


guard against, and so proposed to 
conditionally exempt from regulation 
those types of recycling operations that 
do not present a significant risk of 
overaccumulation before recycling. See 
48 FR 14477.14466. The chief types of 
recycling operations that would have 
been conditionally exempt were those in 
which a generator reclaimed its own 
wastes, those in which a reclaimer 
reclaimed for its own subsequent use, or 
when wastes were reclaimed pursuant 
to batch tolling agreements. Id At the 
same time, wc indicated that we were 
continuing to evaluate whether 
hazardous waste leaks and spills could 
occur at these operations (before 
prolonged accumulation) and whether 
regulation was necessary to protect 
human health and the environment. Id. 
at 14477. In essence, we investigated 
further the hypothesis that if these 
wastes were handled as if they were 
products, and were not 
overaccumulated, they would be 
managed safely without RCRA controls. 

We have come to the conclusion that 
most of the conditional exemptions that 
we proposed were unjustified, because 
the risk of damage from spills and leaks 
at these facilities indicates that 
regulation is necessary to protect human 
health and the environment. Simply 
because a waste is likely to be recycled 
will not ensure that it will not be spilled 
or leaked before recycling occurs. In the 
first place, the analogy we drew at 
proposal—between wastes stored 
before certain types of recycling and 
products stored before use—is 
frequently incorrect. Wastes in many 
cases have little independent economic 
value, but are recycled to avoid disposal 
costs. Persons storing this type of 
hazardous w r astc before recycling are 
very much like persons storing 
hazardous waste before disposal: there 
is nothing about the waste that mokes it 
so valuable that safe handling is assured 
absent regulation. 

Furthermore, safe handling is not 
always assured even for hazardous 
yvastes that are more like commodities 
in terms of volue. A company's decision 
on how carefully wastes are handled 
before recycling turns chiefly on a range 
of factors—principally the value of the 
wastes being recycled and the value of 
the end products of recycling versus the 
cost of purchasing additional raw 
materials, the profit margin of the 
facility, and the cost of improving the 
integrity of the facility. Unless the 
wastes are extremely valuable (as in 
legitimate precious metal reclamation) 
there is no imperative incentive to avoid 
leaks and spills. In confirmation, there 
have been massive leaks of high purity 
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solvents and gasoline (to name only 
some of the more valuable commodities) 
from product storage tanks, showing the 
risk of spillage of stored commodities. 
The recent addition of Subtitle I to 
RCRA to control leaks from 
underground product storage tanks 
confirms that the risk of harm from 
spillage is significant. Indeed, there have 
been a number of instances of 
groundwater contamination caused by 
improper storage of hazardous wastes 
awaiting reclamation by their generator, 
hazardous wastes being reclaimed 
pursuant to batch tolling agreements, 
and hazardous wastes being reclaimed 
before use by the reclaimer—the 
situations that would have been 
conditionally exempt under the 
proposal. (See Appendix A) 

Equally important, the Agency already 
has determined that it is necessary to 
regulate hazardous waste storage bi 
order to protect human health and the 
environment, and has also determined 
that regulations are needed to prevent 
the M uncontrolled release of hazardous 
waste constituents into the 
environment.** See 46 FR 2802. 2807 
(January 12.1981). These prior findings 
are relevant to the question of regulating 
hazardous waste storage before 
recycling. There is a risk, aa slated 
above, that spiUs end leaks of 
hazardous waste will occur, even if the 
wastes eventually will be recycled. 

Spills and leaks are the principal 
example of uncontrolled hazardous 
waste releases from storage and thus 
ordinarily require regulatory control. 

The Agency is persuaded that its 
existing findings are valid for hazardous 
wastes stored before recycling except in 
those situations in which wastes are so 
economically valuable that there is an 
economic Imperative to avoid release. 

The Agency thus finds that the factual 
busis for most of the conditional 
exemptions in the proposal was not 
justified, and that the Agency's general 
findings as to the need to control 
hazardous waste storage are valid for 
these recycling situations. Hazardous 
wastes stored before reclamation—even 
where there is minimal risk of 
overaccumulation—still can present 
significant potential for harm to human 
health and the environment if 
mismanaged, and market mechanisms 
are insufficient to prevent 
mismanagement from occurring. 
Regulation thus is called for. 

In determining the level of regulation 
to adopt for those facilities which would 
have been conditionally exempt, the 
Agency is guided by the principle that 
the paramount and overriding statutory 
objective of RCRA is protection of 


human health and the environment The 
statutory policy of encouraging recycling 
is secondary and must give way if it la 
in conflict with the principal objective. 
See 48 FR 1 *474/1.14492/2: see also 
H.R. Rep. No. 98-198, supra , at 4IL* We 
accordingly have determined that far 
the most part the conditional 
exemptions wc proposed were 
unwarranted and facilities recycling in 
these ways should be subject to 
regulation under the Subtitle C rules. 

Ill An Overview of the Final Definition 
of Solid Waste 

A. Materials That Are Solid Wastes 

The revised definition of solid waste 
states that any material that is 
abandoned by being disposed of, 
burned, or incinerated—or stored, 
treated, or accumulated before or in lieu 
of these activities—is a solid waste. The 
remainder of the definition states which 
materials are wastes wlien recycled. 

The amended definition adopts the 
approach that for secondary materials 
being recycled, one must know both 
what the material is and how it is being 
recycled before determining whether or 
not it is a Subtitle C waste. This 
approach differs sharply from the 
existing definition (40 CFR 261.2). which 
states that all sludges, and virtually all 
other secondary materials (/.«. all those 
that are sometimes discarded by anyone 
managing them (see fn. 2 above)), are 
wastes no matter how they are recycled. 
In understanding the revised de finition, 
therefore, one must consider the types of 
secondary materials in conjunction with 
types of recycling practices. 

1. Types of Recycling Activities That 
Are Within The Agency's Subtitle C 
jurisdiction. The definition states that 
four types of recycling activities are 
within EPA's jurisdiction: 

• Use constituting disposal . This 
activity involves directly placing wastes 
or waste-derived products (a product 
that contains a hazardous waste as an 
ingredient) onto the land. Extending 
jurisdiction to waste-derived products 
placed on the land represents a change 
from the proposal; 

• Burning waste or waste fuels for 
energy recovery, or using wastes to 
produce a fuel; 

• Reclamation This activity involves 
the regeneration of wastes or the 
recovery of material from wastes: 


• The Agrncy alto does no! believe that 

horerdout » «»ie nrirychn* will be diecouraged In 
Itioee ■ituetions the! we now intend lo rtfulet* Not 
only do the incremental costs of rtgiiUtkm eppeer 
lo be minimal (see Part IV of this preamble), but 
regulation can actually ancmirage recycling Sec 4ft 
FR MOW (May IS. 1M0) and Section U.A. shove. 


• Speculative accumulation. Thi* 
activity involves either accumulat e 
wastes that are potentially recyclable, 
but for which no recycling market for no 
feasible recycling market) exists, or 
accumulating wastes before recycling 
unless 75% of the accumulated mate: ur! 
is recycled during a one-year period. 
(This provision now includes the 
activity referred to in the proposal as 
overaccunmlo tiom) 

2 . Types of Secondary Materials That 
Are Within The Agency's Subtitle C 
Jurisdiction. These categories of 
recycling activities then are divided 
further according to the type of 
secondary material involved—sper.’ 
materials, sludges, by-products, or 
commercial chemical products (a 
division present in the existing 
regulations—see 40 CFR 281^(b)(lJ(3)J. 
We also have clarified the proposal Ly 
adding a new category of secondary 
material—scrap metal. 

'Spent materials'*are materials that 
have been used and are no longer fit for 
use without being regenerated, 
reclaimed, or otherwise re-proccssed 
Examples are spent solvents, spent 
activated carbon, spent catalysts, and 
spent acids. 

"Sludges" are defined in RCRA and 
the implementing regulations as residues 
from treating air or wastewater, or other 
residues from pollution control 
operations. (See RCRA section 
1004(26)(A) and 40 CFR 260.10.) 

“ By-products H are defined assents!!;, 
the same way aa in the existing 
definition to encompass those residu it 
materials resulting from industrial, 
commercial mining, and agriculture! 
operations that are not primary 
products, are not produced separately, 
and are not fit for a desired end ok 
without substantial further processing 
The term includes most secondary 
materials that are not spent materials or 
sludges. Examples are process resides 
from manufacturing or mining proce^^s. 
such as distillation column residues or 
mining slags. 

"Commercial chemical products" are 
the commercial chemical products and 
intermediates, off-specification variant*, 
spill residues, and container residue. 
listed in 40 CFR 261.33. Although these 
materials ordinarily are not wastes 
when recycled (see 45 FR 78540-541 
November 25.1980), we are including 
them as wastes when they are recycled 
in ways that differ from their normal 
use. namely, when they are used in a 
manner constituting disposal, or when 
they are burned for energy recovery* 
(assuming these materials are neither a 
pesticide nor a commercial fuel). 
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The following table, which appears in secondary materials are solid wastes 
the regulation itself, summarizes when when recycled: 


TABLE V Main* of Which Types of Secondary Materials WiB be Defined as SokJ and Hazardous 
Wastes When Recycled and Which Types of Recycling Activities Constitute Waste Management 



lie* * conaMueno 
ctipoiel 

ftumng tor 
energy recovery 
or um »o 
produce a to* 

Redemption 

Specula** 

accumulator 

Spent me*en*a (boft toted end noniatoa/cnar- 
acurtots) 

Sfc/dQM (HtMf) 

Yee 

YOS .... 

Yee. ■ 

Yea. 

y«..... . 

Yaa_ _ 

Yet 

ve*. 

frrrtnni r craaerteread 

vet 

Ye*~_ 

No 

Yaa. 

Bf prtXluCll lifted) 

Ye*. ... 

Yaa 

Yaa 

v#a 

fnnrinrwfT _ 



No 

Yaa. 

ComrrwMoei ctormca* product* toted « 40 CF* 

1241 23 ttel ere no< ordmarty apphed to N 
tend or fesnod u to*** 

Scrap metel 

Yea 


NO_- 

No 

Yaa 


Yaa. 

Yee 







*Scrap tnelaU is defined as bits or 
pieces of metal that are discarded after 
consumer use or that result from metal 
processing operations. Examples are 
scrap automobiles and scrap radiators 
(commonly referred to as post-consumer 
scrap) and scrap turnings and scrap 
fines (commonly referred to as obsolete 
icrap). 

3. Secondary Materials That Are 
Subtitle C Wastes When Recycled in 
Particular Ways. As we indicated in the 
proposal, sludges and by-products 
sometimes are difficult to characterize 
as wastes or non-wastes when they are 
reclaimed. 48 FR 1447a Many by¬ 
products and sludges in the mining 
industry, for example, are routinely 
processed further to recover usable 
metals in a manner much like continued 
processing of the virgin ore. As stated 
above, neither the Agency nor any 
commenter could devise a self- 
implementing narrative standard that 
convincingly distinguishes between 
product-like and waste-like sludges and 
by products being reclaimed. 

The Agency thus has structured the 
final regulation so that the Agency must 
evaluate these materials individually 
befure determining whether they are 
subject to RCRA jurisdiction when they 
are to be reclaimed. Thus, in the final 
regulation, only sludges and by-products 
listed in 40 CFR 261.31 and 281.32 are 
solid wastes when reclaimed. 1 

The Agency does not perceive this 
difficulty for the remaining types of 
recycling over which we have 
jurisdiction. Thus, all secondary 
materials (/>. all spent materials, 
sludges, by-products, and scrap metal) 
are considered to be wastes when they 
are used in a manner constituting 
disposal, are burned for energy recovery 
or used to produce a fuel, or are 
accumulated speculatively. The Agency 
proposed that only listed by-products 
would be wastes when burned for 
energy recovery or used to produce a 
fuel, but is changing the proposal for the 
reasons stated in Section Il.V.D. of Part 
2 uf the preamble. 


r Th* Ajeney Intends that residue* den vrd from 
rrt *<» iming listed by-products end aludffre also be 
connejrred to be listed for purposes of this 
^sulutioo. Tbie it In accord with 40 CFR 2S1.3(cK2) 

*od end 40 CFR 200.22(b) These provisions 
•Ule that residue* derived from treating, storing, or 

<!»• posing of listed hazardous wastes are aUo 
sundered to be listed hazardous wastes, and. for 

delisting purposes, to have the same constituents of 
concern as the hazardous wastes from which they 
nr* derived Under the amended definition of solid 
therefore, if ■ reclaimer distills a listed by- 
product, and then reclaims the resulting distillation 
hjUom. the distillation bottom also la considered to 
be • listed by product and therefore a waste when 
reclaimed 


Ye#—OeHned as a aotd west# 

No N ot defined as e tow vests 

In addition, there are certain materials 
that are inherently waste-like, 
regardless of how they are recycled. The 
Agency has reserved the right to 
designate these materials as solid 
wastes, and has designated the 
chlorinated and dioxin dibenzofuran 
containing F020, F022-F023. FG28. and 
F028 wastes as solid wastes no matter 
how they are recycled. 

The Agency again emphasizes that to 
determine if a secondary material is a 
RCRA solid waste when recycled, one 
must examine both the material and the 
recycling activity involved. A 
consequence is that the same material 
can be a waste if it is recycled in certain 
ways, but would not be a waste if it is 
recycled in other ways. For example, an 
unlisted by-product that is reclaimed is 
not defined as a solfd waste. However, 
the same by-product is defined as a 
waste if it is recycled by being (a) 
placed on the land for beneficial use. (b) 
incorporated into a product that is 
placed on the land for beneficial use, (c) 
burned as a fuel, (d) incorporated into a 
fuel, or (e) accumulated speculatively. 
Obviously, the by-product also is a 
waste whenever it is disposed of or 
incinerated rather than recycled. 

B. Secondary Materials That Are Not 
Solid Wastes 

Not all recycling activities Involve 
waste management. Based on our 
reading of the statute and legislative 
history, the definition excludes two 
activities Involving direct use or reuse of 
secondary materials, and one activity 
where these materials arq recycled 
without first being reclaimed by being 
returned as a raw material substitute to 
the original primary production process. 
These activities ordinarily will not be 
considered to involve waste 


management because they are like 
ordinary production operations or 
ordinary usage of commercial products. 

(1) Using or reusing secondary 
materials as ingredients or feedstocks n 
production processes. When secondary 
materials are directly used as an 
ingredient or a feedstock, we are 
convinced that the recycled materials 
are usually functioning as raw materials 
and therefore should not ordinarily be 
regulated under Subtitle C. Examples 
are using fly ash as a constituent in 
cement, or using distillation bottoms 
from the manufacture of carbon 
tetrachloride as feedstock in producing 
tctrachloroethylene. However, when 
distinct components of the material are 
recovered as separate end products (i.e 
recovering lead from scrap metal in 
smelting operations), the secondary 
material is not being used, but rather 
reclaimed and thus, would not be 
excluded under this provision. The other 
major exception to this provision Is 
when spent materials, by-products, 
sludges or scrap metal are used as 
ingredients in waste-derived fuels or in 
waste-derived products that will be 
placed on the land. In these situations, 
not only is the spent material, sludge, 
scrap metal, or by-product a solid waste 
but the waste-derived product remains 
subject to RCRA jurisdiction as well. 

(2) Using or reusing secondary 
materials as effective substitutes for 
commercial products . When secondary 
materials are directly used as 
substitutes for commercial products, we 
also believe these materials are 
functioning as raw materials and 
therefore are outside of RCRA’s 
jurisdiction and, thus, are not wastes. 
Examples are certain sludges that are 
used as water conditioners and by¬ 
products hydrochloric acid from 
chemical manufacture used in steel 



















































pickling. In these examples* the recycled 
materials are substituting for other 
commercial products, and material 
values ore not being recovered from 
them. 

(3) Return of secondary materials to 
the original primary production process 
in which they are generated without 
first reclaiming them . When secondary 
materials are returned to the original 
primary production process (from which 
they are generated) without first being 
reclaimed, we likewise believe this 
recycling activity does not constitute 
waste management. This provision has 
been modified from the proposal to 
cover more precisely those closed-loop 
production processes that use secondary 
materials as return feed to the original 
primary process. 


C. Variances From Classification as 
, Solid Wastes 

We also have promulgated variance 
provisions allowing the Regional 
Administrator or outhori 2 ed States to 
determine that certain materials that are 
to be recycled are not solid wastes. 
There are three such variances: 

• Materials accumulated without 
sufficient amounts being recycled\ The 
Agency proposed that persons failing to 
recycle 73% of their accumulated waste 
material could petition the Regional 
Administrator to declare that the 
material is not a waste. We are retaining 
this provision and are formally terming 
it a variance; 

• Materials that are reclaimed and 
then reused within the original primary 
production process in which they were 
generated. The Agency proposed a 


complete exclusion for this type of 
situation, referred to in the propos.il«» 
closed-loop recycling. W f e are now 
convinced that the proposal was too 
broad but that individual exclusions 
may be warranted; and 

• Materials that are reclaimed but \ 
must be reclaimed further before 
material recovery is completed. Thu 
variance would allow individual 
consideration of whether an initial 
reclamation process is only minimal 
processing or whether it substantially 
completes the recycling process. 

The following tables summari/- the 
differences between the final and 
proposed rules with respect to the 
secondary' materials that ore and ure noc| 
solid and hazardous wastes when 
recycled; 

Ml UNO COCX tMO-MMtf 
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Table 2: Secondary Materials That Are Solid and Hazardous 
Wastes When Recycled: Proposal v. Final Rule 


1 

Use Consti¬ 
tuting 

Disposal 

Burning for Biergy 
Recovery, Use to 
Produce a Fuel, 
or Fuels Containing 
These Materials 

Reclamation 

Speculative 
Accunulation 


V 









Final 

Proposal 

Final 

Proposal 

Final 

Proposal 

Final 

Proposal 

I Spent Materials 
{(both listed and 
|non-listed exhibit- 
jtirg a characteris- 

|tic) 

Yes... 

Yes... 

Yes... 

Yes... 

Yes«•• 

Yes... 

Yes... 

Yes... 

(Sludges (listed) 

Yes... 

Yes... 

Yes... 

Yes... 

Yes.. 

Yes... 

Yes... 

Yes... 

(Sludges (non- 
listed exhibiting a 
characteristic) 

Yes... 

Yes.•. 

Yes... 

Yes... 

No... 

to... 

Yes... 

Yes... 

By-products (listed) 

Yes... 

Yes... 

Yes... 

Yes... 

Yes.. 

Yes... 

Yes... 

Yes..• 

By-(Yoducts 
(non-listed exhibit¬ 
ing a character¬ 
istic) 

Yes... 

Yes... 

Yes... 

No.. • 

No... 

No... 

Yes... 

Yes... 

Comvercial chemi¬ 
cal products 

1 listed in 40 CFR 
|S261.33 that are 
jnoc ordinarily 
jcpplled to the 

Land or burned 
as fuels 

Yes... 

Yes... 

Yes... 

Yes... 

No... 

No... 

No... 

No... 

Scr^j Metal 

Yes... 

Yes... 

Yes... 

irk/ 

Yes... 

**/ 

Yes... 

Yes... 

i 


Yes - Defined as a solid waste 
No » tot defined as a solid waste 

*/ Final rule includes hazardous waste-derived products (products containing a hazardous waste) 
that are placed on the land. The proposal did not cover these waste-derived products. 

Some scr< 4 > metal was classified as a by-product inder the proposed rule, and this type of 
scrap metal would not have been a waste when reclaimed or burned for energy recovery. 
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Fart II: Secondary Materials That Are 
Subtitle C Solid and Hazardous Wastes 
When Recycled 

l Definitions of Particular Terms Used 
in the Amended Definition of Solid 
Waste 

A. Spent Materiala/Sludges/By- 
Prod acts/Scrap Metal 

The fimil definition classifies the 
universe of secondary materials that are 
wastes when recycled as either sludges, 
spent materials, by-products, or scrap 
metal.* With the exception of scrap 
metal, this is the sume classification 
scheme as in the proposed rule. See 48 
FR 14478/2. We have not changed the 
proposed definition of “sludge,’* but are 
clarifying what we mean by spent 
materials and by-products. We also are 
explaining the new definition of scrap 
metal. 

1. Spent Materials. We are continuing 
to define spent materials as those which 
have been used and are no longer fit for 
use without being regenerated, 
reclaimed, or otherwise re-processed. In 
response to comments, however, we 
have altered the wording of the 
definition of spent material to express 
this concept more dearly. As the 
proposal was worded, a spent material 
was one that had been used and no 
longer could serve its original purpose. 
The Agency** reference to original 
purpose was ambiguous when applied to 
situations where a material can be used 
further without being reclaimed, but the 
further use is not identical to the initial 
use. An example of this is where 
solvents used to clean circuit boards are 
not longer pure enough for that 
continued use, but arc still pure enough 
for use as metal degreasers. These 
solvents are not spent materials when 
used for metal degreasing. The practice 
is simply continued use of a solvent. 
(This is analogous to using/reusing a 
secondary material as an effective 
substitute for commercial products.) The 
reworded regulation clarifies this by 
stating thut spent materials are those 
that have been used, and as a result of 
that use become contaminated by 
physical or chemcial impurities, and can 
no longer serve the purpose for which 
they were produced. (This reworded 
definition appropriately parallels the 
definition of “used oil”—a type of spent 
material—in RCRA section 1004(36).) 

In response to comment, we also note 
that leftover, unreacted raw materials 
from a process are not spent materials, 
since they never have been used. 


* Commercial chemical product* bated in | 2*1.33 
■Ibo are whan recycled to the land or burned 

at fuel* when (hit ta not their normal manner of 
uae 


Unreacted raw materials thus are not 
subject to RCRA jurisdiction unless they 
are discarded by being abandoned. 

2. Scrap Meta! —a. Classification. We 
have added a new definition of scrap 
metal to the final regulations. At 
proposal, scrap metal that was 
generated as a result of use by 
consumers (copper wire scrap, for 
example) was defined as a spent 
material. (This type of scrap is usually 
referred to as “obsolete scrap*'.) Scrap 
from metal processing, on the other 
hand (such as turnings from machining 
operations) was defined as a by¬ 
product. (It is usually called “prompt 
scrap".) Yet the scrap metal in both 
cases is physically identical (/>.. the 
composition and hazard of both by¬ 
product and spent scrap is essentially 
the same) and, when recycled, is 
recycled in the same way—by being 
utilized for metal recovery (generally in 
a secondary smelting operation). 

In light of the physical similarity and 
identical means of recycling of prompt 
scrap and obsolete scrap, the Agency 
has determined that all scrap metal 
should be classified the same way for 
regulatory purposes. Rather than 
squeeze scrap metal into either the 
spent material or by-product category, 
we have placed it in its own category. 

b. Recycled Hazardous Scrap Metal is 
a Solid Waste. We have further 
determined that for purposes of the 
regulations implementing Subtitle C of 
RCRA. all scrap metal that would be 
hazardous* is a solid waste when 
disposed of or when recycled (although, 
as explained in more detail below, it is 
exempt from Subtitle C regulation at this 
time when recycled). Scrap metal is 
waste-like in that it is a used material 
that is no longer fit for use and must be 
reclaimed before it can be used again, or 
is a process residue that must be 
recovered in a different operation from 
the one in which it was generated. 

We also believe that scrap metal 
comes within the series of statutory 
definitions which state generally that 
materials from which resources are 
recovered are solid wastes. See RCRA 
sections 1004 (19). (30), (22). (7). (18). 

(23). and (24); see also 48 FR at 14502/1- 
2. Based on these provisions, the Agency 
has stated that most reclamation 
operations involve waste management, 
and all reclamation operations utilizing 
materials that have been used and that 
must be re-processed before they can be 
reused constitute waste management. 

We believe that scrap metal that is 


*For cl.inflection of fbfa point, ire the diocuition 

of | 281 l (by Section II A of thia part of tin 
pnwmbta 




being reclaimed fits within these 
provisions. 

c. Definition of Scrap Metal and 
Regulatory Distinctions Between Scrvp 
Metal and Other MetaTCcntoining 
Wastes That Are Recycled Although 
we arc defining hazardous scrap metal 
as a Subtitle C waste when recycled, 
are exempting such metal from 
regulation for the time being. We n^d 
to study types of scrap metal and types 
of management practices further before 
deciding on an appropriate regulatory 
regime (if any). It thus is important to 
distinguish scrap metal from other 
met a)-containing wastes that are subject j 
to Subtitle C regulations when recycled. 
See Section ILH.4. of Fart Ill of the 
Preamble. 

Scrap metal, as defined in this rule, 
means bits and pieces of metal parts 
(e.g., bars, turnings, rods, sheets, wire), 
or metal pieces that ore combined 
together with bolts or soldering (e.g. f 
radiators, scrap automobiles, railroad 
box cars), which when worn or 
superfluous can be recycled. Put another 
way. scrap metal is defined as products 
made of metal that become worn out (or 
are off-specification) and ere recycled to 
recover their metal content, or metal 
pieces that are generated from 
machining operations (/>., turnings 
stampings, etc.) which are recycled *o 
recover metal. Materials not covered by 
this term include residues generated 
from smelting and refining operations 
lie drosses, slags, and sludges), liquid 
wastes containing metals {/.e, spent 
acids, spent caustics, or other liquid 
wastes with metals in solution), liquid 
metal wastes (/.e^ liquid mercury) or 
metal-containing wastes with a 
significant liquid component, such as 
spent batteries. 

We have defined scrap metal in this 
way based on our general understanding 
of the way industry uses this term As 
noted, this definition does not include 
liquid spent materials that contain 
metals. Liquids are different from metal 
pieces in content, physical form, and 
manageability. Members of both the 
National Association of Recycling 
Industries (NAR1) and the Institute for 
Scrap Iron and Steel (ISIS) also 
generally agree that liquid wastes are 
not commonly referred to as scrap 
metal. Although these metal-bearing 
liquids and scrap metal are both 
classified as solid wastes under thi* nils 
(if hazardous), the regulatory 
significance of not Including these 
liquids as scrap metal is that the liquids 
are subject to immediate regulation 
when they are reclaimed (assuming they 
are hazardous spent materials, listed 
sludges, or listed by-products) wherpas 
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scrap metal is not. 10 It is the Agency’s 
judgment that immediate regulation of 
metal bearing liquids is appropriate 
because: (1) (As liquids) They need 
special precautions when managed. (2) 
the current regulatory* regime in Parts 
2S4-265 is appropriate, and (3) wastes of 
this type have been linked to a series of 
damage incidents when stored before 
reclamation. 1 1 The reasons for deferring 
regulation of scrap metal thus do not 
apply here. 

Similar reasoning underlies the 
Agency's classification of spent lead- 
acul batteries as a spent material, 
fubject to immediate regulation when 
reclaimed. Spent batteries are different 
in physical form from scrap metal 
because they contain substantial 
amounts of liquid acid. As discussed in 
Section II.G. of Part III of this premable. 
it is appropriate to immediately regulate 
the storage of spent lead-acid batteries 
ut reclamation facilities. We 
consequently are classifying and 
regulating spent batteries differently 
from scrap metal. 

Scrap metal is also classified 
differently from metal-containing 
process residues such as slags, drosses, 
and sludges partly because it is different 
in physical form and content. More 
importantly, these residues can be 
involved in recovery operations that 
amount to on going processing of the 
virgin material and so are not invariably 
wastes when utilised for metal recovery. 
As noted above, this is not the case 
when scrap metal is recovered. For this 
reason, all hazardous scrap metal is 
classified as a waste (although exempt 
from regulation at this time), while 
sludges and by-productR being 
reclaimed must be identified more 
particularly by listing before they are 
wastes. 

3 By-products Versus Co-products . 

We arc also modifying the definition of 
by-product In the proposed rule, we 
said by-products were not primary 
products 8nd were not solely or 
separately produced. This language did 
not directly address situations wher^ 
there are a number of co-products being 
produced. By "co-product" we mean a 
material produced for use by the general 
public and suitable for end use 
essentially as-is Examples are sulfuric 


'* In particular. In reviewing a booklet published 
by ibr Nation*! Association of Recycling Induatnr* 
INARIj which daatifiot non-ferrous acrap into 133 
<hffrn*nt uittgortM. mot I of the categoric* 

rtbtd—-appeo*iirwitrl> S3 percent— refer* to 
•"♦Uil piece* (iiL, wire, cutting*, dipping*, aheet 
«*t*l *lab*. etc. | See NARI Circular NF-S2. 
Standard Clarification for Non-Ferrous Scrap 
MrUl The Institute of Scrap Iron and Steel (ISJSI 
like*!* classifies *crap metal a* metal piece* 

* See Appendix A 


acid from smelters’ metallurgical acid 
plants, various metals produced in 
tandem by smelting operations (such as 
lead recovered from primary* copper 
smelting operations), or co-products 
such as kerosene, asphalt, or pitch from 
petroleum refining. These co-products 
are not (and were never intended to be) 
covered by the regulations. 

We therefore are clarifying the 
definition to indicate that by products 
are materials, generally of a residual 
character, that are not produced 
intentionally or separately, and that are 
unfit for end use without substantial 
processing. Examples are still bottoms, 
reactor cleanout materials, slags, and 
drosses. 

On the other hand, materials 
produced intentionally, and which in 
their existing state are ordinarily used 
as commodities in trade by the general 
public, are considered to be co-products 
and not by-products, 11 In response to 
comment, we also note that these 
materials can be produced from a 
combination of processes at a facility, 
and need not result from one single 
process. (It is also possible to put a by¬ 
product to use—for example a still 
bottom can be used as an intermediate 
to make a new product. The still bottom 
would not be considered a waste under 
the amended definition due to its 
manner of recycling—use as an 
ingredient. It would, however, still be a 
by-product). 

B. Definitions of Incinerator, Boiler, and 
Industrial Furnace 

1. General Classes of Combustion 
Units. Many enclosed devices are used 
to treat hazardous waste through 
controlled flame combustion.” The 
proposed regulations divided that 
universe into three groups: incinerators, 
boilers, and industrial furnaces. We are 
adopting this same tripartite division in 
the final rule. The Agency already 
regulates the emissions from hazardous 
waste incinerators and intends to 
regulate the emissions from combustion 
units that bum hazardous wastes for 
energy recovery. Regulation will be 
established at a level that is necessary 


*' We note however that product* or co-product* 
that include h«xardou* waste* a* ingredients are 
classified as waste* when they arc to be burned for 
energy recovery or placed directly on the land for 
b«nefK.:al use See Section* V,C and V.D. of this 
pari of the preamble 
•• There are also a few hazardous waste 
management device* which rely on thermal 
treat menu but do not directly combust the treated 
waste. ERA will allow permitting of those device* 
under the criteria of 40 CFR Pari 264. Subpart P 
Other Thermal Treatment or under the criteria of 40 
CFR Part 264. Subpart X Miscellaneous Waste 
Management, fallowing promulgation of those 
Subparts 


to protect human health and the 
environment. It is necessary to 
distinguish among the types of 
combustion units, however, because 
incinerators are being regulated sooner 
than boilers and industrial furnaces, and 
because the ultimate standards for 
boilers and industrial furnaces may vary 
from each other, as well as from the 
standards for incinerators. 

Z Definition of Incinerator. 
Incinerators burning hazardous waste 
are subject to the permitting standards 
of 40 CFR Part 204. Subpart O. An 
incinerator is defined as any enclosed 
device that is neither a boiler nor an 
industrial furnace that uses controlled 
flame combustion to treat waste. This 
definition differs from the text of the 
proposal in order to make it clear that 
the three defined units—incinerators, 
boilers, and industrial furnaces—cover 
the entire universe of enclosed devices 
using controlled flame combustion to 
treat hazardous waste. The regulation 
also amends the former definition of 
incinerator, promulgated on May 19. 

1980. which defines the device in terms 
of the primary purpose for which wastes 
are burned. However, this change is 
essentially a clarification of the existing 
rules which should have little effect on 
the number or identity of units already 
subject to Subpart O. As we stated at 
proposal, Incinerators are built to 
destroy hazardous waste, so wastes 
burned in them are obviously being 
burned for the primary purpose of 
destruction. 48 FR 14484/2. 

The May 19.1980 definition focused 
on whether each waste fuel was burned 
for the primary purpose of destruction. 

‘ Today s regulatory scheme more 
appropriately describes how one can 
examine the nature of the combustion 
unit to recognize combustion for 
purposes other than destruction. It then 
classifies units used for those activities 
as either boilers or industrial furnaces, if 
combustion of a waste does not meet 
the criteria for those classes, then the 
primary purpose of its combustion is 
necessarily destruction. Thus, it should 
properly remain subject to the 
permitting standards of Part 264. 

Subpart O. 

Comforming changes are being made 
in §5 264 340 and 265.340 defining the 
applicability of Subpart O's standards 
for incinerators. Similarly, i 265.370, 
defining the applicability of the interim 
status standards for other thermal 
treatment, is being amended These 
changes clarify the coverage of flame 
combustion devices, but do not niter 
existing obligations. 

3. Definition of Boiler. Boilers burning 
hazardous waste for energy recovery 
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now fall within the exemption from 
regulation of actual recycling processes 
found In 40 CFR 281.6, pending 
promulgation of substantive regulations 
controlling emissions from burning 
hazardous wastes in them as may be 
necessary to protect human health and 
the environment. Thus, baiter* do not 
now require RCRA permits to 
their combustion activities. [Storage of 
certain hazardous wastes before burning 
requires a storage permit and the 
transport of these wastes is regulated, 
however. See 40 CFR 261.6(b).) 

a. Adoption of a Standard Based on 
integral Design of the Device. The 
definition of boilers focuses on physical 
indicia of their legitimate use for energy 
recovery. The final definition, like the 
proposal, relies upon the concepts of 
Integral design, combustion efficiency, 
and energy recovery. This reflects the 
fact that boilers, unlike incinerators, are 
designed and operated to convert fuel 
into more usunble enmgy (generally 
steam). This is most efficiently done 
when energy recovery devices, such as 
water vessels, are phyiicafly in contact 
with (integrally connected to) the 
combustion chamber in which the fuel is 
burned. w EPA consequently proposed 
that the combustion chamber and heat 
recovery sections of a boiler mast be of 
integral design—physically formed into 
a single unit—and that significant heni 
recovery must take place in the 
combustion chamber by means of 
radiant heat transfer. 

Many parties commented on the 
proposed definition. Some had 
generalized objections to the basic 
concept of a test based on physical 
criteria, arguing that it would stifle 
innovation and that it was unrelated to 
environmental protection. Others had 
specific criticisms related to the 
proposals exclusive reliance on radiant 
heat transfer as the measure of 
“significant beat recovery." Commenfers 
also described a few specific types of 
legitimate boilers which might not meet 
the proposed “integral design" test. 

EPA has considered, but in 
unperstioded by. the general criticism of 
the rule’s reliance oo physical criteria to 
differentiate between these unhi. 
Significant regulatory consequences 
spring from the distinctions between 
classes of combustion devices. Thus, it 
is important that the tests for those 
distinctions be unambiguous and easy to 
apply. The physical test of integral 


'•v*n Komtrmn&m Scientific Encychpcdh . (5th 

Bd I st 324-13! drfcitf* “boiler 'urine? u those 
p«rt* which mm tn contact with the hoi *uur, on 
onr tide *nd witter or • tnuluir of mmlmt ut) »t»«m 
on ihr other tide ” See olmo. McGrew Hill 
Eneycioprtfra of Scmmk* end Technology H982I at 
382-MS 


design meets those needs. The test also 
has environmental significance since it 
will pinpoint those cases in which the 
unit is not designed to achieve efficient 
energy recovery and. thus, cannot be 
relied upon to attain complete 
combustion. 

Adverse impacts on innovation are 
unlikely to occur since the test focuses 
on efficient transfer of energy* from fuel 
to fluids—the most common and 
widespread element of boiler 
technology. Furthermore, extensive 
comments actually identified only two 
limited classes of boilers for which the 
test could be inappropriate: the final 
regulation specifically deals with those 
classes, as discussed below. Finally. 
EPA has provided fur a case-by -case 
determination that a unit is a legitimate 
boiler, based on an assessment of 
specified relevant factori 

Under the final rule, therefore, the 
great majority of boilers can be 
unambiguously' identified by a simple 
examination of physical design while a 
case-by-case assessment can be made 
of the few units for which it is possible 
that the physical test is inappropriate. 

b. Supplementation of Integral Design 
Standard With Additional Physical 
Standards. The integral design test is 
supplemented by quantified criteria for 
continuous and long-term energy 
recovery. These supplementary tests are 
designed to ensure that units that are 
physically designed as boilers are no! 
actually being used to destroy 
hazardous waste. In the final regulation 
these criteria are quantified and placed 
in the regulation to avoid the ambiguity 
about regulatory coverage which might 
have arisen if they had been left in the 
preamble, as at proposal. (A specific 
background document explains these 
criteria in detail.) 

The Ena! definition does include 
several changes based on specific 
technical comments. These are 
discussed in the background document; 
however, the major points are 
mentioned here 

First, the definition of boiler now 
identiEes specific units—process 
heaters and fluidized bed combustion 
units—which are generally recognized 
as boilers but for which the integral 
design test is not determinative of 
whether the unit is a boiler. Historically, 
these units have generally been 
regarded as legitimate boilers despite 
the fact that they might not meet a strict 
integral design test. As such, they would 
often qualify for the case-by-case 
classification procedure, assuming they 
meet the energy recovery criteria ’Die 
explicit reference to them in the 


definition avoids the need for casp by- 
case assessments. 

Second, the definition now gives 
credit for all forms of heat recovery 
which are exported from the unit and 
actually are utilized. This significant 
technical change is in response to 
criticisms of the proposal’s reliance on 
radiant heat transfer alone. As such, ft 
avoids many problems of measurement 
and classification. In fact, measurement 
can now often be based on a simple 
comparison of annual feed to the unit 
and annual pounds of steam recovered 
from the unit, with both measured in 
British Thermal Units (BTU). 

Finally, the specific required energy 
recovery ratios have been revised kincs 
proposal The changes reflect the shift 
from reliance on radiant beat recovery 
alone to rtdiunce on the total heat 
recovery. We are indicating that boiler* 
must maintain a thermal energy 
recovery efficiency of 60 percent when 
in operation. (This is to be based on the 
higher heating value of the fuel, the 
common means of evaluating boilers 
efficiency in this country.) This value is 
within the range recommended by 
commenters. and also is within the 
range of recoveries reported in relevani 
technical literature. We also are 
indicating that boilers must export and 
utilize 75 percent of the recovered 
energy on an annual basis. This value 
allows for unit downtime but guards 
against situations where heat recovery 
elements have been added as incidental 
parts of a combustion unit or have been 
added in an attempt to avoid 
classification as an incinerator. The vast 
majority of legitimate, writ-maintained 
and well-operated boilers (and all those 
of which EPA is now aware) should 
meet the criteria now in the regulation. 
Specific outlying units may be eligible 
for a case-by-case assessment. 

4 . Definition of Industrial film a i 
Industrial furnaces burning hazardous 
waste for energy recovery are cumntly 
exempt from regulation by the 
provisions of 40 CFR 261 A. Thus. :h«y 
do hot now require permits to continue 
their combustion activities. (As wits 
boilers, storage of certain hazardous 
wastes before burning in industrial 
frunaces requires a storage permit, and 
the transportation of these wastes is 
regulated. See i 261.6(b).) 

We indicated at proposal that 
industrial furnaces were those 
combustion devices designed as 
incinerators or as boilers that are used 
as integral components of manufacturing 
processes to recover materials or 
energy, not to destroy wastes 48 FR 
14463. To be an “industrial furnace", a 
unit had to fall within the classes that 
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EPA had specifically designated in the 
rule* b'ised on a series of criteria 
rt la ling !o how the device was an 
integral component of a manufacturing 

process. 

We have adopted this same scheme in 
the final rule. Thus, only those devices 
specifically named in the regulation |£a, 
in the ilefinitioo of industrial furnace 
contained in 5 260.10) are considered to 
be industrial furnaces for purposes of 
the regulation. The criteria for adding 
new jiuiusthaJ furnaces are the same as 
at pr oposal We have added certain new 
devices to the list of industrial furnaces. 
Our asons are provided in the 
bQcJcgnmnd document supporting this 
portion of the regulations. 

[I. Di scussion of Specific Provisions of 
ihv Revised Definition of Solid Waste 

A. Section 261.1(b): Purpose and Scope 

1 Use of The Regulatory Definition of 
Solid Waste Only For Purposes of The 
Subtitle CRegulations. The applicability 
provision in (he final rule is virtually 
identical to the one proposed. Section 
2611 (b)(1) reiterates that the regulatory 
definition of solid waste applies only to 
materials that also are Subtitle C 
hazardous wastes. This point is implicit 
•ince the regulatory definition of solid 
waste appears in regulations 
imph menting Subtitle C of RCRA. which 
subtitle only applies to hazardous 
wastes. In response to comment, we are 
adopting a clarifying provision in 
$ 261.1(b) to ensure that the regulatory 
definition is not used in unintended 
contexts, far example to justify 
regulation of non-hazardous wastes. The 
language of the final rule is modelled on 
Section 8 of HR. 2867 and is consistent 
with the Committee’s intent. See H.R. 
Rep. 98-198 a! 47. 

This provision also makes clear that 
waste- derived products placed on the 
land for beneficial use or burned as 
fuels must themselves be hazardous (by 
exhibiting a characteristic or containing 
u listed hazardous waste) to be covered 
bv the rule. 

2- Use of The Statutory Definition for 
Purposes of Sections 3007.301X and 
7003. EPA also is promulgating 
5 261 1(b)(2), which provision states that 
the regulatory definition does not limit 
the Agency's jurisdiction under Sections 
3<X)7, 3013. and 7003 of RCRA. Rather, 
the statutory definitions of solid and 
hazardous waste will apply when these 
provisions are involved. A substantially 
identical provision has been in the 
regulations since May of 1980. (Those 
provisions recopied from the May la 
rules are not being ^promulgated 
and urc not subject to judicial review.) 
Severn l commrnters objected to its 


continued inclusion, arguing that the 
statutory definitions of solid and 
hazardous waste do not provide 
adequate notice to the regulated 
community. These comments are 
unfounded. Congress clearly intended a 
broader definition of waste to apply 
when these three provisions are 
Involved. See 48 FR at 14484 (April 4. 
1983) and 45 FR 33090 (May 19. I960); 
see also HR. Rep. 98-198 at 47 (EPA’f 
authority under Sections 3007 and 7003 
includes all wastes that meet the 
statutory definition of hazardous waste). 
Courts also have repeatedly applied the 
statutory definition in Section 7003 
actions. See 48 FR 4502 n.G? (Section 
7003 actions against recycling facilities). 
Therefore, the statutory definitions of 
solid waste and hazardous waste will 
apply in ail actions involving Sections 
3007. 3013. and 7003 of RCRA. This 
means that the Agency's authority under 
these prov isions extends to all materials 
that could be solid wastes under RCRA. 
not just to those defined as solid wastes 
in the regulations. Thus, EPA has 
authority to sample a potentially 
hazardous unlisted by-product being 
reclaimed even though this material 
would not be defined as a solid waste in 
i 261.2. It could be a solid waste, 
however, the regulatory definition states 
that this is a question requiring material- 
by-material consideration by EPA. EPA 
thus retains the statutory authority to 
obtain the information necessary to 
determine whether the materials are 
solid wastes (or, in the case of Sections 
3013 and 7003. to take appropriate 
action under those provisions). The 
same reasoning applies to materials 
potentially designate os solid wastes 
under f 261.2(d). 

This portion of the rule is effective 
immediately. The HSWA amended 
Section 3010 of RCRA to allow rules to 
become effective in less than six months 
when the regulated community does not 
need the six-month period to come into 
compliance. That is the case here, since 
amended f 281.1(b) restates currently 
applicable law. as dismissed above. See 
also HR. Rep. 98-196 at 47. confirming 
this view. In addition, the government's 
interest in evenrising its authorities 
under these provisions is high, and 
intrusion into business operations may 
he minimal, particularlysn the case of 
exercise of Section 3007 authority. Sec. 
e&, Mobil Oil v. EPA. 718 F^d 1167 (7th 
Cir. 1983). In these circumstances, the 
Agency believes there is "good cause" 
within the meaning of amended Section 
3010 to make this portion of the rule 
effective immediately. 


B. Section 281.2(b): Materials That Are 
Solid Wastes Because They Arc 
Abandoned 

This provision is identical to that 
proposed. It states that materials 
abandoned by being disposed of. 
burned, or incinerated are solid wastes. 
(By saying "abandoned." we do not 
intend any complicated concept, but 
simply mean thrown away.) Materials 
that are accumulated, stored or treated 
in lieu of or before such activities also 
are solid wastes. (We indicate in the 
final rule that materials that ore 
recycled in lieu of disposal are not 
covered by this provision—even though 
recycling constitutes treatment. Rather, 
they are covered by the provisions in the 
definition saying when recycled 
materials are wastes.) We again 
emphasize, as we did in the proposal 
that materials being burned in 
incinerators or other thermal treatment 
devices, other than boilers and 
industrial furnaces, are considered to be 
"abandoned by being burned or 
incinerated" for purposes of this 
provision, whether or not energy or 
material is also recovered. Sec 48 FR 
14484/2. Materials burned for 
destruction in boilers and industrial 
furnaces are likewise considered to be 
"abandoned by being burned or 
incinerated." /<£, and n.15. We are 
making a conforming amendment to the 
Part 264 and 265 Subpart O applicability 
provision to express these thoughts. (We 
discuss in section D. below the concept 
of burning for destruction in boilers and 
industrial furnaces.) 

C. Section 261.2(c)(1): Wastes and 
Waste-Derived Products That Are Used 
in a Mannar Constituting Disposal 

1. The Proposed Provision. EPA 
proposed that all secondary materials— 
/.«* all spent materials, sludges, by¬ 
products and discarded { 261.33 
commercial chemical products—that are 
recycled by being placed ou the land, 
were solid wastes. In addition, all of 
these materials would be wastes if they 
were recycled to the land after simple 
mixing with other materials, when the 
mixing did not result in significant 
chemical or biological change to the 
original waste See 46 FR st 14464-85. 

2. Extension of Jurisdiction To 
Hazardous Waste-Derived Products 
That Are Applied To The Land. 

Virtually all commenters conceded that 
the Agency has authority to regulAte 
secondary materials applied to the land 
in an as-is condition or after most 
simple mixing. Many comments, 
however, criticized the Agency for not 
also including within the scope of the 
rule waste-derived products that are 
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applied to the land. They argued that the 
simple mixing standard in the proposal 
was imprecise, had no relation to 
environmental consequences, and 
deviated from Congressional intent to 
control placing hazardous wastes on the 
land. The House Committee on Energy 
and Commerce also indicated that it 
expects EPA to control "hazardous 
wastes-derived products used or reused 
by being applied directly to the land." 

I I.R. Rep. 98-198 at 46. Indeed, the 
Agency itself noted in the preamble to 
the proposal that we might reconsider 
the question of asserting authority over 
hazardous waste-derived products that 
are used on the land (See 48 FR 14485/ 

II 

After reconsideration, we are revising 
the final rule to apply not only to 
hazardous secondary materials used on 
the land without significant change but 
also to all products containing these 
wastes that are applied to the land and 
that are themselves hazardous. We read 
our jurisdiction as applying to waste- 
derived products whose recycling is 
similar to a normal form of waste 
management—in this case, land 
disposal. (The jurisdictional basis for 
the following provision on hazardous 
waste-derived fuels is similar, except 
that incineration is the waste 
management practice corresponding to 
recycling by burning.) We thus agree 
with those commenters who maintained 
that the Agency’s jurisdiction extends to 
ail hazardous wastes placed on the land, 
whether or not the waste was mixed 
with other materials or chemically 
altered before being placed on the land. 
The type of processing involved is 
relevant in determining what regulatory 
scheme to adopt or in deciding if the 
waste-derived product is still hazardous. 
We have determined, however, that 
processing does not deprive the Agency 
of RCRA Subtitle C jurisdiction when 
the waste-containing product is still 
placed on the land. 

The Agency is thus asserting 
jurisdiction over all hazardous 
secondary materials, and over products 
that contain these wastes, when they 
are applied to the land. Thus, fertilizers, 
asphalt, and building foundation 
materials that use hazardous wastes as 
ingredients and are then applied to the 
land are subject to RCRA jurisdiction 
Secondary materials applied directly to 
the land likewise are within the 
Agency's Subtitle C regulations, as are 
secondary materials dumped into water 
to serve as Fill or structural support. 15 


14 Wo not*, howrvrr. tho! wf do not consider 
•ecomUry mutenuli (hut lire u*rd at watttwatef 
conditioner* to b* within the •cop* of th»» provision 
The activity it not lunlUr to land ditpotal becauae 


We note that we are not asserting 
RCRA jurisdiction over pesticides or 
pesticide applications. Use of a pesticide 
involves use of a product, not recycling 
of a waste. Thus, if a pesticide 
(including off-specification pesticide, 
pesticide rinse waters or unused dip 
solution applied in accord with label 
instructions) is applied to the land for 
beneficial use. the practice is not viewed 
as use constituting disposal. 

At the present time, the principles of 
S 281.3 (c) and (d) continue to apply in 
determining whether a hazardous 
waste-derived product remains a 
hazardous waste. Thus, if a waste that 
exhibits a characteristic of hazardous 
waste is incorporated into a product to 
be placed on the land, the waste-derived 
product is a hazardous waste only if the 
product itself exhibits one or more of the 
characteristics of hazardous waste. For 
example, if a product contains an EP 
toxic sludge, but the product itself does 
not exhibit EP toxicity or any other 
characteristic of hazardous waste, it 
would not be subject to regulation under 
Subtitle C- If the waste-derived product 
contains a listed waste, it is subject to 
regulation under Subtitle C unless and 
until it is delisted under the standards 
and procedures contained in §5 260.20 
and 280.22. See { 281.3 (c)(2) and (d)(2). 
(We may eventually revisit this part of 
the rule because there are no hazardous 
waste characteristics that measure 
exposure pathways posed by certain 
waste-derived products, such as crop 
up-take for waste-derived fertilizers.) 

By asserting jurisdiction over 
hazardous waste-derived products 
placed on the land. EPA necessarily is 
asserting authority over the hazardous 
wastes—the hazardous spent materials, 
sludges, by-products and $ 281.33 
commercial chemical products—that go 
into these products. Thus, if a generator 
sends a hazardous sludge to a fertilizer 
producer, for example, the sludge is a 
hazardous waste in the generator's 
hands This result represents a change 
from the proposal, where these 
materials would not have been wastes 
because they were to be used as 
ingredients (proposed § 281.2(c)(l)(i)). 
(All of these secondary materials are 
wastes under the existing (May 19.1980) 
definition of solid waste, however, and 
are presently subject to regulation if 
they are listed wastes or sludges. See 
§ 261.6.) Thus, there is not a significant 
change in overall regulatory coverage 
between the existing and final rules for 
wastes to be incorporated into waste- 


tb* wcomUry material b chemically combined at 
part of 0 conditioning proceat and is aubaumed at 
an ingredient In the cnodiUootd water See 48 FR 
14485 n IS 


derived products that are used on the 
land. (See also Section IU.C. of Part III 0 f 
the preamble on this point.) 

3 Regulatory Strategy for Commercial 
Products Containing Hazardous West** 
that are Placed on the Land Although 
EPA Is asserting authority over waste- 
derived products that are placed on the 
land for beneficial use. we are not yet 
ready to undertake regulation of these 
waste derived commercial products and 
therefore are temporarily exempting 
them from regulation. Ultimate users of 
these materials—farmers and highway 
construction crews, for example— are in 
many cases individuals not ordinarily 
within the ambit of the Subtitle C 
regulatory system. EPA needs more time 
to determine whether it is possible to 
develop a more sophisticated means of 
including these types of users within a 
regulatory framework. The Agency <ilso 
needs more time to develop a regulator) 
system for determining when end uses 
of these products could present a 
substantial hazard to human health and 
the environment, and when such 
practices as wa9te-product application 
rate protect against potential harm 

In developing a short and long-term 
scheme for controlling hazardous waste 
derived products placed on the land for 
beneficial use. the Agency hopes 
eventually to develop specification 
levels for toxic constitutents or other 
specific standards—for those waste- 
derived products whose use on the land 
may cause substantial harm. We are noi 
sure if it is technically feasible to 
develop such specifications, however, 
and it would take years to work out this 
type of approach. EPA therefore 
believes that short-term controls of 
these practices are needed since 
uncontrolled land placement of 
mcterials containing hazardous wastes 
is potentially very dangerous. We also 
believe that persons generating or using 
hazardous waste-derived products on 
the land should demonstrate that the 
product is safe to use for land 
placement, or else comply with 
regulations that apply to hazardous 
wastes placed on the land. 

The Agency intends, therefore, to 
develop regulations whereby geneni’ors 
or users of hazardous waste-derived 
products could demonstrate that these 
products can be placed safely on the 
land. To this end. EPA expects to 
conduct studies of these waste-derned 
products to determine: (1) the types of 
hazardous wastes contained in waste 
derived products that are applied to the 
land, and (2) the potential hazards 
presented by these waste-derived 
products. Once these studies are 
completed, the Agency will take 
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appropriate regulatory action. One 
alternative the Agency is examining is 
for the user or producer uf the waste- 
derived product to demonstrate via a 
risk ssessment assuming possible 
exposures via groundwater, crop uptake, 
runoff to surface water, wind dispersion, 
or direct human contact that such 
waste derived products do not present a 
substantial hazard to human health or 
the ' nviremment when the waste- 
derived products are applied to the land. 
In some cases, users or producers could 
also evaluate toxicant mobility by 
existing methods, as in delistings. This 
system would remain in place until the 
Agoncy developed different regulations. 

The Agency therefore is limiting its 
regulatory coverage at this time to 
hazardous wastes placed directly on the 
land, or placed on the land after 
processing, unless the waste aj 
undergoes a chemical reaction so as to 
become inseparable by physical means, 
and b) the resulting combined material 
is marketed as a commercial product 
(Se< Section ILC. of Part 3 of the 
preamble for an explanation of these 
terras.) The practices we are regulating, 
as we stated at proposal are 
tantamount to land disposal and should 
be regulated as such. We also are 
regulating hazardous wastes that are 
transported and stored before being 
incorporated into hazardous waste- 
derived products. These wastes stand 
on the same conceptual and regulatory 
footing as other hazardous wastes 
transported and stored before being 

recycled# 

D Section 261.2(c)(2): Wastes That Are 
Burned to Recover Energy, Are Used to 
Produce Fuels, or Are Contained in 

Fuels 

These provisions are among the most 
important in the regulation, and are 
integrally related to other regulations 
proposed or hemg developed by the 
Agency. We noted in Section ll.B. above 
that much of the Agency's on-going 
activity addresses burning of hazardous 
wastes for energy recovery in boilers or 
industrial furnaces, and explained our 
definitions of these terms, as well as our 
definition of incinerator. We discuss 
Here which secondary materials are 
wastes when burned as fuels, and how 
to distinguish among burning for energy 
recovery, burning for material recovery, 
and burning for destruction, as well as 
the regulatory implications of falling into 
fiuch of these three categories. We also 
discuss our future regulatory plans, and 
finally address how we ore regulating 
storage that occurs before burning 
hazardous waste for energy recover*. 

1. Materialt That Are Wastes When 
Burned As Fuels. The Agency proposed 
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that all spent materials, all sludges, and 
listed (but not unlisted) by-products be 
considered solid wastes when they are 
burned as fuels, as well as (of course] 
when they are burned for destruction. 14 
Fuels derived from these wastes 
likewise were defined as solid wastes. 
As a point of clarification, if a waste 
exhibiting a characteristic of hazardous 
waste la used as an ingredient in a fuel, 
and the waste-derived fuel does not 
exhibit a characteristic, the waste- 
derived fuel would not be considered to 
be a hazardous waste See § 281.3(d)(1). 

Our reason for limiting our jurisdiction 
in the proposed rule to listed by¬ 
products was that we were unsure 
whether certain commercial fuels might 
technically be by-products (as defined). 
See 48 FR 14485. We have reconsidered 
the issue and have determined that all 
by-products (again as defined) are solid 
wastes when burned as fuels or used to 
produce a fuel We have three principal 
reasons for this change in approach: 

(1) Both the comments and our own 
investigations failed to disclose 
instances where by-products were 
normal commercial fuels: 

(2) Data indicates that many process 
residues, which are by-products, 
containing high concentrations of 
Appendix VIII constituents are burned 
as fuels in industrial boilers; and 

(3) Congressional intent is for the 
Agency to read its jurisdiction over 
waste-fuel8 expansively. 

States, environmental groups, and 
waste treatment industry members 
urged the Agency to expand its claim of 
jurisdiction. The Agency likewise 
believes that its authority over recycling 
is broadest when the recycling practice 
is like a classic waste management 
activity, in this case, incineration. 

Those commenters who supported the 
proposal did not maintain that the 
Agency would regulate normal 
commercial fuels if all by-products were 
wastes when burned as fuels. Rather. 


**Th# Agtuocy alto proposod that commercial 
chemical product* fitted In | 291.13 that me not 
thamtclvet fuHt. are tobd waste* whan they are 
burned a» fur It. or ward to p ro d uce fuel* and that 
fuels conlaiatef throe materiaU {it the oofmnerdaJ 
chemicals tbemsevtaa. incorporated into the furl In 
Ueu of normal use) are solid wastes. We are 
finalizing this prrmwutt today Ona commrntrr, 
however, misread this Unguagr to state that (fa fnnl 
contains a chemical that also is on the 1201X3 
list—for example, aeeuldehyda— fuels contain m# 
arrialdehyde were solid wastes regardless of the 
source *f the acetaldehyde This Is incorrect. These 
melensti must first be commanda) diaaitcaJ 
products (or related material* such a* off- 
•pectficatiun variants or spill residues) listed 
pursuant to f 201.33, and must be bunted or 
processed as forj in fcwi of their original trtrmird 
purpose. We also note that the RCR A 
Reautkurtsation legislation taka* precisely this 
position. Sec H R Rep. No 99-198 at 4a S. Rep. No. 
98-294 St 37. 


they argued that many residual 
materials have high Btu values and 
emissions from burning these materials 
are not substantially different from 
burning fossil fuels. Others argued that 
If these by-products were igni table and 
did not contain Appendix V1U 
hazardous constituents, they should not 
be considered to be wastes when 
burned. 

These comments, in the Agency's 
view, go to the issue of whether burning 
and storage of these materials needs to 
be regulated. The Agency will address 
these questions in a different 
rulemaking. These comments do not. 
however, address the conceptual 
question of whether the materials are 
wastes. It is our opinion that by¬ 
products that are unlike commercial 
fuels—because they are residual 
materials not intentionally produced, 
and are significantly different in 
composition from fossil fuels—are 
wastes when burned as fuels. 

Our opinion is reinforced by data 
submitted to the Agency regarding by¬ 
product waste streams presently being 
burned in boilers and industrial 
furnaces. Data from the Agency's 
Industry Studies program of the organic: 
chemical and pesticides industry 
indicate that toilers and industrial 
furnaces within these industries burn 
residual by-products containing high 
concentrations of such Appendix VIII 
hazardous constituents as aniline, 
cyanides, dimethyl phthalates. Isobutyl 
alcohol, and tetrachloroethene. By¬ 
products identified in comments to this 
rulemaking as being burned in boilers or 
industrial furnaces include chlorinated 
solvents, chlorinated aliphatic 
hydrocarbon production wastes, 
nitrochlorobenzene production wastes, 
and polvent recovery still bottoms. By¬ 
products identified in responses to the 
Agency’s survey on waste and used oil 
fuels (Questionnaire: Used Oil and 
Hazardous Waste as Fuel OMB No. 
20500019) include distillation bottoms 
from production of carbon tetrachloride, 
distillation bottoms from production of 
phenol/acetone from cumene, 
distillation bottoms from production of 
aniline and excess cyanide from 
acrylonitrile production. 

These by-products are physically and 
conceptually very different from fossil 
fuels. They are waste-like because they 
are residual materials containing toxic 
constituents not ordinarily found in 
fossil fuels. Many are typically 
discarded. We therefore believe that wo 
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have jurisdiction over the burning of 
these materials . 11 

Furthermore, recent statements of 
Congressional intent strongly support 
and expansive reading of authority over 
waste-fuels. The HSWA commands the 
Agency to regulate burning hazardous 
wastes for energy recovery, and voice 
special concern over recycling practices 
involving "direct introduction of 

hazardous wastes to the air_ M H R 

Rep. No. 96-198 98th Cong.. 1st Sess 46 
Our action today is in full accord with 
these declarations. 

As a point of clarification, the Agency 
reemphasizes that it has modified the 
difinition of by-product to indicate more 
dearly that co-products—materials 
intentionally produced for a commercial 
market and suitable for use as-is—are 
not considered to be by-products. Thus, 
co-products from petroleum refining 
such as kerosene, pitch, or various 
grades of fuel oil. are not by-products 
for purposes of this regulation. ,# On the 
other hand, residual materials such as 
lank bottoms (EPA Hazardous Waste 
No. K052) are by-products and are 
considered to be wastes when used as 
fuels or when incorporated into fuels. 
We note that the HSWA takes precisely 
this position. See RCRA amended 
Section 3004(g)(2)(A) and 3005(r)(2). 
Fuels containing these wastes likewise 
remain solid wastes. Id. Again, it may 
turn but that regulation of these 
materials is unnecessary to protect 
human health and the environment. EPA 
also may be able to establish 
specifications that distinguish waste- 
derived fuels from products. Today’s 
rule makes clear that the Agency has 
jurisdiction to make these 
determinations. 

As a result of this change, all spent 
materials, sludges, by-products, and 
$ 261.33 commercial chemical products 
and all fuels to which these materials 
are added, 19 are potentially subject to 


'* We note o» well that Congre»s already has 
required the Agent) to develop performance 
standards for used oil burned as a fuel Sea RCRA 
Sections 3014 and 1004(37). The Agency believes 
that If we have authority to regulate burning of used 
oil. which is composed primarily of petroleum 
fra cions and therefore is physically similar to fossil 
fuel or fuel oil. a fortiori, we also have authority to 
regt'lotr burning of secondary materials that are 
physically quite distinct from fossil fuels. 

Off-specification fuels burned for energy 
recovery also are not by-products, and so would not 
be considered to be wastes under this provision. An 
example provided in the commrnts was of natural 
gas pipeline condensate. The condensate contains 
many of the same hydoirarbons found In liquefied 
natural gas. and certain higher hydrocarbons that 
also have energy value. It Is generated in the 
pipeline transmission of natural jpi This 
condensate Is not considered to be a waste whsn 
burned for energy recovery . 

’•As noted above, for a waste-derived fuel to be 
hazardous waste, it would have to contain a listed 


regulation when transported, stored, and 
burned for energy recovery. We discuss 
below in sections 3 and 4. the Agency’s 
on going efforts to control burning and 
storage of these materials. 

2. Determining When a Waste is 
Burned for Energy Recovery and 
Applicability of the Rules to Burning for 
Materials Recovery. Today's regulations 
apply to hazardous wastes burned for 
"energy recovery." This limitation raises 
two issues. Distinguishing burning for 
energy recovery from burning for 
destruction, and determining how to 
regulate wastes if they are burned to 
recover materials. 

(a) Burning for Energy Recovery. The 
Agency has already addressed in part 
what it means to burn wastes for 
legitimate energy recovery. In a 
Statement of Enforcement Policy issued 
on January 18 1983 (printed at 48 FR 
11157 (March 18 1983)). EPA stated that 
as a general matter—subject to 
individualized consideration of 
particular circumstances—burning of 
low energy hazardous wastes as alleged 
fuels is not considered to be burning for 
legitimate energy recovery. This is the 
case even if the low energy hazardous 
waste is blended with high energy 
materials and then burned. Thus, under 
these principles, boilers and industrial 
furnaces burning low energy wastes 
could be considered to be incinerating 
them, and so be subject to regulation as 
hazardous waste incinerators. (See 48 
FR 11158.11159, and fn.3.) 

Today's regulation leaves the 
principles of the Statement in force. 
However. EPA, in the Statement, 
indicated that sham burning was easiest 
to determine when burning occurs in 
non-industrial boilers. We also said that 
larger industrial boilers are more 
efficient at recovering energy and so 
could be deemed, more often, to be 
burning lower energy wastes 
legitimately. [Id. at 11159.) In applying 
the Enforcement Policy Statement to 
industrial boilers and industrial 
furnaces, we would seek to enforce only 
in situations where large amounts of low 
energy wastes with high concentrations 
of toxicants are burned. These are 
clearly situations where low energy 
hazardous waste adulteration was 
deliberate and massive. We also note 
that the Policy Statement does not 
address burning for material recovery, 
or situations where a single waste is 
burned for material and energy 
recovery. In this situation, the fact that 
low energy wastes are involved would 
not necessarily indicate that there is no 


waate or exhibit o hazaidouj waste character;*lie 
Scv 1 3613(c) and fcl). 


recycling, because material recover) 
also is involved. 

(b) Burning for Material Recovery A 
second question is the scope of these 
regulations when burning involves 
material recovery, The Agency views 
these regulations as applying whenever 
hazardous wastes are burned in boilers 
Boilers, by definition, recover energy If 
materials are also recovered, this 
recovery is ancillary to the purpose of 
the boiler, and so does not alter the 
regulatory status of the activity. 

Burning for material recovery in 
industrial furnaces, however, raises 
different kinds of issues. As discussed 
above, industrial furnaces are used as 
integral components of manufacturing 
processes to recover materials. Thus, 
regulation under RCRA of actual 
burning in industrial furnaces could, in 
some circumstances, represent on 
intrusion into a normal production 
process, particularly if the material 
being recovered is the same material the 
furnace ordinarily produces. On the 
other hand, when an industrial furnace 
is used for material recovery and the 
secondary material being burned is: (a) 
Not ordinarily associated with the 
furnace (for example, organic still 
bottoms), (b) different in composition 
from materials ordinarily burned in the 
unit (as when the secondary material 
contains Appendix VII! hazardous 
constituents different from, or in 
concentrations in excess of those in 
materials ordinarily burned in the 
furnace), or (c) burned for a purpose 
ancillary to the chief function of the 
furnace, we think that RCRA jurisdiction 
over the burning exists, (jurisdiction 
obviously exists, for example, if that 
purpose is destruction.) 

When industrial furnaces bum for 
energy recovery, regulation of the 
burning would not constitute an 
impermissible intrusion into the 
production process because burning for 
energy recovery is an activity that is not 
central to the usual function of an 
industrial furnace. See H.R. Rep. 98-190 
at 40 (industrial furnaces burning for 
energy recover)* are to be regulated 
under the waste-as-fuel provisions of 
HR. 2867). We therefore are asserting 
RCRA jurisdiction when an industrial 
furnace bums hazardous secondary 
materials—/.e, hazardous wastes—for 
energy recovery. 

The regulations would also apply 
when an industrial furnace bums the 
same secondary material for both 
energy and material recovery. Examples 
are blast furnaces that bum organic 
wastes to recover both energy and 
carbon values, or cement kilns that bum 
chlorinated wastes as a s 3urce of energy 
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and chlorine. (Indeed, energy recovery 
from burning in kilns is automatic, so 
that ail burning of hazardous wastes in 
kilns is within the Agency’s RCRA 
jurisdiction.) These activities are not so 
inti* orally tied to the production nature 
of the furnace as to raise questions 
about the Agency’s jurisdiction. In 
addition. EPA believes that both the 
existing statute and the new legislation 
express a strong mandate to take a 
brortd view of what constitutes 
hazardous waste when hazardous 
secondary materials are burned for 
energy recovery, and to regulate as 
necessary to protect human health and 
the environment. See e.g., 46 FR 14502 
(statutory definitions stating that 
secondary materials burned for energy 
recovery are solid wastes); H R. Rep. 94- 
1491. supra at 4 (Congress' concern in 
promulgating Subtitle C was to 
“eliminat(e) the last remaining loophole 
in environmental law”, not to create 
new loopholes); H R. Rep. 98-198. supra 
at 41-42; S. Rep. No. 98-284 at 36. In 
taking this view, we thus reconsider and 
withdraw footnote 19 of the preamble to 
the proposed rule where we said we 
would count materials burned in 
industrial furnaces for both energy and 
material recovery as being burned for 
material recovery. For the reasons given 
above, we think that was a mistaken 
idea. 

We note as well that if an industrial 
furnace burning secondary materials for 
ostensible material recovery is used to 
destroy the materials, it is not recycling 
but rather is incinerating them. 

Example* of such sham recovery are 
when there is no material recovery, or 
where material recovery is economically 
insignificant. Another example is when 
wastes are burned in excess of what can 
feasibly be recovered and used. (The 
following subsection discusses a 
regulatory change clarifying this 
principle.) 

(cl Amendment to Applicability 
Section of Subpart O of Parts 2B4 and 
285 In the final rule, we are codifying 
the general principle that boilers and 
industrial furnaces used to destroy 
w ustes rather than to recover energy 
und material from them are considered 
to be incinerating the wastes, and thus 
are subject to the permit requirements of 
Subpart O of Part 284 or the interim 
status requirements of Part 285. (This 
amendment is found in the applicability 
sections of Subpart O of Parts 284 and 
265.f We intend for this amendment to 
remain in effect until we develop permit 
standards for burning in boilers and 
industrial furnaces. Not only is an 
interim control on those practices 
needed, but without this provision 
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boilers and industrial furnaces burning 
for destruction would have no means of 
receiving a permit. 

It also should be noted that with the 
exception of certain conditions in the 
definition of “boiler,” we arc not 
defining objectively what constitutes 
burning for destruction, such as 
specifying precise Btu limits for waste 
fuels or volume limits on waste feed. We 
have decided that there are too many 
exceptional circumstances where 
unvarying rules of this type would yield 
unintended results. It is better policy, we 
think, to apply the concepts explained 
here and in the Statement of 
Enforcement Policy, and so enforce this 
provision in a more individualized 
manner. 

(d) Examples of How These 
Provisions Operate . 

The following examples indicate 
which secondary materials are wastes 
when burned for energy recovery. 

• Fudlity A burns an unlisted 
ignitable by-product in its boilers. 

A is considered to be burning a 
hazardous waste since all secondary 
materials burned for energy recovery 
are defined as solid wastes. (Ignitable 
wastes will have high Btu value, and so 
the wuste will be burned for legitimate 
energy recovery.) 

• Facility B bums the same by¬ 
product in an industrial furnace to 
recover energy. 

B is considered to be burning a 
hazardous waste for the same reason os 
A was in the first example. 

• Facility C bums an unlisted EP toxic 
by-product in its boiler to recover both 
materials and energy. 

C is considered to be burning a 
hazardous waste for energy recovery, 
since secondary materials burned for a 
dual recycling purpose in boilers are 
considered for jurisdictional purposes to 
be burning for energy recovery. This 
answer assumes that sufficient energy 
and material values are recovered so 
that the waste is not being burned for 
destruction. 

• Facility D bums the same by¬ 
product in an industrial furnace to 
recover both energy and materials. 

D is considered to be burning a 
hazardous waste, even though the waste 
is an unlisted by-product, and even 
though there is some material recovery. 
Unlisted by-products burned for energy 
recovery in any type of combustion unit 
ure defined as solid w astes. If D were 
burning exclusively for material 
recovery—for example if D operated a 
smelting furnace burning to recover 
metal—the material would not be a solid 
waste since it would be an unlisted by¬ 
product being reclaimed. 


• Facility E bums an unlisted EP toxic 
sludge in its industrial furnace but 
recovers no energy and minimal 
material values. The material recovered 
is also unrelated to the material the 
furnace normally produces. 

E would be considered to be burning a 
hazardous waste for destruction, and so 
would have to comply with the 
standards for incineration in Subpart O 
of Parts 264 and 285. 

3. The Agency's Future Plans for 
Regulating Burning of Hazardous Waste 
for Energy Recovery. As noted above, 
the actual burning of hazardous waste 
for energy recovery in boilers and 
industrial furnaces is exempt from 
regulation. There was strong consensus 
in the public comments—confirmed by 
recent legislative action—that there is a 
need for regulatory action to control this 
type of burning. The Agency agrees, and 
is adopting a phased approach to 
address the problem. We will soon be 
proposing the first set of regulations 
which would ban burning of hazardous 
wastes and contaminated used oil in 
non-industrial boilers, and would 
impose administrative controls on these 
materials whenever burned in industrial 
boilers or industrial furnaces. 

The next phase of regulations will 
develop permit standards for burning in 
industrial boilers and in some industrial 
furnaces. In developing these standards. 
%vc will use many of the factors 
recommended by commenters in this 
proceeding. Thus, we intend that these 
units achieve the same ultimate level of 
protection as incinerators, and (in some 
cases) will specify design and operating 
conditions based on the type of waste 
and the operating efficiency of the 
combustion unit to ensure that this level 
of performance is achieved. 

We also are considering adopting 
general narrative standards, roughly 
analogous to those contained in the Part 
287 regulations (see 46 FR 12429, 
February 13.1981), for remaining 
industrial furnaces burning hazardous 
wastes for energy recovery. This will 
allow these units to be permitted 
immediately until such time as the 
Agency is able to develop unit specific 
permit standards for them. 

At the time these standards aro In 
place, the Agency intends to withdraw 
the Statement of Enforcement Policy and 
the rules stating that the Subpart O 
regulatory standards for incinerators 
apply to boilers and industrial furnace^ 
burning hazardous wastes for 
destruction. This is because we will then 
have promulgated the permit standards 
necessary to protect human health and 
the environment for boilers and 
industrial furnaces burning hazardous 
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waste, and so the purpose for which a 
material is burned will no longer be 
relevant in determining what the 
regulatory regime for the burning device 
should be. 

4. Regulation of Generators. 
Transporters and Storers of Hazardous 
Wastes Before the Wostes are Burned 
for Energy Recovery. Up to this point, 
we have been discussing the Agency's 
jurisdiction over wastes burned as fuels 
and over fuels containing these wastes, 
and our planned regulatory regimes for 
the actual burning of these wastes and 
waste fuels. We now discuss regulation 
of these materials before they are 
burned. 

EPA proposed the following 
regulatory scheme for generators, 
transporters, waste fuel processors, and 
ultimate burners: 

Table 5. April 4 Proposed Rules for Gen¬ 
erators, Transporters, Fuel Proces¬ 
sors ano Burners 


•ufcfocl fe> raguMidon 


and f 201 33 


Gmratof *Mne want* <* 


m M 2*131 and 26 f 3? 
(apent rm »ma and try 
product* n f t dn g a char 



In essence, the Agency proposed to 
perpetuate the current distinctions in 40 
CFR 281.8(b) between listed wastes and 
sludges on the one hand, and non-listed, 
non-sludge hazardous wastes on the 
other for generators and transporters 
sending wastes directly to burners, and 
for burners themselves. See 48 FR 14482. 
14495 and proposed g 261.6(b)(5). We 
also proposed that all hazardous wastes 
sent to fuel processors be subject to 
regulation, so that fuel processors 
storing spent materials that exhibit a 
characteristic of hazardous waste (as 
well as wastes already covered by 
g 261.6(b). namely listed wastes and 


hazardous sludges) were subject to 
regulation as storage facilities. 
Generators and transporters sending 
any type of hazardous waste to a fuel 
processor were subject to Part 262 and 
263 standards. Hazardous waste fuels 
produced by these fuel processors were 
not subject to regulation, and so could 
be transported, stored, and burned 
without being subject to regulation. Id. 
at 14485. 

Comments on this part of the proposal 
were mixed. Some commenters 
supported the Agency, but others urged' 
the Agency to regulate transport and 
storage of all hazardous wastes used as 
fuels, including non-sludge hazardous 
wastes exhibiting a hazardous waste 
characteristic and hazardous waste- 
derived fuels. They argued that these 
controls were needed to ensure safe 
handling nf these wastes, to provide a 
record to the public and to regulatory 
agencies of which wastes are burned for 
energy recovery, and of where they are 
being burned. Some commenters also 
argued that extending regulatory control 
over these additional hazardous wastes 
would effectuate the policy of the then- 
pending. now-enacted RCRA 
Reauthorization legislation. 

EPA agrees that regulation of 
transport and storage of all hazardous 
wastes and all hazardous waste fuels is 
necessary to protect human health and 
the environment. The question for the 
Agency is how best to implement these 
controls while avoiding the undue 
confusion or disruption that would result 
from extensive, piecemeal changes of 
the current rules. EPA thus has decided 
to make most of the regulatory changes 
respecting transport and storage in the 
context of the soon-to-be proposed rules 
on hazardous waste and used oil fuels 
cited above. Thus, in the present 
package, we are exempting from 
regulation all hazardous waste fuels 
produced by a person other than the 
waste’s generator or burner. Hazardous 
waste fuels leaving intermediate waste 
fuel blenders and processors 
consequently would remain exempt 
from regulation at this time. We also 
have decided, as an interim measure, to 
retain the distinction between listed 
wastes and sludges and unlisted 
characteristic hazardous waste fuels, so 
that only the former are regulated. 

Finally, we are clarifying that 
transport and storage requirements 
apply to all hazardous waste fuels (/.<?.. 
hazardous wastes to be burned for 
energy recovery) containing listed 
wash* and sludges, except for those 
produced by a person other than the 
generator of the hazardous waste. 
Consequently, if a generator of listed 


hazardous wastes and sludges blends (* 
processes these wastes and sends them 
to a burner, the blended waste fuels are 
subject to regulation (until burned). If 
the generator blends the same waste * 
and sends this blend to a hazardous 
waste fuel processor, the blended 
wastes remain subject to regulation until 
reprocessed by the fuel processor. 

The clarification of the rules to apply 
to certain blended hazardous waste 
fuels (/>.. those going from a generator 
to a burner, or from a generator to a fuel 
processor) removes an ambiguity in the 
present rules, and responds to 
comments urging immediate regulation 
of all hazardous waste fuels, blended or 
unblended. The final rule also assure* 
that wastes are not removed from the 
regulatory system due to minimal 
processing by a generator intended 
merely to evade regulatory 
requirements. 

EPA is not regulating immediately 
hazardous waste fuels produced by a 
person other than the generator because 
the Agency feels this type of regulation 
would be too disruptive at the present 
time. Regulation could extend, for 
example, to unknowing users such as 
non-industrial boiler operators. In 
addition, although it is true that the 
HSWA mandates regulation of these 
wastes as necessary to protect human 
health and the environment, the Agency 
is given two years from enactment to 
develop these standards. The Agency 
thus believes that its forthcoming 
proposal on hazardous waste fuels is the 
better forum to address these issues. 

We are limiting regulation to listed 
wastes and shidges because these 
wastes are controlled under present 
regulations, and the Agency believes the 
forthcoming hazardous waste fuel rules 
are the better vehicle for extending 
regulation to different ty pes of wastes 
We thus are not adopting the portion of 
the proposal which would have 
regulated all hazardous wastes going to 
a fuel processor. We do not think it 
makes sense to have one set of rules for 
unlisted spent materials and by¬ 
products sent to a processor, and a 
different set of rules when these 
materials are sent to a burner. 

The following examples illustrate ihe 
final rules dealing with transport and 
storage of hazardous waste fuels: 

• Generator A generates a hazardous 
spent solvent listed under 5 261 31. He 
sends the spend solvent to burner B who 
burns it in hit boiler. 

Generator A must comply with Part 
262 (see 9 266.32(a) and S 266.34(c) of 
the final rule) because a listed waste is 
involved. Burner B must obtain a storage 
permit (see i 266.35(c)). The burning is 
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exempt from regulation at the present 
time (see $ 286.30(a)). 

• Generator C generates a hazardous 
spent solvent listed under $ 261.31. 
blends it with virgin fuel oil. and sends 
the blend to Burner D who bums it in a 
boiler. 

The answer is the same as for the last 
example, for the same reasons. 

• Generator E generates a hazardous 
spent solvent listed under } 261.31. 
blends it with virgin fuel oil. and sends 
the blend to processor F who processes 
the blend and does further blending. F 
then markets the hazardous waste fuel 
to Burner G who bums it fin his boiler. 

Generator E is subject to Part 262. as 
in the previous examples. Processor F is 
a storage facility (see $ 266.34(c)(2)). 
However, the hazardous waste fuels 
that F markets are exempt from 
regulation, so Burner G may store and 
bum them without regulation (at the 
present time). 

• Generator H generates an unlisted 
ignitable by-product that he sends to 
Burner 1 to be burned in a boiler. 

The hazardous waste is exempt from 
regulation because it is neither a listed 
waste nor a sludge (see § 266.36). This 
result would be the same if the ignitable 
by product were blended at any point, 
or sent to an intermediate processor 
instead of the ultimate burner. 

The following chart summarizes the 
generation, transportation, and storage 
standards in the final rule for hazardous 
wastes to be burned as fuels. 

Ubl£ 6: Final Rules Regarding Transport 

and Storage Before Burning for Gen¬ 
erators, Transporters, Fuel Blenoers. 

and Burners 



Table 6: Final Rules Regarding Transport 
and Storage Before Burning for Gen¬ 
erators. Transporters, Fuel Blenders, 
and Burners— Continued' 



K. Section 261.2(c)(3): Reclamation 

1. Definition of Reclamation. EPA 
proposed that all spent materials, listed 
sludges, and listed by-producls that are 
reclaimed are solid wastes. 30 See 48 FR 
at 14466. We limited the definition to 
listed sludges and listed by-products to 
avoid including sludges and by-products 
that are routinely processed to recover 
usable products as part of on-going 
production operations. We defined 
’’reclamation” to constitute either 
regenerating waste materials or 
processing waste materials to recover 
usable products. In essence, reclamation 
involves regeneration or material 
recovery. Wastes are regenerated when 
they are processed to remove 
contaminants in a way that restores 
them to their usable original condition. 
Examples are reclamation of spent 
solvents or reclamation of other spent 
organic chemicals. Secondary metal 
reclamation processes, such as 
secondary smelting, are examples of 
material recovery. Our regulatory 
definition of reclamation relies heavily 
on a number of statutory definitions, 
including those of “resource recovery” 
(RCRA Section 1004(31)) and "recovered 
material” (RCRA Section 1004(19)). Id at 
14467/2. 

We also drew a distinction in the 
proposal between situations where 
material values in a spent material, by¬ 
product or sludge are recovered as an 
end-produc! of a process (as in metal 
recovery from secondary materials) as 
opposed to situations where these 
secondary materials are used as 
ingredients to make new products 
without distinct components of the 
materials being recovered as end- 
products. The former situation is 
reclamation: the latter is a type of direct 


•The proposal contained an exception foe 
material! that were reclaimed a! the plant ode and 
returned to the original process in which they were 
generated We ere not promulgating this exception 
in the (Inal rule, for the reasons explained in section 
H of this part of the preamble. 


use that usually is not considered to 
constitute waste management. 46 FR 
14487. In addition, we proposed that 
secondary materials put to direct use as 
substitutes for commercial products 
were not considered to be reclaimed, so 
that this type of use also is usually not 
considered to be waste management. 
Our reason for this distinction is that 
secondary materials put to direct use in 
this way arc being used essentially as 
products. 

We are adopting these provisions as 
proposed. (Additional discussion of 
recycling involving direct use of 
secondary materials is found in Section 

H. below.) Also, as discussed in Section 

I. A.2. of this part of the preamble, we 
have added provisions to the final 
definition indicating explicitly that scrap 
metal that is hazardous is considered to 
be a waste for the regulatory purposes 
of RCRA Subtitle C when it is reclaimed. 
As we noted, recovery from scrap metal 
is not normally analogous to on-going 
processing of virgin materials, and much 
of the scrap metal that is reclaimed is 
waste-like because it is no longer fit for 
use and must be reclaimed before it can 
be used again. (As discussed in Part III 
of the preamble, however, the Agency is 
at this time exempting from Subtitle C 
regulation hazardous scrap metal that is 
to be reclaimed.) 

As a matter of drafting, we have 
reorganized this provision so that the 
definition of reclamation is found in 
i 261.1. The exceptions for direct use 
recycling are contained in a separate 
provision (j 261.2(e)) indicating when 
secondary* materials that are to be 
recycled are not solid wastes. 

Most of the comments agreed with the 
proposed definition of reclamation 
(although many questions were raised 
about how to regulate reclamation 
activities and about exclusions for direct 
use recycling). One commenter 
requested clarification as to the 
intended result when a secondary 
material is first reclaimed and then put 
to direct use. Under the final rule, spent 
materials, listed sludges, and listed by¬ 
products that are processed to recover 
usable products, or that are 
regenerated—that are reclaimed— 
are solid wastes. If the material is to be 
put to use after it has been reclaimed, it 
still is a solid waste until reclamation 
has been completed. Thus, the fact that 
wastes may be used after being 
reclaimed does not affect their status as 
wastes before and while being 
reclaimed. 

Other commenters raised a related 
question about the status of spent 
materials, listed sludges, and listed by¬ 
products that are reclaimed and 
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subsequently used as feedstock. This 
situation is a subset of the one just 
described, so that these materials are 
wastes until reclaimed. Their later use 
os feedstock does not alter this result 
The Agency acknowledges, however, 
that its discussion of the recycling of 
spent sulfuric acid in the proposal 
preamble (footnote 30) created some 
confusion. The Agency still does not 
think this process involves reclamation. 
To eliminate any uncertainty, however, 
we are amending § 261.4(a) of the 
regulations to state that spent sulfuric 
acid that is recycled to produce virgin 
sulfuric acid is not considered to be a 
solid waste. (See Section I. below.) 

2 The Status of Reclaimed Products. 
The Agency proposed a clarifying 
amendment to { 2613(c)(2) (the “derived 
from*' rule) to indicate that commercial 
products reclaimed from hazardous 
wastes ore products, not wastes, and so 
are no! subject to the RCRA Subtitle C 
regulations. See 48 FR 11469. Thus, 
regenerated solvents are not wastes. 
Similarly, reclaimed metals that are 
suitable for direct use. or that only have 
to be refined to be usable are products, 
not wastes. This amendment states a 
fairly evident principle, and was not 
challenged by any commentcr. 

We caution, though, as we did in the 
proposal, that this principle does not 
apply to reclaimed materials that are not 
ordinarily considered to be commercial 
products, such as waste-waters or 
stabilized wastes. The provision also 
docs not apply when the output of the 
reclamation process is burned for energy 
recovery or placed on the land. These 
activities ore controlled by the 
provisions of the definition dealing with 
using hazardous wastes as ingredients 
in fuels or land-applied products. For 
instance, if a spent solvent is treated 
and blended with oil to sell as a fuel, 
that waste-derived fuel is still subject to 
RCRA jurisdiction. 

The principle also does not apply to 
wastes that have been processed 
minimally, or to materials that have 
been partially reclaimed but must be 
reclaimed further before recovery is 
completed. (See 48 FR at 14499 n. 57.) 

For this last situation—where materials 
are partially reclaimed but must be 
reclaimed further until recovery is 
completed—we are providing a variance 
procedure for situations in which the 
initially reclaimed material is 
commodity-like in spite of the need for 
additional processing before it is finally 
reclaimed. This variance is explained 


fully in Section J.2. of Part 3 of the 
preamble below. 21 

F. Section 281.2(c)(4): Wastes That Are 
Accumulated Speculatively 

1. Grouping of Speculative 
Accumulation and Overaccumulation 
Provisions. EPA proposed that any 
secondary material (/.&, spent materials, 
sludges, or by-products) being 
accumulated speculatively were solid 
wastes. We said these materials are 
“accumulated speculatively" when they 
are being stored with o legitimate 
expectation of eventual recycling but 
have never been recycled, or cannot 
feasibly be recycled. See 48 FR 14489. 

The Agency further proposed that 
secondary materials that accumulate at 
a site for over a year without 75 percent 
being recycled are solid wastes. 48 FR 
14490. The sense of this provision was 
that all secondary materials that 
overaccumulate before being recycled 
are solid wastes, even if they are going 
to be recycled in ways that ordinarily do 
not constitute waste management. 

We have combined these concepts in 
a single provision in the fmal definition. 
We have drafted the provision so that 
secondary materials are considered to 
be solid wastes if they are accumulating 
before being recycled. However, the 
materials will not be considered solid 
wastes (under this provision of the 
definition) if the person accumulating 
can show, on request, that: a) the 
materials have known recycling 
potential and can feasibly be recycled, 
and b) during a one-year calendar 
period that the amount of material 
recycled, or transferred to a different 
site for recycling, is at least 75 percent 
of the amount accumulated at the 
beginning of the year. 22 

We think that drafting the provision in 
this way most accurately reflects 
Congressional intent that accumulated 
hazardous secondary materials are 
ordinarily to be regarded as solid and 
hazardous wastes. Congress believed 
that hazardous wastes are rarely, if 
ever, recycled or amenable for recycling. 
H.R. Rep. No. 94-1491. at 4. It mandated 


11 On# commentcr questioned whether 
rearcuIetiK) industrial cooling water was 
considered to be recJeJmed Ordinarily, we consider 
cooling water (contact or non-contact) to be reused 
directly when it it recirculated. Cooling water la not 
ordinarily proceaaed or trented to remove impuritiee 
before recirculation, but la routed away from the 
proceaa (often through a cooling tower) to lose 
enough heat to be reusable The Agency does not 
consider cooling water routed In this way to be 
reclaimed 

*• Of course, the materials could still be solid and 
haxardoua wastes depending on how they are 
recycled. For example, they would be wastes A they 
art to be recycled by being burned to rtoovar 
energy. 


a “regulatory framework" to ensure that 
“hazardous wastes (are not) disposed of 
in ponds or lagoons or on the ground in 
a manner that results in substantial and 
sometimes irreversible pollution of the 
environment." [Id.) This mandated 
“regulatory approach" would 
"eliminat(e) the last remaining loophole 
in environmental law . . ." [Id.) 

Although accumulating hazardous 
secondary materials are ordinarily 
regarded as solid and hazardous wastes, 
this is not invariably the case. As noted 
earlier in the preamble (see Section 11.6 
of Part 1 and Section II of Part 2). these 
materials would not be wastes if they 
can be recycled in certain designated 
ways, and if they are not accumulated 
speculatively before being recycled. 
These situations represent exceptions to 
the general statutory prohibition againat 
unregulated waste management. 

The final rule thus states the general 
principle that hazardous secondary 
materials accumulating before recycling 
are wastes unless the person 
accumulating is able to show on request 
that he is indeed recycling sufficient 
volumes of the materials on an annua! 
basis. The provision is not substantively 
different from the proposed rule on 
overaccumulation; the drafting indicates 
explicitly, however, that this is an 
exception to the general statutory 
principle. Thus, the burden of showing 
that sufficient amounts are being 
recycled is on the person accumulating 
the material. (See Section ). of this part 
of the preamble.) 

1§ 261.2(c)(4)(A): Wastes That Are 
Accumulating With Expectation of 
Recycling But Which Have Not Been 
Recycled. We are adopting in the final 
rule the proposed provision that all 
materials stored with a legitimate 
expectation of eventually being recycled 
but for which there is no known 
recycling market or disposition, or no 
feasible means of recycling, are wastes. 
These wastes are subject immediately to 
all applicable RCRA Subtitle C 
standards. Ordinarily, these are storage 
standards for the applicable type of 
storage facility. (See 48 FR 14499/2.) 
Materials that are known to be 
recyclable, such as solvents, scrap 
metal, used oil, or most smelting 
drosses, slogs, and sludges ordinarily 
would not be subject to this provision 

A person accumulating hazardous 
secondary materials would have the 
burden of proving that there is a feasible 
means of recycling the material (See 
Section ). below.) This ordinarily will 
require identification of actual recyders 
and recycling technology, location of the 
recycler, and relative costs associated 
with recycling. For example, if the 
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recyder is 800 miles sway, the 
person accumulating the hazardous 
secondary materia] would have to show 
that it is economically reasonable to 
send hit material that far to be recycled. 
The most convincing demonstration 
dearly would be that the hazardous 
secondary materia! actually has been 
recycled. 

Most comments supported the 
proposal. Two comment era, however, 
suggested that material for which 
generators could demonstrate that on¬ 
going developmental work will lead to 
recycling at a future date should not be 
considered to be accumulated 
speculatively. We disagree. We think 
that materials that are not known to be 
recyclable (or not feasibly recyclable in 
the hands of a particular generator) are 
was ten immediately. The example in the 
preamble to the proposed rule of a 
waste accumulating over eight years 
while the generator endeavored to find a 
means to recycle it indicates that 
conducting research into recycling 
possibilities is much different than being 
able to recycle a waste. In addition, the 
Agency is not equipped to evaluate 
whether an unproven developmental 
plan will ultimately prove feasible. 

3. Section 261.2(c)(4)(B): Wastes 

cumulating Before Recycling That 
Are Not Recycled In Sufficient 
Amounts, a. The Proposed Provision. 

EPA proposed that secondary materials 
not already defined as wastes that 
accumulated at a site for over a year 
without 75 percent being recycled, or 
transferred to a different site for 
recycling, are solid wastes. (The 
materials must, of course, hove a know 
potential for recycling, or they will be 
conskbfld to be wastes immediately.) 
EPA also proposed that certain wastes 
which were exempt when recycled 
would no longer be exempt If 

iffident amounts were recycled in a 
year. 

We coupled this provision with an 
exception allowing persons who failed 
lo recycle 75 percent in a given year to 
peMtion the Regional Administrator (or 
authorized state having this provision) 
to <!»*rmrastr»to that they could recycle 
sufficient amounts faa the subsequent 
year If the petition was granted the 
arctirr.uUled material was not a waste, 
or remained exempt from regulation. 
Once the material accumulated for over 
u year without sufficient turnover, 
however* it became a waste or lost its 
exemption from regulation unless the 
R^onal Administrator (or authorized 
State) were lo decide otherwise. 

h The Final Regulation. We are 
promulgating this provision essentially 
a * proposed. We continue to believe 
that the length of time secondary 


materials are accumulated before being 
recycled is an important indicator of 
whether or not they are wastes (or. is 
the case of precious metal wastes, 
whether they should be subject to 
regulation). This Is borne out by the 
large number of recycling damage cases 
where secondary materials that were 
over accumulated over time caused 
extensive harm. Comm enters likewise 
stated that raw materials usually are 
processed through production processes 
in a continual manner and therefore that 
the length of time a secondary material 
accumulates before recycling is relevant 
in determining whether the material is a 
waste. The Agency also believes, and 
many comm enters agreed, that the one- 
year period and 75 percent turnover 
figure were within the reasonable range 
of values the Agency could select. We 
are promulgating this provision 
essentially as proposed. 

As just discussed the major change in 
the provision involves the structuring of 
the regulation to indicate that secondary 
materials stored before recycling are 
wastes unless the person accumulating 
the waste is able to show that they are 
being recycled at an annual rate of 75 
percent or more. By requiring persons 
accumulating the materials to be able to 
show that they are recycling sufficient 
amounts, we mean that they have the 
burden of proof on this issue. We are 
not requiring specific reports to be 
submitted to the Agency, nor that 
particular records be maintained. (See 
Section d. below discussing the type of 
records that would satisfy the biudcn of 
proof.) 

As at proposal, this provision applies 
to all spent materials, sludges, and by¬ 
products not already defined as solid 
and hazardous wastes and that are 
accumulated before any type of 
recycling. The provision thus applies to 
secondary materials not otherwise 
considered to be wastes when 
recycled—namely, to materials that are 
lo be used as ingredients or as 
commence] product substitutes, to 
materials that are recycled in a closed- 
loop production process, to unlisted 
sludges and by-products that are to be 
reclaimed, and to black liquor and spent 
sulfuric arid being reclaimed. Thus, if 
one of these materials are 
ovcraccumulated, they would be 
considered to be hazardous wastes and 
would become subject to regulation 
under applicable provisions of | 261.6. 
normally 4 261.6 (b) and (c) (see Section 
11.1. of Part 3 of the preamble). 

The provision also continues to apply 
to one set of wastes which are 
ordinarily exempt from most regulation 
when recycled, precious metal wastes 
being reclaimed. Thus, if these wastes 


are overaccusmilated. they no longer are 
conditionally exempt from regulation 
(see I 28670(d)). 

The provision does not apply to 
secondary materials that already are 
wastes when they are recycled, for 
example scrap metal, secondary 
materials burned as fuels, or spent lead- 
acid batteries being reclaimed. The 
regulations in | 261.6 and Part 266 must 
be consulted to determine if these 
wastes are regulated. Rate of turnover 
thus is not a (actor in determining the 
extent of regulation for these wastes. 

In response to comment, we are 
adding that the provision also does not 
apply to materials generated in a 
manufacturing process unit or 
associated non-waste-treatment 
manufacturing unit covered by 
S 261.4(c). including materials that ore 
generated in these units in the 
calculation would be inconsistent with 
the reasons EPA initially exempted 
wastes accumulated in these types of 
units. See 45 FR 72025 (October 30, 
I960).** 

EPA proposed that the 75% turnover 
rate be calculated based on volume. In 
response to comment, we are writing the 
final rule so that rate of turnover can be 
calculated based on either weight or 
volume. Either measure appears to be a 
reasonble way to calculate turnover. 

We are making one other change to 
the proposed rule by requiring that 75% 
of the accumulated materials be 
recycled during the calendar year, 
starting on Januury 1.1985. The proposal 
would have allowed the person 
accumulating to choose among the 
calendar, fiscal and inventory years as 
the period during which 75% turnover 
must be achieved. On reflection, we 
think that a single time period is needed 
to facilitate enforcement and to achieve 
uniformity. EPA believes that if 
enforcement officials are confronted 
with a differing starting dale at each 
facility, this provision would become too 
difficult to implement. 

c. The Requirement That Materials of 
The Same Class Being Recycled The 
Same Way Be Counted Together. In the 
proposal we left open the question of 
whether the overaccumulation provision 
applies on a material-by-material basis 
or on a basis that takes into account 
both the material being recycled and the 


** Although tha fmai nil* rWort to I tfl4|c|—• 
provision Unit txempU w**tes [ram regulation— 
EPA ia nut stating tfual tha material* in thcaa units 
art waste*. EPA it fitting that tH* secondary 
material! not dtie r w ia * drfktd at *oiid wm1« that 
are accumulating m lb* product sinrtgr tank* or 
other vessel* described in f 26L4(cJ are not subject 
to tb« turnover provision contained in tha 
speculative accumulation rule. 
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manner of recycling. We indicated that 
our preference was for the 75 percent 
recycling requirement to be applied to 
all materials of the same class which 
were to be recycled in the same way. 
Most commenters agreed, as this kind of 
accounting best assures that similarly 
situated materials will be grouped in the 
some way. 

We are adopting this standard in the 
final rule. We wish to clarify precisely 
what this standard means, however. By 
"materials of the same class" we mean 
materials of the same type generated 
from the same process. Examples of 
materials that would be grouped are 
distillation bottoms from integrated 
production of chlorinated aliphatic 
hydrocarbons, slags from a smelting 
process, drosses from a smelting 
process, dry' sludges from the same 
process, or wastewater treatment 
sludges from the same process. 

The requirement that the materials be 
"recycled in the same way" meanB that 
materials are either to be used to make 
the sume thing (for materials to be used 
as ingredients), used in the same way 
(for materials used as effective 
substitutes for commercial products), or. 
for unlisted by-products and sludges, 
thiit the same material be recovered 
from them. Thus, still bottoms used as 
intermediates to make the same 
products would be counted together— 
for example, all still bottoms from 
chlorinated aliphatic hydrocarbon 
production that are used to mqke carbon 
tetrachloride. On the other hand, still 
bottoms used as intermediates in the 
production of ethylene dichloride would 
be counted separately. Ail of a 
generator's spent pickle liquor used as a 
wastewater sludge conditioner would be 
aggregated; the same generator's pickle 
liquor used to produce iron oxide would 
be counted separately. Smelting drosses 
from which lead is recovered would be 
counted separately from smelting 
drosses from which zinc is recovered. 

The Agency is adopting this approach 
to ensure that materials most alike in 
terms of physical characteristics and 
mode of recycling are counted together. 
EPA also believes this approach 
safeguards against situations where 
recyclable materials are counted along 
with unrecyclable ones, shielding the 
unrecyclable materials from being 
wastes. For instance, if a generator has 
100 units of a secondary material all of 
which are recycled as ingredients in a 
process, and 20 units of the same 
material only one unit of which is 
recycled in a different process, the 
remaining 10 units should be classified 
as wastes because they aren’t being 
recycled. 


d. Meuns of Satisfying the Burden of 
Proof As noted, persons accumulating 
secondary materials not otherwise 
defined as wastes have the burden of 
proving that they are recycling sufficient 
amounts of the secondary materials. At 
a minimum, we would expect that 
accumulators have on hand (1) the 
amount of secondary material of each 
class recycled in the same way on-hand 
at the beginning of the one-year period. 
(2) the amount of such material added 
during the one-year period, and (3) the 
amount remaining at the end of the one- 
vear period. Records customarily 
maintained, such as records of 
throughput through an industrial 
process, should be satisfactory. For 
materials used os intermediates in 
closed-loop processes, records of 
consistent historical use should be 
sufficient. In addition, names and 
addresses of recyclers receiving the 
secondary materials should be 
maintained, as well as any other 
information that substantiates the 
minimum turnover rate [e.g. contracts or 
correspondence with a recycler). 

e. Response to Comments. Although 
commenters expressed concern about 
the provision's complexity, most 
supported it in principle. One 
commenter. while supporting most of the 
overaccumulation provision, urged that 
it not apply to unlisted by-products 
accumulated in tanks and containers for 
a generator's own use or reuse. We have 
considered this comment but are 
rejecting it for the reasons given in the 
proposal (48 FR 14491/1). As a general 
matter, we believe the key measure of 
whether a material is overaccumulated 
is the length of time before use occurs, 
not how the material is stored or who 
will recycle it. In addition, the 
commenter was most concerned about 
accounting for unlisted by-products 
burned as fuels; since these materials 
are defined as wastes in the final rulp 
(although they are not at this time 
subject to storage requirements), this 
question is of less importance. 

There were a series of comments 
regarding the status of commercial 
chemical products that accumulate over 
time without being used. EPA indicated 
in the proposed rule that commcrcibl 
chemical products that are hazardous 
wastes when discarded (i.e . those listed 
in S 281.33 of the regulations) were not 
subject to either the speculative 
accumulation or overaccumulation 
provisions of the proposed rule. 48 FR 
14489. We also asked for comments as 
to whether some type of maximum 
accumulation period should be imposed 
by rule. Virtually all commenters 
opposed this idea, due to the large 


recordkeeping requirements involved, 
and the difficult practical problems 
involved in observing and enforcing 
such a standard. The Agency shares 
these concerns. Id. at 14490. We 
therefore are not adopting any time limit 
on when a commercial chemical product 
held for recycling becomes a waste. The 
May 19,1980 standard remains in place, 
these materials are wastes when 
discarded or intended for discard (by 
means of abandonment), and are noi 
wastes when stored for recycling. 

f. Variances for Secondary Materials 
Not Recycled in Sufficient Volumes We 
also believe that there may be valid 
reasons that persons are unable to 
recycle sufficient amounts of non-waste 
secondary materials in one year (or the 
precious metal wastes that are 
conditionally exempt form regulation) 

• and have retained the petition process 
to accommodate these situations. The 
petition is now termed a variance from 
being a solid waste, and is found in 
§ 260.30 Substantive standards for the , 
Regional Administrator's (or authorized 
state official's) decision are in $ 260 31 
(a) and procedures for applying for and 
processing variances are in S 260.33 
The standards for granting a variance 
are basically those we proposed. The 
Regional Administrator must decide if 
sufficient amounts of material are likely 
to be recycled or transferred for 
recycling in the following year. Factors 
to be considered are: (a) The kind of 
material being accumulated and its 
expected manner of recycling, (b) how 
much is being stored, (c) how it is being 
stored, (d) whether it is being stored :n a 
way that minimizes loss, (e) how and 
when it is expected to be recycled, and 
(0 why this is a reasonable expectation 
The Regional Administrator should 
consider the applicant's past history of 
recycling the material, whether there are 
contractual arrangements or market 
conditions bearing on the likelihood of 
future recycling, the reason that the 
materia! was accumulated without 75 
percent being recycled in the past year, 
and other relevant factors. If. for 
example, a company has a multi-year 
history of selling a secondary materia! 
as a commercial product substitute, but 
waB unable to sell 75 percent during a 
given year due to a temporary downturn 
in market conditions, and is handling 
the secondary material in a manner 
commensurate with its value as a 
substitute commercial product, the 
company may be eligible for a variance 
On the other hand, a company that 
overaccumulates a secondary material 
not ordinarily reused, but that has been 
able to pay other companies to use the 
material in the past, and now has tons of 
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malarial on hand in open piles, is much 
le 9 * likely to be eligible for a variance. 

A variance, if granted, would be valid 
for only one year. If the accumulator 
failed to recycle 75 percent of the 
material on hand in the following year, 
it would have to petition for a new 
variance. Under the proposal, the 
company would have had to recycle 50 
percent of the total accumulated 
materials to be eligible to apply for a 
second variance. In addition, a variance 
couJd only be renewed two times. In 
response to comments, we are no! 
adopting either of these requirements in 
the final rule. There do appear to be 
situations, although infrequent, where 
secondary materials can accumulate for 
over two years without being recycled 
and still not necessarily be deemed a 
waste. Possible examples are certain 
traditionally reclaimed mining by¬ 
products that are being accumulated 
because of cyclically depressed metal 
prices. However, fn determining whether 
to grant a variance, the longer a material 
has <tt cumulated without recycling, the 
more likely it is that the variance 
application will be denied. 

G Section 281.2(d): Secondary Materials 
That are Designated as Solid Wastes 

1. The General Standard. EPA 
proposed that particular inherently 
waste-Ulte materials could be 
designated as solid wastes without 
regard for the mode of recycling. Some 
commerite criticised this provision as 
being a vague catch-all. while others 
supported it or (in the case of certain 
in Juxtry commentera) conceded the 
need for this type of provision. 

KPA is retaining this listing authority 
in the final regulation. A provision of 
this type is needed because it is 
impossible in practice to devise a single 
definition which completely 
di imguishes wastes from non-wastes. 
We continue to think that certain 
residual materials are inherently waste¬ 
like, either because: (a) They are 
typically disposed of or incinerated on 
an industry-wide basis, or (b) they 
contain toxic constituents u in 
concentrations not ordinarily found in 
the raw materials or products for which 
they substitute, which toxic constituents 
are not used, reused, or reclaimed 
during the recycling process. In addition, 
recycling of the materials must have the 
potential to pose a substantial hazard to 
human health and the environment. The 
Agency believes these criteria are 
relatively straightforward and 


14 The** «rr toxic oonvtttiirms hated in Appendix 

VIII of Put »1. Tte popoW cmxMOtaty nrtcmxl 
10 ' Appaoftg VU 4 * {4H FR at 1449U due to • 
wtiprinl by the Federal Reglatrt 


understandable. Certainly they are not 
’Vague" in any legal sense. The Agency 
will be required to designate in the rule 
that particular materials are wastes so 
that there is no risk that those subject to 
regulation ore uncertain or their 
obligations. 

The criticism that this provision is a 
"catch-all" also does not appear to have 
merit We believe the criteria limits 
those materials the Agency could 
designate. The Agency must determine 
that the materials ordinarily are not 
recycled on a nation-wide basis, and 
that the material contains Appendix VIII 
constituents at levels not found in 
analogous raw materials or products. 
The criteria that the recycling activity 
potentially pose a substantial hazard 
also limits the Agency, by suggesting 
that a purpose of the activity is to 
dispose of the non-recycled toxic 
constituents, and by suggesting that the 
secondary materials have so little value 
that they are stored insecurely, and are 
thug waste-like.* 

One commenter suggested that the 
Agency designate secondary materials 
as solid wastes if management of the 
materials presents an "unreasonable 
risk of injury to health or the 
environment." This determination would 
be based on an assessment taking into 
account such factors as effects of the 
material on human health and the 
environment, benefits of using the 
materia), and economic consequences of 
listing. 

This standard, as the commenter 
admits, is drawn essentially from the 
Toxic Substances Control Act This is 
not the standard Congress enacted for 
RCRA decisionmaking. RCRA 
determinations are to be based on 
health and environmental based factors. 
(See 45 FR 33069 (May 19,1980).) 

The consequences of being designated 
aa a solid waste is that the material will 
be within die Agency's Jurisdiction no 
matter how it is being recycled. Thus, 
the particular dioxin-containing wastes 
designated in today's regulation (see die 
following subsection) are considered to 
be waetes (for example) even if used 
directly as substitutes for commercial 
products or as ingredients in producing 
a product. On the other hand. {261.8 
must be consulted to determine the type 
of regulation that applies to the waste. 

2. Application of the Stairdard to 
Specific Waste*. EPA proposed to 
designate a group of dioxin-containing 
materials os solid wastes. See 46 FR 
14491-492. We are modifying the 


•We rho* rii«4gn*e xriltj th* ccmmrntrr who 
argxxtd that 4 iiuH powd by recycling m OMtcnat 
!• not relevant la dctunwmiag w briber ibr mnlrrui 
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proposal, in response to comments, to 
exclude the listed commercial chemical 
formulations (Hazardous Waste F0271 
These formulations do not meet the 
designation criteria because they are not 
chemically dissimilar from analogous 
commercial products (ie. they ore 
virtually the same as pesticides that are 
used), and they are not typically 
discarded In determining if these 
formulations are wastes when disposed 
or recycled, the regulated community 
should refer to the rules applicable to 
commercial chemical products. The 
formulations thus would be wastes 
when they are discarded by being 
abandoned, or when they are burned for 
energy recovery (the manner of 
recycling not analogous to normal use). 
See { 281.33 as amended by today's rule. 

We also are indicating that Hazardous 
Waste F021 is not designated 89 a solid 
waste if it is used as an ingredient to 
make a product at the site of generation. 
It is a solid waste If recycled in any 
other way (or if disposed.) The Agency 
is taking this step in response to 
comments indicating that 
pcntachlorophcnol production plants 
typically reuse these materials in their 
own production process. 

H. Section 261 . 2 (e). Secondary Materials 
That Are Not Solid Wastes When 
Recycled 

1. Secondary Materials Used as 
Ingredients to Make Sew Products, or 
Used as Substitutes for Commercial 
Products, a. The Agency's Subtitle C 
Jurisdiction. EPA proposed that 
secondary materials that are used as 
ingredients to make new products were 
not solid wastes provided that distinct 
components were not recovered [le. 
reclaimed) os end products. We also 
proposed that secondary materials used 
as substitutes for commercial products 
in particular functions or applications 
are not solid wastes. See 48 FR 14477. 
14487-88 An example of the former 
practice—r>., use as an ingredient—is 
the use of chemical industry still 
bottoms as feedstock. Use of 
hydrofluororilitic acid (an air emission 
control dust) as a drinking water 
fluoridating agent, or use of spent pickle 
liquor as a wastewater conditioner, are 
examples of use of a secondary material 
as a commercial product substitute. 

When secondary materials are 
directly used (or. in the case of 
previously used materials, reused) in 
these ways, we stated, they function as 
raw materials in normal manufacturing 
operations or as products in normal 
commercial applications. We reiterate 
these positions in the final regulation. 
These direct use recycling situations 
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represent exceptions to the general 
principle that accumulated hazardous 
secondary materials are hazardous 
wastes. 

The final rule consequently states that 
secondary materials used as ingredients 
or used directly as commercial products 
are not wastes and so are outside the 
Agency's RCRA jurisdiction. They thus 
are not subject to RCRA Subtitle C 
regulations when generated, 
transported, or used (unless they are 
accumulated speculatively, as described 
earlier). 

Most commenters agreed with the 
Agency on this point. Those who didn’t 
felt that the Agency’s jurisidiction over 
recycled secondary materials is 
unlimited. The Agency disagrees. Our 
RCRA authority over recycling of 
hazardous secondary materials is broad, 
but has some limits. The legislative 
history indicates that Congress rejected 
an approach that would have required 
modifying production processes in order 
to reduce the volume of hazardous 
waste generated. This is because such 
restrictions "i(n) many instances would 
amount to interference with the 
productive (sic) process itself. .. H.R. 
Rep. No. 94-1491. 94th Cong. 2d Seas, at 
2a The Agency accordingly has 
interpreted its jurisdiction so as to avoid 
regulating secondary materials recycled 
in ways that most closely resemble 
normal production processes. These 
types of recycling are use of secondary 
materials as ingredients or as direct 
commercial product substitutes, or (as 
explained below) use in a closed loop 
type of production process. 51 

b. Redrafting of ike Exclusion in ike 
Final Rule . In the proposal, exclusions 
for using and reusing materials directly 
took the form of exceptions to the 
definition of reclamation (proposed 
i 261.2(c)(l)(iHiii)). We have redrafted 
the final regulation so that ( 261.2(e)(1) 
indicates explicitly which secondary 
materials used/reused in particular 
ways are not solid wastes. A definition 
of **use'7“reuse’’ appears in i 261.1(c). 
Exceptions to this principal are found in 
S 261.2(e)(2). and restate the situations 
where recycling might be considered to 
involve a use (or a closed-loop recycling 
situation, explained in the next section), 
but nevertheless constitutes waste 
management. 

As noted above, there are several 
such use/rouse circumstances where the 
nature of the material or the nature of 


* Wt note, in response to commonts. llial the* 

muter!*!* excluded frwm the RCRA deflcUtion suit 
can be hazardous material* tor purpose* of 
Department of Tmoaportation regulations governing 
the transportation of Hasanlou* materials 


the recycling activity indicates that 
RCRA jurisdiction exists: 

• where the material being used is 
inherently waste-like; 

• where insufficient amounts of the 
material are recycled; 

• where the material is incorporated 
into a product that is used in a manner 
constituting disposal or where the 
material is used directly in a manner 
constituting disposal; and 

• where the material is used by being 
incorporated into a fuel, or being burned 
directly as a fuel. 

In addition, when a component of the 
material is recovered as an end product, 
the material is being reclaimed, not 
used. 

c. Distinguishing Sham Situations . 
Other commenters voiced concern that 
these exclusions open opportunities for 
sham recyclcrs to claim that they are 
using secondary materials, and so not 
engaging in waste management. The 
Agency shares these concerns, and 
wishes to take this opportunity to 
indicate some of those situations (which 
also were pointed out in comments) we 
regard as shams. 

First where a secondary materia) is 
ineffective or only marginally effective 
for the claimed use, the activity is not 
recycling but surrogate disposal. An 
example (provided in comments) is use 
of certain heavy metal sludges in 
concrete. The sludges did not contribute 
any significant element to the concrete's 
properties, and so we would not regard 
this activity as legitimate recycling. 

A second example of sham use occurs 
when secondary materials are used in 
excess of the amount necessary for 
operating a process. Examples are when 
secondary materials which contain 
chlorine are used as ingredients in a 
process requiring chlorine but are used 
in excess of the chlorine levels required. 
An indication that secondary materials 
are not being used in excess is if the 
recycler requires product specifications 
on incoming secondary materials, and 
these specifications are in accord with 
those generally in use in the industry. 

Another indication that a claimed 
recycling use is a sham is if the 
secondary material is not as effective as 
what it is replacing. Conversely, where 
the secondary material is as effective as 
the alternative virgin material, the 
activity is much more likely to be 
considered legitimate recycling. Spent 
pickle liquor, for example, is known to 
be as effective as virgin materials when 
used as a phosphorous precipitant in 
wastewater treatment See 46 FR 44970 
(September 8.1981). This reuse is 
legitimate. A secondary material 
considerably less effective, however. 


could well be viewed as not being used 
legitimately. 

Absence of records regarding the 
recycling transaction is another 
indication of a sham situation. Records 
ordinarily are kept documenting use of 
raw materials and products. Records 
likewise are usually retained to 
document secondary material use and 
reuse. The Agency consequently views 
with skepticism situations where 
secondary materials are ostensibly used 
and reused but the generator or recycler 
is unable to document how, where, and 
m what volumes the materials are being 
used and reused. The absence of such 
records in these situations consequently 
is evidence of sham recycling. 

A final indication of sham use is if the 
secondary materials are not handled in 
a manner consistent with their use as 
raw materials or commercial product 
substitutes. Thus, if secondary materials 
are stored or handled in a manner that 
does not guard against significant 
economic loss (/>., the secondary 
materials are stored in teaking surface 
impoundments, or are lost through fires 
or explosions), there is a strong 
suggestion that the activity is not 
legitimate recycling. 

A recurring type of situation posing 
the potential for sham use involves 
using corrosive wastes as neutralizing 
agents. The potential for disposal in 
these situations is high since a waste 
acid can be dumped into (or onto) other 
materials, and any resulting change in 
pH would be incidental to the disposal 
purpose of the transaction. Accordingly. 
EPA will not accept a claim that a 
corrosive secondary material is being 
used as a substitute for virgin acid or 
caustic unless indicia of legitimate 
recycling are present. These include that 
the secondary acid or caustic meet 
relevant commercial specifications, that 
they be as effective as the virgin 
material for which they substitute, that 
they be used under controlled 
conditions, and that in a two-party 
transaction there be consideration 
(usually monetary) for use of the 
material. In addition, the more 
contaminated the acid or caustic is in 
relation to virgin material, the less likely 
the Agency is to view its application as 
legitimate recycling. 

We note also that persons claiming 
that they are recycling hazardous 
wastes in a manner excluded by the 
regulation have the burden of proof that 
are within the terms of the exclusion. 
See Section J. below. 

Finally, persons intending to use 
secondary materials that are not listed 
In the Chemical Substance Inventory 
compiled by EPA pursuant to Section 
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ftjb) of the Toxic Substances Control Act 
(TSCA) must notify the Agency of the 
intended use at least 90 days before the 
use begins. Sec TSCA Section 5(a) and 
43 FR 21722 (May 13.1983). EPA can 
regulate these substances under TSCA if 
it determines that the manufacture, 
processing, distribution in commerce, 
use. or disposal of the substance will 

resent an unreasonable risk or injury to 

urn.in health or the environment. 

(TSCA, Section 5(f).) EPA can also 
extend the review period an additional 
90 days for good cause. (TSCA. Section 
5(c).) 

2 Closed Loop Recycling, a. The 
Agency's Proposal. The Agency also 
proposed to exclude from the defintion 
of solid waste materials that are 
reclaimed at the plant site where 
generated and that are then returned to 
the original production process in which 
the material was generated.* 7 See 48 FR 
14488/86. We referred to this type of 
operation as “closed-loop recycling.” 
and stated that this type of operation 
could be viewed as an on going 
production process and therefore 
outside the Agency's Subtitle C 
jurisdiction. 

There were many comments on this 
provision. Virtually all commcnters 
agreed that some type of closed-loop 
provision was justified, but disagreed 
al>out its scope. Some commcnters felt 
that the proposal was too broad, while 
others stated that it should be extended 
to any situation where a generator 
reclaimed its wastes and reused the 
reclaimed material in a process under its 
control. In addition, many commcnters 
criticized elements of the proposal as 
unclear, particularly what the Agency 
meant by ''original process from which 
generated”. 

b. Modification of the Proposal We 
have determined that the proposal was 
both inexact and overbroad (see below). 
However, we believe that there are 
certain ‘closed-loop” situations that are 
so closely tied to on-going production 
that they should be considered not to 
involve solid wastes. In our opinion, 
there are three key requirements to a 
closed-loop process—that is. a 
production process that at some point 
utilizes secondary materials but 
nevertheless is both essentially on-going 
and closely interrelated throughout all 
stops. The first requirement is the return 
of secondary materials to the original 
process without undergoing significant 
alteration or reprocessing, namely 
without first being reclaimed. Second. 


17 TJ»o proposal actually cxdoded these materials 
fr'>ro the tlePuiUon of reclamation, but the effort of 
provision was lo exclude these materials from 
definition of solid waste. 


the production process to which these 
unreclaimed materials are returned itself 
must be primary material based—£#., 
the materials must be returned to a 
ary production process.** This is 
use if the material originally 
introduced to a process already is a 
waste, the process residue returned to 
the process should not be any less of a 
waste than the material originally 
introduced. For example, a still bottom 
from reclamation of hazardous spent 
solvents would never be considered to 
be involved in a closed-loop operation if 
it were redistilled because solvent 
reclamation is a secondary process and 
spent solvents introduced to it ere 
wastes.** 

Third, the secondary material must be 
returned as feedstock to the original 
production process and must be 
recycled as part of that process. Thus, a 
spent degreasing solvent returned to 
degreasing operation would not be 
covered by this provision because it is 
not involved in actual production. It 
merely cleans equipment. 

We consequently are stating in the 
final rule that secondary materials are 
not solid wastes when they are returned 
for recycling as feedstock to the original 
primary production process in which 
they are generated, and they are not 
reclaimed before they are returned to 
that process. The broader provision we 
proposed, which allowed reclamation 
before return to the original process, 
would exclude from the solid waste 
definition too many operations where 
the reclamation step is less and less 
directly related to the principal 
production process. Examples are 
situations where hydrochloric add is 
recovered from chemical industry still 
bottoms, and the add is returned to the 
chemical reactor. Another potential 
situation is when fluoride is recovered 


11 For purpose* of this provision. * “primary 
process" i» one that am raw material* a* the 
m*)nnty of it* feedstock. Secondary process?*, 
conversely, use spent material* or scrap metal at 
the majority oHhcir feedstock. The Agency note* 
that the Office of Mafugf*'n*nt and Dodget Standard 
Industrial Classification Manual uses very similar 
definition* in establishing primary and secondary 
process classification*. 

11 The requirement In the final rule that material* 
be returned to the original primary process to be 
eligible for the dosed-loop exclusion thus subsumes 
pari of another exclusion that the Agency proposed 
for secondary materials returned to primary 
processes. (See proposed | 201 )(n) and 48 FK 

14488.) As explained In the following section, ws 
are limiting the scope of that proposed exclusion to 
situations where secondary material* are returned 
without first being reclaimed to the primary proce** 
in which they were generated. The language of the 
Boat rule (| 281 J£(e)il Kill)) thus indicates that 
secondary materials must be generated by. and 
returned as feedstock to processes using raw 
materials as their principal feedstock* in order lo be 
considered eligible far this provision. 


(as cryolite) from primary aluminum 
spent potliners and the fluoride is 
reused. In these examples, neither the 
still bottoms nor the spent potliners 
should be considered to be involved in a 
closed-loop operation because the 
reclamation step is ancillary to normal 
production activities. The proposed 
approach might also have excluded 
operations where the secondary 
material itself is substantially 
unrecoverable and contains 
comparatively small percentages of 
utilizable material. The proposal thus 
might have invited abuse, as companies 
might seek to avoid regulation by 
reclaiming some small increment, and 
returning that increment to the original 
production process. 

We consequently are not adopting the 
proposed approach in the final rule. The 
final rule makes clear that the situations 
discussed in the paragraph above are 
not closed-loop recycling and so are not 
excluded from the definition. 

c. Explanation of the Requirements 
That Secondary Materials Not Be 
Reclaimed, and That They Be Returned 
To The Original Process. The final rule 
raises two principal issues of 
interpretation: distinguishing between 
reclamation and incidental processing, 
and clarifying what the Agency means 
by return to the original production 
process. The Agency has defined 
•‘reclamation** in these regulations to 
mean recovery or regeneration. We 
further clarified, in the April 4 preamble, 
that processing steps that do not 
themselves regenerate or recover 
material values and are not necessary to 
material recovery are not reclamation. 
See 48 FR 14489/1. Examples are the 
wetting of dry wastes to avoid wind 
dispersal [id] or the briquetting of dry 
wastes to facilitate resmelting. Another 
example, provided in comments, is 
sintering operations at iron and steel 
plants where (aconite ores, flue dusts, 
and other iron-bearing materials are 
agglomerated thermally before charging 
to a blast furnace. Conversely, 
processing operations that do recover or 
regenerate materials so as to make them 
available for further use are considered 
to involve reclamation. Examples are 
dewatering of wastewater treatment 
sludges before the dewatered sludges 
are recycled, and the treatment of 
wastewater before recycling. (See 48 FR 
14487/1. explaining that both of these 
operations involve reclamation.)** 


w Wf ere aware that under this reading them are 
probably no secondary materials generated 09 
stored in impoundments that would be eligible for 
the closed-loop exclusion. The Agency intends Ibis 
result- Secondary materials stored In Impoundments 

Catrtiiwsd 



















640 


Federal Register / Vol. 50. No. 3 / Friday. January 4, 1965 / Rules and Regulations 


By '’return to the original process", the 
Agency means that the (unreclaimed) 
secondary material must be returned to 
the same part of the process from which 
it was generated. The material need not 
be returned to the same unit operation 
from which it was generated. It is 
sufficient if it is returned to any of the 
unit operations associated with 
production of a particular product, if it 
originally was generated from one of 
those unit operations. For example, an 
emission control dust from a primary 
zinc smelting furnace could be returned 
to any part of the process associated 
with zinc production, such as the 
smelting furnace in the pyrolytic plant, 
or the dross furnace. A spent electrolyte 
from the primary copper production 
process could be returned to any part of 
the process involved In copper 
production—including the roaster, 
converter, or tank house. An emission 
control dust from steel production could 
be returned to the sintering plant for 
processing before charging to the blast 
furnace. 

However, m the first example, if the 
emission control dust from the zinc 
smelting furnace was sent to by-product 
cadmium recovery operations, it would 
not be considered to be returned to the 
same of the process from which it was 
generated. This is because the cadmium 
production processes produce a 
different product from zinc production 
operations. For the same reason, if the 
spent electrolytes in the second example 
were sent to by-product recovery 
operations for recovery of nickel sulfate, 
they would not be considered to be 
returned to the original process. Note 
that this principle holds even if the by¬ 
product recovery operation is located at 
the same plant site. 

d. Variance For Hazardous Wastes 
That Are Reclaimed and Then Returned 
To The Original Process . We do believe, 
however, that EPA’s proposal—that 
materials reclaimed before being reused 
in the original primary production 
process are not wastes—can have some 
applicability. We are allowing for these 
situations by means of a variance. The 
standards and procedures for granting 
or denying a variance for this type of 
recycling are described in Section U.J. 
2.(b) of Part III of this preamble. 


«• ordinarily waalo-Ukc. They ujually are not 
•tored in a manner that minimize* lota (are. eg 46 
FK 14460. a» wet! a* aubatanttal portion* of 
Ugietulive htatory of the RCRA Reauthorize turn 
legislation) end virgin material* are rarely if ever 
•tored to thu way. We thue fte* thi* result—that 
waatewaler treatment sLudgei and other wet 
•lodge* are not eligible for the cloaedloop recycling 
exclusion—a* justified both conceptually and 
environmentally. 


e. Examples . The following examples 
illustrate the operation of this provision: 

• Primary smelting facility A 
generates a dry emission control dust 
that it collects, stores, and resmelts in 
the original smelting furnace. 

The emission control dust is not a 
solid waste because it is returned to the 
original primary process without first 
being reclaimed. (This answer assumes 
that the dust is not overaccumulated 
before it is resmelted.) 

• Primary smelting facility B 
generates a listed wastewater treatment 
sludge that it dewaters and returns to 
the original process. 

The wastewater treatment sludge is a 
solid waste because it is listed and must 
be reclaimed (in this case, recovered by 
dewatering) before it is resmelted. 

• Generator C generates a spent 
solvent which it distills and returns to 
the same degreasing operation In which 
it was generated. 

The spent solvent is a solid waste. 

Not only is it reclaimed before reuse, but 
it is not reused as a feedstock in a 
production process. (After the solvent is 
reclaimed, of course. It is a product and 
no longer a waste.) 

• Generator D generates a still bottom 
that It bums without reprocessing for 
energy recovery in a boiler in the same 
unit operation. 

The still bottom Is a solid waste 
because It is burned for energy recovery. 
The closed-loop exclusion thus does not 
apply. Nor would it apply if recycling 
the still bottom constitutes disposal or if 
the still bottoms were overaccumulated 
before return to the original process. 

• Generator E. a petroleum refinery, 
generates a hazardous by-product from 
refining operations that is returned to 
the refining process and incorporated 
into fuels, asphalt, and other products. 

This process involves return of 
unreclaimed material to a primary 
production process but the by-product 
remains a waste because it is used as an 
ingredient in fuels and in products that 
are placed directly on the land. See 
{ 281.2(e)(2) (i) and (U). 

3. Recycling of Secondary Materials 
by Primary Facilities, a. The Agency's 
Proposal 1 The remaining exclusion that 
EPA proposed was for secondary 
materials that ore reclaimed in primary 
production processes. These were not 
considered to be solid wastes. Proposed 
$ 261.2{c)(l)(ii): 46 FR at 14477. 14468. 

The usual example is secondary 
materials sent to a primary smelter for 
material recovery. The reason for the 
proposal was that these materials were 
substituting for the normal raw material 
feedstock. One result of this proposed 
exclusion would be differential 


regulation of secondary and primary 
facilities reclaiming the same materials, 
since the material could be a solid waste 
when reclaimed by a secondary smelter, 
but would not be when reclaimed by a 
primary smelter. 

The proposal W8S imprecise regarding 
the scope of the exclusion. For example, 
we did not discuss whether it made any 
difference If the primary reclaimer 
recovered the same materials (or even 
the same type of material) originally 
produced, whether recovery occurred dt 
the same or a different site, or whether 
the primary reclaimer recovered its own 
or another person's secondary materials. 

There were many comments on this 
part of the proposal. Operators of 
primary processes supported it. while 
operators of secondary processes 
objected Some states and 
environmental groups also objected 

b. Modification of the Proposal. We 
have decided not to promulgate this 
exclusion as proposed, but rather to 
limit its scope to the closed-loop 
production situations discussed in the 
previous section. We think the propose 
was in error in failing to differentiate 
among the different types of fact 
situations where a primary process 
would be used for reclamation—such as 
the part of the process involved, location 
of the recovery operation, and type of 
material recovered The proposal for 
example, could have applied to 
situations where: (a) Residues are sent 
off-site to be recovered (b) residues go 
to a by-product recovery operation, or 
(c) where residues are recovered in 
ancillary operations and the material 
recovered is not marketable but can be 
used in a primary process. 91 The 
Agency does not believe that an 
unvarying rule like the one we proposed 
can properly cover all these situations. 
Rather, when a secondary material is to 
be recovered in an operation different 
from the one in which it was generated, 
we believe there is a continuum with 
secondary materials becoming more 
waste-like the more the recovery 
operation differs from the original 
process, and the more physically 
removed the recovery operation is from 
the original process. The nature of the 
secondary material—whether It is a 
sludge, by-product, or a spent material, 
or scrap metal how frequently it is 
recovered, and how it is handled before 
recovery—also is highly relevant. The 
proposed rule was deficient in failing to 
account for all of these factors. 


■' Cryolite recovery from epent primary 
aluminum potliner* la • poaaible example of tfc»» 
laat altuaUoo. 
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We believe that the exclusion should 
apply only when residues from primary 
processes are returned in unreclaimed 
form to the original process where they 
are then reclaimed. This is the only 
situation where the Agency can say a 
prion that secondary materials 
reclaimed In primary processes are not 
wastes. 

The by-products and sludges that are 
the residue from primary production 
processes thus can potentially be solid 
wastes when they are reclaimed in other 
primary (or secondary) processes. They 
are wastes if they overaccumulate 
before being reclaimed, and they are 
wastes if they are listed in § J 261.31 and 
2til.32* In determining whether to list 
certain sludges and by products as 
hazardous wastes, we intend to take 
into account whether they should be 
considered to be wastes when 
reclaimed* If materials are reclaimed in 
primary processes (such as primary 
smelting operations), we will evaluate 
how frequently the material is recycled 
on an industry-wide basis, whether the 
material Is replacing a raw material and 
the degree to which it is similar in 
composition to the raw material, the 
relation of the recovery practice to the 
principal activity of the facility, and 
whether the secondary material is 
managed in a way designed to minimize 
loss—all of which show that the 
material is handled as a commodity. 

As stated in the previous section, 
hazardous secondary materials returned 
for reclamation to the secondary process 
in which they were generated are not 
excluded from being wastes. The 
materials are not substituting for raw 
materials normally used, and the 
operations themselves—using as they 
often do spent materials as a principal 
feed— are reclamation processes, not 
ordinary production operations. Thus, 
return of a residue to this type of 
process is not the same as a continuous 
production operation. 

The final regulations thus provide that 
the following secondary materials are 
wastes when reclaimed by either 
primary or secondary reclamation 
operations, unless the materials are 
returned to the primary smelting process 
from which they were generated without 
first being reclaimed: 

(1) Sludges and by-products that art* 
listed in (§ 261.31 and 261.32 

(2) All hazardous spent materials: 

(3) All hazardous scrap metal. 

In addition, 

(4) Any secondary material is a waste 
if ov ^accumulated. 

c. Examples. The following exumples 
illustrate these principles: 


• Primary smelter A generates a listed 
emission control dust that it sends to 
primary smelter B for metals recovery. 

The dust is a solid and hazardous 
waste because it is a listed sludge being 
reclaimed. 

• Primary smelter B generates a listed 
emission control dust that it reclaims 
itself in an as-is condition in its own 
smelting furnace. 

The dust is not a solid waste because 
it is being reclaimed as part of a closed- 
loop recycling process, and has not been 
reclaimed before reintroduction to that 
process. 

• Primary aluminum smelter A 
generates spent potliners from which it 
recovers fluoride for use in its own 
process. 

The potliners. a spent material, are a 
solid waste. M They are not returned to 
the smelting process for recovery, but to 
a different unit operation. In addition, 
fluoride recovery is an ancillary activity, 
far removed from the production of 
aluminum, the principal activity of the 
primary aluminum facility. (In fact, this 
operation is probably best viewed as 
hazardous waste treatment because the 
main purpose of the operation is to treat 
the cyanide in the potliners, not to 
recover fluoride. See 49 FR 8746 (March 
8,1984).) 

• Solvent reclaimer S generates 
hazardous still bottoms from its 
distillation operation and mixes these 
still bottoms on-site with virgin oil. S 
then sends the mixture to a fuel 
processor. 

The still bottoms are solid wastes 
because they are used to produce a fuel. 
The fact that this operation occurs at a 
•ingle site is irrelevant. The mixture of 
still bottoms and oil remains subject to 
regulation as a hazardous waste as well. 

1. Secondary Materials Specifically 
Excluded From the Definition of Solid 
Waste 

1. § 261.4(a)(6): Black Liquor 
Reclaimed and Reused in The Kraft 
Paper Process. Pulpmaking processes in 
the paper industry use chemicals to 
digest wood chips, and the spent 
chemicals are recovered from the 
digester, reclaimed by burning in a 
recovery furnace, and then reused in the 
digester in approximately their original 
form. “Black liquor" is the name given to 
the spent chemicals, which are caustic 
and sometime corrosive. Recovery and 
reuse of black liquor can occur at a 
single paper mil). And also can involve a 
second paper mill which reclaims black 
liquor for its own use or for reuse by the 


"This wu»te Is currently • nr rapt from regulation 
•s • result of EPA's Interpretation of Section 
:MXn (h)(1) of KCKA 


generating mill. All Kraft paper mills 
reclaim their black liquor (or have the 
black liquor reclaimed), and little Is ever 
discarded. The Kraft process itself is not 
economically viable without recovering 
the black liquor. Black liquor is 
customarily stored in tanks before being 
reclaimed, but also is stored in surface 
impoundments. (The paper industry 
estimates that one-third of the 
approximately 125 domestic Kraft mills 
have black liquor impoundments.) 

The Agency has tentatively 
determined that black liquor, on a 
generic basis, meets the standards for a 
closed-loop variance (see section fl.J.2. 
b. of Part 3 of the preamble below) and 
so is not a solid waste when recycled in 
this way. (We also indicated in the 
proposed regulation that black liquor 
recovery was a closed-loop type of 

E tion. 48 FR 14469.) At least where 
liquor is stored in tanks rather 
than in surface impoundments, black 
liquor reclamation is integrally tied to 
the Kraft paper production process, 
whether it occurs at a single or different 
plant. All Kraft mills practice black 
liquor recovery, and the recovery is 
economically essential to the process. 

An end use for black liquor is readily 
available. The whole operation is 
essentially an on-going process, with 
chemicals being used, recovered, and 
returned in their original form to the 
same process in which they were 
generated, or to an analogous process at 
a different facility. Because this 
operation appears to occur for all black 
liquor generated, wc have determined 
that black liquor is not a solid waste 
when recycled In this way. 

The Agency, however, is continuing to 
investigate the degree of recycling that 
occurs when black liquor is stored In 
surface impoundments. Although some 
(and perhaps most) of the black liquor 
stored in impoundments is recycled In a 
closed-loop manner, there are some 
reasons to question whether this is 
invariably the case. These reasons are: 

• Black liquor may remain in 
impoundments without being recycled 
for long periods of time because of: (a) 
Inadequate capacity of the black liquor 
recovery furnace: (b) the lack of a 
nearby facility to sell or trade the black 
liquor; and (c) difficulties in pumping the 
black liquor from an impoundment due 
to contamination, dilution, or 
coagulation of the black liquor with 
impoundment bottom solids, wood 
chips, or rain. 

• Many black liquor impoundments 
ore unlined, and so may leak. 

• Black liquor impoundments are 
often built to accommodate excess black 
liquor caused by process upset 
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conditions such as loss of a set of black 
liquor evaporators or loss of a recovery 
furnace. When this occurs, the black 
liquor in the impoundment is 
accumulated in excess of what can be 
accommodated at the facility and so 
may not be recycled, or not be recycled 
for a long time. 

In light of these uncertainties, the 
Agency Is investigating further whether 
black liquor stored in an impoundment 
before recycling in the Kraft process is a 
waste. In addition, we note that black 
liquor that is disposed of and not 
recycled is a waste, and if hazardous, a 
hazardous waste. This includes black 
liquor that leaks, leaches, or overflows 
from an impoundment and is not 
recycled. Furthermore, the Final rule 
states that black liquor stored before 
recycling remains subject to the rules on 
speculative accumulation. Thus, paper 
mills accumulating black liquor must 
show that they are recycling 75% of the 
amount on hand at the beginning of a 
one-year period 

In summary, today’s Final rule states 
that: 

• Black liquor accumulating before 
recycle to the Kraft paper process is not 
a Subtitle C solid waste. At least for the 
present time, this exclusion includes 
black liquor that is stored in a surface 
impoundment before recycling. The 
person accumulating must show that the 
black liquor is not being accumulated 
speculatively, or the black liquor will be 
considered to be a waste; 

Black liquor that is recycled in some 
other manner could be a waste and 
black liquor that is disposed of is a 
waste. 

2. § 261.4(a)(7): Spent Sulfuric Acid 
Used to Produce Virgin Sulfuric Acidl 
Spent sulfuric acid Is frequently used as 
a feedstock in the production of virgin 
sulfuric acid. It is normally reintroduced 
into the original sulfuric acid production 
process where sulfur values are 
recovered and absorbed into existing 
sulfuric acid 45 FR 14487 n.30. Under the 
proposal, spent sulfuric acid recycled in 
this way was not considered to be a 
solid waste because it was used as an 
ingredient, used in a primary process, 
and was burned in an industrial furnace. 
Sec 48 FR 14483. 14487 n.30.14488 n.31. 

As discussed earlier (see Section E. 
above), some commenters questioned 
the regulatory status of spent materials 
that are reclaimed and then used as 
feedstocks. We indicated that normally 
the spent material would be considered 
to be a solid waste until it was 
reclaimed. However, we agree that our 
discussion of spent sulfuric acid at 
proposal (in footnote 30) created some 
confusion. 


To eliminate any confusion, we are 
promulgating a specific exclusion stating 
that spent sulfuric acid recycled in this 
way is not a solid waste. As we 
explained at proposal, the spent sulfuric 
acid recycling process more closely 
resembles a manufacturing operation 
than a reclamation process. In addition, 
the operation is well established, and 
accounts for approximately 9% (in 1982) 
of the roughly 33 million tons of sulfuric 
acid produced annually. At least one 
state (California) has indicated by 
statute that spent sulfuric acid returned 
to the sulfuric acid production process is 
not a solid waste. EPA is therefore 
declaring explicitly that spent sulfuric 
acid returned to a sulfuric acid 
production process is not a solid waste. 
The acid is a hazardous waste if 
disposed (assuming it is corrosive or 
exhibits other hazardous waste 
characteristics), and could be a 
hazardous waste if recycled in some 
other manner (such as burning for 
energy recovery). 

J. 9 261.2(f): Burden of Proof in 
Enforcement Actions 

EPA proposed that if respondents in 
enforcement actions raised a claim that 
a particular secondary material was not 
a solid waste (or was conditionally 
exempt from regulation) because it was 
recycled in a particular manner then 
they had the burden of proof to show 
that they were indeed recycling in that 
way. (Proposed 9 261.2(d) and 48 FR 
14492.) We are adopting this provision in 
the Final regulation. 

As discussed earlier in Section F. 
RCRA creates a broad remedial scheme 
to ensure that hazardous wastes ore 
managed safely from cradle*to-grave. 

The regulatory framework envisaged for 
this problem extends to hazardous 
wastes being recycled, and normally 
includes any hazardous secondary 
material that is being recycled or that is 
accumulated with expectation of 
recycling. 

Certain exceptions to this remedial 
scheme to exist. We think it appropriate, 
and the rule states explicitly, that the 
burden of proof (in the sense of both the 
burden of producing evidence and the 
burden of persuasion) is on the persons 
claiming that their hazardous secondary 
material is not a waste because it is 
within the terms of any of these 
exceptions. This provision, thus, restates 
the legal principle that parties claiming 
the beneFits of an exception to a broad 
remedial statutory or regulatory scheme 
have the burden of proof to show that 
they Fit the terms of the exception. See. 
eg. SEC v. Ralston Purina Co.. 348 U.S. 
119.126 (1953) (exception to Securities 
Act registration requirements); US. v. 


First City National Bank of Houston, 386 
U.S. 361. 366 (1967) (exception to merger 
provisions of Clayton Act): Arnold v. 
Ben Knowsky. Inc.. 381 U.S. 388, 393 
(1960) (exception to Fair Labor 
Standards Act for retail sales); 
Weyerhauser. Inc. v. Castle. 590 F.2d 
1011.1040 (D.G. Cir. 1978) (burden of 
proof is on applicant for Agency-created 
fundamentally different factors 
variance). 

Viewed another way, the regulations 
presume that hazardous secondary 
materials stored before recycling are 
hazardous wastes. The person 
accumulating can prove, however, that 
the materials are not wastes due to the 
manner of recycling (including the 
amount of material being recycled). 
These facts are within the special 
knowledge of the person accumulating 
the material. Presumptions of this type 
have been upheld consistently when 
they further interpret a remedial 
statutory purpose, guard against harm to 
public health and safety, and where the 
facts to rebut the inference are 
particularly within the knowledge of the 
other party. See Beth Israel Hospital v. 
NLRB. 437 U.S. 482, 493. 502 (1978); US 
v. General Motors Corp^ 561 F.2d 923. 
924 (D.C. Cir. 1977) (Leventhal J. 
dissenting in part). 

Furthermore, this type of claim is an 
affirmative defense, for which it is 
appropriate that the person asserting the 
defense have the burden of proof. In 
addition, the facts underlying the 
recycling defense would be peculiarly 
within the knowledge of the party 
asserting the defense, a situation as 
noted above where it is appropriate for 
that party to have the burden of proving 
the issue. We thus disagree with those 
commenters claiming that the Agency 
lacked authority, or was ill-advised, to 
allocate a burden of proof in this 
regulation. Indeed, the Agency has 
allocated burdens of proof to 
respondents in other regulations that 
create an affirmative defense or an 
exception to a generally applicable 
principle. See 9 122.42(n)(4) (permittee 
has burden of proof to establish the 
affirmative defense of upset); 9 124.5 
(National Pollutant Discharge 
Elimination System permit applicant has 
burden of persuasion that a permit 
authorizing a discharge of pollutants 
should be issued). This allocation of the 
burden of proof was affirmed in 
American Petroleum Institute v. EPA. 

661 F.2d 340, 352, 354 (5th Cir. 1981). 

There is no formal recordkeeping 
requirement in the regulation. However, 
persons must keep whatever records or 
other means of substantiating their 
claims that they are not managing a 
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iolid waste because of the way the 
material is to be recycled.” They also 
must show that they are not 
0 ver>iccumulating their secondary 
materials. See Section F.3. above. In 
addition* owners or operators of 
facilities claiming that they are engaged 
in recycling must show that they have 
the necessary equipment to do so. 

Part III: Standards for Managing 
Hazardous Wastes That are Recycled 

/. .4/) Overview of the Final Regulations 

Section 261.6 of the final regulation 
contains the regulatory requirements for 
hazardous wastes thot are recycled. The 
final rule contains many of the 
provisions that were proposed* but also 
eliminates all but one of the proposed 
conditional exemptions. The other major 
change from the proposal is that we are 
adopting standards and procedures for 
certain variances. 

A. Outline of the Final Regulations 

As in the proposal (and as under 
current regulations), hazardous wastes 
to be recycled—called “recyclable 
materials” in the regulation—are 
ordinarily subject to regulation under 
Parts 262 and 263 of the regulations 
(when generated and transported) and 
to the storage facility requirements in 
Parts 264 and 265 (when stored before 
recycling)- We usually do not regulate 
the recycling process itself, except when 
the recycling is analogous to land 
disposal or incineration. (See 45 FR 
13092-093 (May 19,1980); see also H.R. 
Rep. 96-198, supra, at 46 indicating that 
uses constituting disposal and burning 
for energy recovery are to be regulated.) 
In addition, certain recyclable materials 
end certain types of recycling are 
subject to regulatory standards that are 
not completely identical to those 
contained in Parts 262 through 265 and 
Parts 270 and 124. The regulatory 
standards for these types of recycling 
activities are contained in various 
subparts of Part 266, Section 261.6(a)(2) 
serves as a cross reference, listing those 
recyclable materials and recycling 
activities subject to special standards. 
We are adopting Part 266 standards for 
the fallowing recycling activities or 
recyclable materials: 

* uses constituting disposal; 

• burning for energy recovery in 
boilers and industrial furnaces and 


M Absence of documentation not only would 
it difficult or impotaible for • respondent to 
carry its burden of proof, but also would itaelf be 
evidence that the claimed recycling i» a »hum See 
Section IMU c above 


using recyclable materials to produce a 
fuel; 

• recyclable material from which 
precious metal are to be recovered; 

• spent lead-acid batteries being 
reclaimed. 

Used oil that is to be recycled will 
eventually be regulated under Part 266 
but presently is exempt from regulation 
during the time it takes to develop 
standards consistent with the 
requirements of the Used Oil Recycling 
Act and the HSWA (see 48 FR 14496). 

We also are exempting permanently 
two types of recyclable materials— 
industrial ethyl alcohol to be reclaimed, 
and used batteries or cells returned to a 
battery manufacturer for regeneration— 
from all Subtitle C regulation. These 
exemptions are found in j 261.6(a)(3). 

Scrap metal (that is hazardous) and 
that is to be recycled is also exempt for 
the present time while the Agency 
investigates further whether there is a 
need for regulation and what an 
appropriate regulatory regime might be 
if regulation is necessary. 

Finally, we have added variances 
from § 261.6 or Part 266 (as well as 
l 261.2) for certain types of recyclable 
materials and recycling activities. These 
variances—to be implemented at the 
Regional or State level—can result in 
increased regulation, or (for materials 
determined not to be solid wastes) no 
regulation. Standards for granting or 
denying variances are found in §§260.31 
and 260.32 (variance from being a solid 
waste), and 260.40 (additional regulation 
of generators or storage facilities). 
Procedures for implementing these 
variances are found in new §§ 260.33 
and 260.41. 

B. Elimination of Conditional 
Exemptions 

EPA proposed that four types of 
reclamation activities be conditionally 
exempt from regulation; ( 1 ) A single 
person reclaiming his own hazardous 
wastes; ( 2 ) a single person reclaming 
another's hazardous wastes for his own 
use; (3) batch tolling reclamation 
arrangements; and (4) precious metal 
reclamation. With the exception of 
precious metal reclamation, we are not 
adopting these exemptions in the final 
rule. (We are also soliciting comment as 
to whether batch tolling reclamation 
procedures should be eligible for a 
variance.) As stated in Part I of the 
preamble, we have concluded that there 
is danger of substantial harm from leaks 
and spills if these activities are not 
regulated. We are supported in this 
conclusion by comments of states, 


hazardous waste management 
organizations, environmental groups, 
and the Congressional Office of 
Technology Assessment. 

We have also concluded that all of the 
Part 264/265 standards should apply to 
those recycling situations that are not 
conditionally exempt. We considered 
whether it was possible to develop 
tailored standards for these facilities, 
leaving out those regulatory' standards 
which guard solely against the risk of 
overaccumulation (a risk unlikely to be 
present; see 48 FR 14477) and retaining 
those standards which guard against 
risk of spills or leaks. 

This type of tailoring proved 
impossible. Design and containment 
standards for containers, tanks, and 
piles are necessary to protect against 
leaks and spills, and were indeed 
devised largely to prevent these risks. 
Closure and financial responsibility 
requirements, which do guard against 
overaccumulation, also provide 
protection should leaks or spills occur. 
Thus, facility owners and operators 
must ensure that contamination that has 
occurred during operation of the facility, 
such as by spills or leaks, will be 
controlled, minimized, or eiinimated so 
that post-closure escape of 
contaminants will not occur. See 
§ 284.111. 264.112(a)(3). and 264.114. The 
financial responsibility provisions 
ensure that funds will be available to 
carry out closure responsibilities. 
Including those just mentioned. 
Contingency and emergency procedures 
are also needed to respond to short-term 
spills or fires, as are requirements for 
preparedness and prevention. The 
tracking requirements of the manifest 
system are needed if the whole 
regulatory system is to be enforceable 
and implementable (most state 
commenters were emphatic on this 
point; many industry commenters 
likewise favored use of a manifest). 
Transportation standards are chiefly 
designed to protect against risks from 
spills, and to ensure proper tracking, as 
are the Part 262 generator standards. 

We consequently cannot justify tailored 
regulations for these types of operations. 

C. Summary 

Tables 9 and 10 compare the various 
provisions of the current, proposed, and 
final regulations. Table 11 provides a 
flow chart which identifies the various 
requirements for the different recycling 
activities and materials. 
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Tabu 9 Comparison of the Various Provi¬ 
sions Between the Existing. Proposed, 
and Final Rules 



Table 9 Comparison of the various Provi¬ 
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and Final Rules—C ontinued 
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Table 10. Comparison of the Regulatory 
Requirements Between the Proposed 
and the Final Rule for the Various 
Recycling activities 
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Table //« Decision Tree Which Identifies the 
Various Regulatory Requirements for the Different 
Recycling Activities and Materials 
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//. Discussion of Specific Provisions of 
the Regulation 

A. Section 281.6(a)(1): Recyclable 
Materials 

To avoid conceivable stigmatization. 
EPA proposed that hazardous wastes 
that are to be recycled be called 
“regulated recyclable materials/' Most 
comments favored this approach, and 
we are adopting it in the final rule, 
chobsing the less cumbersome name 
“recyclable material." As stated in the 
proposal, however, all Section 7004(b) 
announcements and notices regarding 
permits for facilities managing these 
materials must still refer to hazardous 
wuste. See 48 FR at 14493/3. 

B. Section 261.6(a)(2)(i) and Part 206 
Subpart C: Recyclable Materials Used in 
a Manner Constituting Disposul 

1. The Proposal Rule, EPA proposed 
that hazardous wastes used in a manner 
that constitutes disposal be regulated 
under the Part 264 and 265 regulations 
applicable to land treatment or landfill 
disposal. Storage and transportation 
occurring before the actual recycling 
also were to be fully regulated. See 48 
FR 14496-497. Only materials placed 
directly on the land in an "as-ii” 
condition or placed on the land after 
simple mixing were defined as wastes, 
however, and so were subject to these 
requirements. Most commenters 
indicated that the land treatment and 
landfill regulations were inappropriate 
for this type of recycling because those 
regulations contemplate existence of a 
facility whereas use constituting 
disposal recycling activities occur in a 
variety of situation-specific contexts 
which may be dissimilar. Certain of tho 
land disposal regulations, they argued— 
such as closure or post-closure care or 
liner installation requirements—would 
be very impractical to apply to a 
recycling situation where a hazardous 
sludge was used as road-base material 
on a stretch of highway. Other facility 
standards, they claimed. such as plant 
security, or preparedness and 
prevention, normally don't apply to this 
kind of recycling. 

2 . The Final Rule. The Agency has 
decided to promulgate the regulatory 
scheme essentially as proposed. The 
changes from the proposal, explained in 

3. below, have to do with a clearer 
explanation of what type of chemical 
changes to a waste-derived product 
result in deferral of regulation. Under 
the final rule, hazardous wastes placed 
on the land in the form generated, or 
after simple mixing that doesn't 
significantly alter the waste's chemical 
character, are subject to regulation 
under the Part 264 and 265 permit 


requirements for landfill or land 
treatment facilities. The Agency indeed 
has indicated as long ago as the 
preamble to the May. 1980 interim status 
standards that these regulations would 
apply to hazardous wastes placed on the 
land, whether or not recycling Is a 
purpose of the activity. See 45 FR 33205- 
206 (any benefit, such as providing crop 
nutrients, from placing hazardous 
wastes on the land is incidental, and 
the practice is to be regulated as land 
treatment); see also 46 FR 14484/3 (April 
4,1984) (direct application of hazardous 
waste to land as fertilizer is land 
treatment, citing the Background 
Document for the July 26.1982 land 
disposal permitting standards). 

it may be. as commenters state, that 
the Agency ultimately camdevelop a 
more tailored regulatory system for 
wastes recycled to the land. We are not 
able to do so at the present time. See 
Sections ll.C.l. and 2 . of Part II of the 
preamble. Since the Agency is 
implementing a statute designed to 
control hazardous wastes placed on the 
land, it is inappropriate to defer 
regulating this practice any longer. The 
Agency therefore does not intend to 
delay regulating this practice while a 
different regulatory scheme is developed 
and debated. If wastes are safe to put on 
the ground, the delisting mechanism 
provides some means of demonstrating 
that the practice can occur without 
regulation. (See S 280.22 which applies 
to bated wastes; wastes exhibiting a 
characteristic of hazardous waste could 
not be placed on the land without 
complying with applicable Part 264 or 
265 standards .) 14 

We note that the HSWA includes a 
prohibition banning use of hazardous 
waste (except wastes exhibiting the 
characteristic of ignitability) mixed with 
waste oil used oil. or other materials for 
dust suppression or for road treatment. 
See RCRA amended Section 3004(1). Wc 
are adding this prohibition to the 
hazardous waste regulations in another 
rulemaking codifying provisions of the 
HSWA. 

3. Exemption For Hazardous Waste- 
Derived Products. As we indicated in 
Part 11 of the preamble, we are deferring 
regulation of hazardous waste-derived 
products that are placed on the land. We 
are deferring action because waste- 
derived products may present less 
potential risk than wastes placed 
directly on the land without significant 
chemical change, due to the chemical 


** Delistings do not apply on a site-specific but*, 
however The petitioner muat demonatiata that the 
weflte wiU not cause substantial harm to human 
health end the environment if left unregulated ta 
•ny reasonably-occurring management letting. 


alteration and dilution of toxic 
constituents that can occur In the count 
of the process. Use of hazardous w 15 ^ 
derived commercial products on tho 
land also Is more clearly a recycling 
activity lhan direct waste application* 
and this use thus is a better Candida* 
for separate regulatory standards, in 
any case, the Agency wishes to obtain 
public comments on this issue in the 
context of a specific proposal . 14 

The final rule thus states that 
products that contain hazardous wastes 
which wastes have undergone a 
chemical reaction so as to become 
Inseparable by physical means, are not 
presently subject to RCRA Subtitle C 
regulation when they are used In a 
manner constituting disposal. We think 
the phrase ‘have undergone a chemical 
reaction so as to become inseparable by 
physical means' expresses our intention 
better than the language used at 
proposal, namely 'without essential 
change to their identity or after simple 
mixing'. The waste-derived products for 
which wc are deferring regulation are 
those where the hazardous wastes have 
undergone chemical bonding, so that 
they ore chemically transformed The 
waste-derived products for which we 
are not deferring regulation are those 
where the waste is mixed but not 
chemically reacted. (An exception ts for 
commercial hazardous waste-derived 
fertilizers which would not have to 
undergo chemical bonding to be 
exempt.) The language used in the final 
regulation is drawn from 40 CFR } 116.3 
(definition of “mixture") but expresses a 
familiar physical concept. Sec 
Condensed Chemical Dictionary , 10th 
ed.. Van Nostrand Reinhold Co. (1981). 

Examples of hazardous waste-derived 
products in which contained wastes 
have undergone chemical bonding, and 
so are deferred from regulation, are 
waste-derived cement and asphalt. In 
these processes, the constituents 
polymerize and so are essentially 
inseparable by physical means. 1 *They 


*Th# Agency was not const deiing sensls-dem rd 
product! In its lean preamble statement quoted 
tutor. 

“ We note, however, that the wastes must 
contribute to the effectiveness of the wasla-drrv^d 
product for the Agency to regard the waste as bein| 
recycled. For exempt*, a waste used In • fcrtilii*r 
would have to contain nutrients or micronutnmt* « 
waste used In cement would have to have 
pozzolantc properties. If a waste does not contributa 
to the product wa consider the wasle to be 
disposed ot 

"Technically, not every constituent Introduced !o 
cement or asphalt tmeovses chemically bonded to 
the polymer. Some constituents become trapped n 
the polymer rather than chemically bound Because 
cement and aaphalt tre not viewed as chemical 
mixtures and are commercial products, the Ageiv > 
intends to defier regulation of hazardous wastes- 
derived cement and asphalt at this time 
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«re not in solution or otherwise mixed. 
On the other hand wastes applied to the 
[and after drying or dewatering remain 
subject to regulation. Hazardous wastes 
[ that are mixed with used oil are another 
| example of wastes that are mixed, not 
chemically reacted. See 48 FR 14496/1. 
They therefore are subject to regulation 
under the landfill or land treatment 
facility standards if applied to the land. 

The final rule also states that a waste* 
derived material must be a commercial 
product before it is exempt from 
regulation under this provision. A 
commercial product is one marketed for 
general use, not just the use of the waste 
generator or user. If a generator were to 
edd a waste to other material so that the 
waste is chemically reacted and then 
were to apply the waste-derived product 
to its own land without also selling the 
product, the land application would 
remain regulated under today's rule 
because it does not involve a 
commercial product. (This answer 
a&sumes the waste remains hazardous 
utter the chemical change.) 1 * 

The Agency recognizes that the 
distinctions between wastes subject to 
regulation when placed on the land and 
hazardous waste-derived products for 
which regulation Is deferred are not 
ideal. A better scheme is the one we 
ultimately envision, where all of these 
wastes are potentially subject to 
regulation and (at least for waste- 
derived products) a mean exists for the 
producer or user of the product to 
demonstrate that the product is safe to 
use in a situation-specific context This 
scheme requires further development 
and proposal before it can be 
implemented. In the interim, we are 
regulating those practices most closely 
resembling land disposal. 

4 Exemption for Commercial 
Hazardous Waste-Derived Fertilizers. 
The Agency indicated at proposal that 
many waste-derived fertilizers were not 
covered by the proposed rule. 48 FR 
14435/1. Commenten pointed out that 
the mixing involved in producing mixed 
waste-derived fertilizers does not 
ordinarily change the chemical 
character of the wastes contained in the 
product, and asked for further 
clarification of the rule as it applies to 
waste-derived fertilizers. 

We do not intend to regulate 
commercial waste-derived fertilizers at 
this time because we need to study 
further the possible hazards associated 
with their use. We are therefore 
indicating in the final rule that 


“Kof thi* renton, ttabthted wast* thut are 

to the lend are nrrt covered by thi« proviiioo 
tiflbilixed waftes are not commercial 
pruducta- To the tame effect. »ee 4S FR at 14486/t 


commercial ivaste-derived fertilizers are 
not subject to regulation at this time. 

(We also note that the normal 
application of such fertilizer does not 
appear to constitute a release under the 
Comprehensive Environmental 
Response. Compensation and Liability 
Act (CERCLA). See CERCLA Section 
101(22)(D) and S.Rep. No. 90-848. 96th 
Cong. 2d Sess. 46.) By 'commercial 
fertilizers’, we mean fertilizers produced 
for the general public's use and not for 
the exclusive use of the generator. When 
a hazardous waste generator applies its 
waste, mixed or not, solely to its own 
land as a fertilizer, we believe that 
disposal is a major purpose of the 
practice, and that the land disposal rules 
should apply. See 45 FR 33205-206. 

5. Regulation of The Transport and 
Storage of Hazardous Waste Before 
Processing of Waste-Derived Products 
To Be Placed On The Land. The final 
rule also regulates immediately all 
transport and storage of these wastes 
before the time they are actually 
processed into waste-derived products 
to be placed on the land. Likewise, if 
wastes are placed on the land in the 
form generated or after simple mixing, 
they are subject to regulation when 
stored or transported before being 
placed on the land. For purposes of 
transportation and storage, therefore, 
these wastes are regulated like all other 
hazardous wastes prior to land disposal. 
The Agency believes that these wastes 
can pose the same hazards when stored 
and transported as other wastes 
awaiting land disposal, and 
consequently that comparable 
regulation is called for. There have 
indeed been a number of damage 
incidents associated with both transport 
and storage of hazardous wastes prior 
to processing to produce waste-derived 
products to be placed on the land, 
confirming that regulation is necessary. 
(See Appendix A, Damage Incidents.) 

6. Example . The following example 
illustrates how these provisions will 
operate: 

• Generator G generates a hazardous 
sludge that can be used as an ingredient 
in fertilizer. G stores the waste In a pile 
for 30 days and then ships it by truck to 
a fertilizer-producting plant (F). who 
stores it in a pile and later blends it with 
other materials and sells the resulting 
product as a commercial fertilizer. The 
fertilizer eventually is sold and applied 
to the land. 

G is a generator subject to Part 262 
standards, and its storage pile requires a 
Part 264 permit or must meet interim 
status standards (waste piles are not 
covered by the 90-day accumulation 
exception in 5 262.34). The transporter 


must comply with Part 263. F. the 
fertilizer producer, must obtain a storoge 
permit for its waste pile or comply with 
interim status requirements. The waste- 
derived fertilizer is not presently subject 
to regulation because it is sold os a 
commercial product. 

C. Section 261.6(a)(2)(ii) and Part 266 
Subpart D: Recyclable Materials Burned 
for Energy Recovery in Boilers and 
Industrial Furnaces 

We already described (in Section 11. 

D. of Part 11 of this preamble) that for the 
time being, the Agency is leaving in 
place the regulatory system contained in 
existing § 261.6. We summarize these 
existing requirements here: 

• Generators sending listed 
hazardous wastes [i.e. wastes listed in 
§5 262.31 or 261.32 or blended mixtures 
containing these wastes), or hazardous 
sludges to fuel processors or burners are 
subject to Part 262. Generators who 
store these same wastes before burning 
for energy recover)’ must comply with 
the Part 264 or Part 265 storage 
standards or with 5 262.34. Generators 
storing non-sludge characteristic wastes 
before burning them for energy recovery 
are exempt from regulation. 

• Transporters taking listed 
hazardous wastes and hazardous 
sludges, or blended mixtures containing 
these wastes, to fuel processors or 
burners are subject to Part 263. 
Transporters taking unlisted, non-sludge 
hazardous wastes directly from 
generators to fuel processors or to 
burners, or taking hazardous waste- 
derived fuels ( ije. fuels which contain 
hazardous waste) from fuel processors 
to burners, are not subject to regulation 
(when they transport such wastes), 

• Hazardous waste fuel processors 
are subject to full regulation under Part 
264/Part 265 when they store listed 
wastes and hazardous sludges 
(including mixtures containing these 
wastes before processing. The fuel they 
produce is not subject to regulation. 

• Hazardous waste fuel burners are 
subject to storage requirements when 
they store listed wastes and hazardous 
sludges, but not when they 6tore non- 
sludge unlisted wastes or hazardous 
waste-derived fuels received from fuel 
processors who didn't generate the 
waste. 

• Burning of hazardous wastes for 
legitimate energy recovery in boilers or 
in industrial furnaces is not presently 
subject to regulation. 

These rules are temporary only. Our 
forthcoming proposed rule on burning 
hazardous waste and contaminated 
used oil sets forth our contemplated 
regulatory regime. 
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We also nole that the HSWA contains 
Iwo provisions relevant to this 
discussion. The first prohibits cement 
kilns located in cities with populations 
greater than 500.000 from burning 
hazardous waste fuel unless the kiln 
complies with requirements applicable 
to hazardous waste incinerators. See 
RCRA amended Section 3004(q)(C)(2)(i). 
Since the prohibition is imposed by 
statute, it applies to all hazardous waste 
fuels, not just hazardous waste fuels 
containing listed wastes and sludges. 

The second statutory requirement 
involves labelling of hazardous waste 
fuels. The new amendments provide that 
any person who produces, distributes, or 
markets a hazardous waste fuel must 
include a warning label in the invoice or 
bill of sale stating that the fuel contains 
a hazardous waste and listing all 
hazardous wastes contained therein. 

See RCRA amended Section 3004(r)(l). 
This requirement again applies to all 
hazardous waste fuels, and so applies to 
fuels containing characteristic spent 
materials and by-products, as well as 
listed wastes and sludges. Certain 
hazardous waste fuels are exempt from 
this warning label requirement, 
however. These are petroleum coke 
containing hazardous waste ingredients 
(unless the coke exhibits a hazardous 
waste characteristic), and fuels from 
petroleum refining containing oil-bearing 
hazardous wastes indigenous to refining 
(amended Sections 3004(qH2)(A) and 
3004(r) (2) and (3)), respectively. 

These requirements are being added 
to the hazardous waste regulations by 
another rulemaking proceeding which 
codifies portions of the HSWA. 

D. Section 261.8<a)(2Mui) and Pari 266 
Subpart E: Recycled Used Oil 

This provision is reserved for the 
regulations implementing the Used Oil 
Recycling Act (UORA) (Section 3014 of 
RCRA). This provision requires EPA to 
conduct an analysis and evaluate the 
effect of regulation on used oil recycling. 
EPA presently is conducting studies and 
developing regulations that satisfy the 
requirements of the UORA. We will 
soon propose the first of these 
regulations dealing with contaminated 
used oil burned for energy recovery, and 
will be proposing additional regulations 
in the future. 

E. Section 261.6(a)(2)(iv) and Part 266 
Subpart F: Precious Metal Reclamation 

1. Retention of The Partial Exemption. 
Although EPA has concluded that most 
of the proposed conditional exemptions 
are unwarranted, we continue to believe 
that the exemption for precious metal- 
containing wastes being reclaimed for 
their precious metal content remains 


justified because of the high value of the 
metals being reclaimed. We noted in the 
first part of this preamble that a 
decision on how cart fully wastes are 
stored before reclamation turns largely 
on a weighing of how valuable the 
wastes are and the cost of buying virgin 
products to replace reclaimed materials. 
The precious metals being reclaimed 
from these wastes are at the high end of 
the value continuum, ranging from 
values of approximately $8.00 per troy 
ounce (silver) to $600.00 per troy ounce 
(iridium and rhodium). 

An examination of how these wastes 
are managed confirms that they are 
accorded special care due to their value. 
Management of these materials 
ordinarily is characterized by very 
careful handling from point of 
generation to point of recovery. Wastes 
containing these metals are at least 
placed in containers, and are sometimes 
neutralized, dried and shipped—with 
armed guards—in pouches to the 
reclaimer. Reclaimers and generators 
often enter into batch tolling 
agreements, requiring reclaimers to 
return the theoretically reclaimable 
amount of metal to the generator. Por 
this purpose, wastes are typically 
assayed by both the generator and the 
reclaimer for precious metal content 
and precautions are taken by the 
reclaimer to avoid loss. Wastes are 
containerized before reclamation: the 
Agency is not aware that open piles or 
impoundments are used for storage. 
Accumulation time by reclaimers also 
tends to be short (less than one month), 
because reclaimers often are required to 
return the reclaimed metal (or cash) to 
the generator within that time.*® 

The Agency thus believes that the 
value of the contained metals, 
corroborated by the usual management 
practices for these wastes, supports the 
partial exemption. At the tame time, the 
Agency does not betieve a complete 
exemption is warranted. As pointed out 
in the proposal, individual precious 
metal operations have caused 
environmental harm, and some of the 
wastes being reclaimed—such as spent 
cyanide solutions—are very hazardous. 

In this regard, we note that some 
precious metal reclaimers themselves 
supported a partial, rather than total 
exemption. (See. eg., Comments of 
Englehard Industries Division, luly 30, 
1963.) 

The rule consequently states that 
wastes to be recycled are exempt from 
all but the following requirements: 


" A memorandum to I ho record from (ho Agency's 
Effluent Gtfidcftnot Division documents these 
•to laments. 


(a) Notification requirements umlr 
Section 3010 

(b) Manifest requirements ’ 

(c) Requirements precluding 
overaccumulnticm: and 

(d) Recordkeeping requirements to 
document that wastes are not being 
overaccumulated. 

Manifest requirements are necessary 
to create a paper trail to track wastes 
from the generator to the reclaimer, To 
enforce the requirement against 
overaccumulation, we are requiring 
generators, reclaimers, and intermediary 
facilities accumulating the wastes to 
keep records showing the volume of 
wastes on-hand at the beginning of the 
calendar year, the amount of waste 
generated or received during the one 
year period, and the amount of waste 
remaining at the end of the period. 

We are making this portion of the rule 
effective immediately because the 
regulated community does not need tins 
to come into compliance. RCRA 
amended Section 3010. 

2. Definition of Precious Metal. As 
used in the final regulation, precious 
metal reclamation includes reclamation 
operations recovering gold, silver, 
platinum, palladium, the platinum group 
metals (iridium, osmium, rhodium, 
ruthenium) or any combination of these. 
This is essentially the definition used in 
the proposal (the proposal omitted the 
metal osmium), and is the same 
definition used by the Agency in 
developing effluent limitation guideline 
for the precious metal reclamation 
subcategory (40 CFR Part 421). The only 
comments disagreeing with this 
definition suggested (without 
explanation) that beryllium, germanium, 
gallium, and indium also be included. 
These metals are not ordinarily 
classified as precious, and commodity 
prices for these metals ordinarily are 
much lower than for the precious metali 
(in some cases, several hundred times 
less). The Agency also has little 
informa tian on the handling practices 
for wastes containing these materials or 
whether these wastes would be 
hazardous. We therefore are not 
expanding the list of predout metals nt 
this lime. 

3. Distinguishing Sham Operations 

We also note that sham recovery 
operations merely claiming to be 
engaged in precious metal reclamation 
are not exempt under this provision. 
Sham operations not only include those 
where no predous metals are present, 
but those where precious metals are 
present only in trace amounts, or in 
amounts too low to be economically 
recoverable. The regulations 
consequently state that the reclamation 
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facility must be recovering economically 
significant amounts of precious metals 
from each waste for the waste to be 
conditionally exempt. For example, 
wastes from which small amounts of 
silver are recovered by a facility not 
ordinarily engaged in precious metal 
reclamation would not be exempt from 
regulation Other factors indicating 
sham precious metal recycling arc lack 
of strict accounting by either the 
generator or reclaimer of wastes to be 
reclaimed* storage (such as in open piles 
or impoundments) by either the 
generator or reclaimer not designed to 
protect wastes from release, payment to 
a reclaimer to accept wastes, or absence 
of efficient recovery equipment at the 
reclaimer’s site. Generators or 
reclaimers engaged in this type of sham 
recycling without complying with RCRA 
regulations are of course managing 
hazardous wastes without complying 
with applicable regulatory standards. 

4 Status of Wastes From Precious 
Metal Reclamation When Hazardous 
Wastes Are Reclaimed. Several 
commenters questioned the statement in 
the preamble that wastes from precious 
metal reclamation are presumptively 
hazardous if the material being 
reclaimed is a hazardous waste. This 
statement does no more than recite 
existing regulations (see § 281.3(c)(2)). 
and is justified factually here because 
the hazardous portions of the wastes are 
not recovered but remain in the process 
residue. (Effluent sampling data shows 
high toxic metal and cyanide 
concentrations in wastewuter from 
precious metal reclamation operations 
^claiming electroplating sludges and 
related wastes.) Commenters presented 
no data disputing these conclusions. In 
addition, individual precious metal 
waste generators and reclaimers have 
the option of delisting the wastes from 
the reclamation process if they believe 
they are not hazardous. 

F Section 281,6(a)(2](v) and Part 286 
Subpart G: Spent Lead-Acid Batteries 
Being Reclaimed 

F.PA proposed that spent lead-acid 
butteries be regulated when stored by 
the persons reclaiming them, cither a 
battery cracker or a secondary leod 
smelter. These spent batteries would not 
be regulated, however, when handled by 
persons other than reclaimers, such as 
retailers, wholesalers or local service 
stations, or during transportation. Spent 
batteries stored at intermediate 
collection centers also would not be 
regulated. See 48 FR 14498-499. 

Many commenters supported these 
regulations, including significant 
segments of the lead recycling industry. 
Oiher commenters disagreed that the 


risks presented by storage of spent lead- 
acid batteries warrant regulation. Still 
other commenters, including most of the 
commenters from the lead recycling 
industry, stated that battery storage by 
independent collection centers 
presented greater risks than storage by 
reclaimers. They stated that collection 
centers tended to store batteries for a 
longer time then reclaimers, and 
sometimes in larger amounts, and 
provided examples of improper handling 
by collection centers. There was 
consensus, however, that initial 
collectors and transporters did not 
require regulation. 

We have decided to adopt the 
proposed regulation without significant 
change. Acid spillage from uncracked 
batteries can cause significant harm, 
and storers have no (or minimal) 
incentive to store spent batteries 
without acid spillage. W’e are impressed 
that even some lead recycling industry 
members accept the need for regulation 
of spent battery storage. We also note 
that many states regulate various 
aspects of spent battery recycling 
(including, in many cases, storage by 
battery reclaimers), 40 confirming a need 
for regulation. Damage cases cited in the 
April 4 preamble provide further 
corroboration. 

The Agency is continuing to 
investigate whether regulation of 
intermediate collection sites is 
appropriate. These battery collection 
sites are managed, for the most part, by 
the same persons who operate scrap 
metal collection sites, and scrap metal 
and spent batteries are usually 
accumulated by these persons at the 
same sites. We therefore will address 
this issue as part of our study of 
hazardous scrap metal storage. 

G. Recyclable Materials Exempt from 
Regulation 

1, Section 261.6(a)(3)(iJ: Reclaimed 
Industrial Ethyl Alcohol. Industrial ethyl 
alcohol can become contaminated 
during use. and may then be returned to 
a distillery for redistillation. Spent 
industrial alchol exhibits the 
characteristic of ignitability. 

EPA has decided to exempt industrial 
ethyl alchol that is reclaimed from any 
RCRA regulation because the entire 
reclamation operation already is 
regulated by the Bureau of Alcohol. 
Tobacco and Firearms from point of 
spent ethyl alcohol generation to point 


“The Suite* of Penosy! varus. South Carolina. 
Texas. MiMoun. New York. California. Oklahoma. 
Oregon and Indiana regulate various imped a of 
•pent haltary recycling Sea Comment* of General 
Butter) Corporation to Proposed Effluent 
limitation* and Standards for Nonferrnus Metals 
Manufacturing. August 1&. UUU 


of redistillation. These regulations 
require operating permits for individual 
industrial ethyl alcohol distilleries and 
users. These permits must address 
(among other things) ethyl alcohol 
storage (including storage of spent ethyl 
alcohol), plant security, and 
recordkeeping. See 27 CFR 19.156, 

19.159. 19.166. and 19.271-19.281 
(requirements for distillers) and 
§§ 211.41-211.50. and 211.91-211.96 
(requirements for users). Tracking from 
the generator to the distiller likewise is 
controlled. Id. §§ 211.217.-211.219. There 
is also incentive to avoid loss of alcohol 
because there is tax liability of $10.50 
per gallon of spent ethyl alcohol, and 
this tax is imposed, and ordinarily not 
remitted, in the event of loss. Id.. 

§§ 19.561-19.563. In light of this 
comprehensive cradle-to-grave existing 
regulatory system, further RCRA 
regulation would be redundant. 

2. Section 26t.6{a)(3)(ii): Used 
Batteries Returned to a Battery 
Manufacturer for Regeneration. This 
exemption is identical to the one 
proposed. See 48 FR 14496/2. (In 
response to comment, we also note that 
returning an unused battery for 
regeneration would not involve waste 
managenfent. because the battery would 
be a commercial product being recycled. 
See § 261.33.) In essence, the practice 
involves returning a commercial product 
for regeneration, an activity not 
ordinarily regulated. All comments on 
this issue supported the proposal. (We 
note, in response to a comment, that 
used battery cells returned to a 
manufacturer for regeneration also are 
covered by this exemption.) 

3. § 261.6(a)(3)!Hi): Used Oil 
Exhibiting a Characteristic of 
Hazardous Waste . This temporary 
exemption was discussed in Section II.E. 
above. 

4. § 2616.(a)l3)(iv): Scrap Metal. The 
Agency has determined not to regulate 
(for the time being) hazardous scrap 
metal that is being reclaimed. This is on 
interim measure. We are continuing to 
study which types of scrap metal may 
be hazardous. 41 We also are continuing 
to study the modes of scrap 
management by collection centers and 
by end reclaimers, and are also studying 
marketing arrangements in the industry. 
Other on-going work deals with the 
impacts (both environmental and 
economic) of possible regulation, the 
feasibility of enforcement if regulation 
should be necessary, and whether 


•' Preliminary results of Agency studies indicate 
that most scrap metal is not hazardous, although 
some types exhibit EP toxicity 
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tailored regulations nan or should be 
developed for hazardous scrap metal, 

The Agency expects to determine 
from this investigation which types of 
scrap metal are hazardous, whether the 
regulation of transportation and storage 
is necessary, and what an appropriate 
regulatory regime might be for those 
types of scrap metal that are hazardous. 
Since we do not yet have answers to 
these questions, we are deferring 
regulation. 

We are not deferring regulation of 
non-scrap metal-bearing hazardous 
wastes that are reclaimed The Agency 
already has made a determination that 
these wastes are hazardous, that 
regulation is necessary to protect human 
health and the environment, and what 
appropriate regulatory standards should 
be. Thus, such metal-bearing wastes as 
spent batteries, spent mercury, and 
spent acids and caustics are subject to 
$ 281.0 (or Part 288) regulatory 
standards under today's rule. 

H. Section 261 6(b) and (c): 

Requirements for Generators. 
Transporters, and Storage Facilities 

1. The Generally Applicable 


Standards. These provisions state that 
persons generating, transporting, or 
storing recyclable materials, who are 
not explicitly addressed to { 281 ^(a), 
are subject to all of the applicable 
requirements of Parts 282. 263. 284 and 
285 of the regulations, as well as to 
applicable permit requirements. Thus, 
hazardous wastes that are to be 
reclaimed are covered by these 
provisions. Hazardous wastes that are 
accumulated speculatively also are 
covered.* As noted these provisions 


u A* wt noted t» the Afrit 4 purambla, person* 
who overacciamtalale worn* *rr sublet to 
rrxiiUbun *» itoraga facilities whi n a year elspsee 
without eufficten! turnover of material (However, 
a* noted tn lb* ml*, and in Section H.FZ b of fteri 2 
of the preamble, material* that anr riorad in a unit 
covered by | 281.4(c) or* sot covered by the 
overaccumuiation provttioni.) These parsons have a 
six-month period to come Into compliance with 
applicable storage requirmumts or to ship all 
accumulated haxartktca wastes to a Subtitle C 
facility. 46 lit 14499/2-3. Perms accumulating 
hazardous wastes speculatively axe subject to 
immediate rotation a a generators (if they generate 
the wastes) or as stores* facititlaa (if they* store 
anoter person a waste* if they store their own 
weslaa in piles or in impoundment* or if they store 
their own wastes in tanks and container* for longer 
then 90 days or for less than 90 days without 
complying with the provisions of f 202.34) 


will apply to most of the activities shut 
would have been conditionally exempt 
under the proposal as well as to 
situations (such as reclamation by an 
independent reclaimer selUng-recUnn i 
products to the general public) that we 
already proposed to regulate fully. 

The following chart compares the 
extent of coverage under the May 19. 
1980 regulations (40 CFR 261.6(b)) with 
today's final regulation for those 
recyclable materials not regulated under 
the special standards in Part 268— 
namely recyclable materials being 
reclaimed or accumulated specula tivHy. 
For wastes being leclaimed. the 
principal extension of regulation is to 
spent materials exhibiting a 
characteristic of hazardous waste. 
Sludges that are not bsted as hazardous 
wastes, however, are no longer 
regulated when reclaimed. In addition, 
unlisted by-products and spent 
materials are now subject to regulation 
when accumulated speculatively (#>. 
without sufficient amounts being shown 
to be recycled). Commercial chemical 
products bsted in 40 CFR f 201.33 are 
not subject to regulation when recycled 
in any of these ways. 
mixma coot tuo-tt-ai 
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TABLE 12: 


- 160 - — 

Comparison of Regulation Under May 19, 1980 Regulations 
and Under Amended S261.6 for Recyclable Materials Not 
Subject to Regulation Under Part 266 Standards 


Reclamation 
May 19 Final Rule 


Acumulatlon Without 
Sufflclcent Amounts 
Being Recycled 
May 19 Final Rule 


Accumulation 
Without A Known 
Recycling Market 
May 19 Final Rule 














Spent Materials 

Listed in 

$1261.31 or 261.32 

yes 


yes 

* 

yes 


yes 


yes 


yes 

Spent Materials 
Exhibiting a 
Characteristic of 
Hazardous Waste 

no 


yes 


no 

f. 

yes 


yes 


yes 

Sludges Listed In 
$$261.31 or 261.32 

ye9 


yes 


yes 


yes 


yes 


yes 

Sludges Exhibiting 
a Characteristic 
of Hazardous Waste 

yes 


no 


yes 

* 


yes 


yes 


yes 

By-products Listed 

In $1261.31 or 

261.32 

yes 


yes 


yes 


yes 


ye9 


yes 

By-products Exhibi¬ 
ting a Character¬ 
istic of Hazardous 

Waste 

no 


no 


no 


yes 


yes 


yes 

Scrap metal 

no 


no 


no 


no 


yes 


yes 

Commercial Chemi¬ 
cal Products 

Listed In 1261.33 

no 


no 


no 


no 


no 


no 


Yes - Subject to regulation under Parts 262-265 
No - Not subject to regulation 


COOC tMO-M-C 
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2. Conforming Amendments to 

§§ 261.5, 264.1. and265.1. EPA proposed 
that hazardous wastes that are exempt 
from regulation when they are to be 
recycled are not included in the small 
quantity generator calculation. 48 FR at 
14493 n. 38. This proposal was a 
conforming amendment to existing 
i 265.1(c), which already embodies this 
principle. We are promulgating this 
amendment in final form today. Since 
there are fewer conditional exemptions 
than at proposal, however, fewer 
recycled hazardous wastes will be 
excluded from the small quantity 
generator calculation. As at proposal, 
spent lead-acid batteries that are to be 
reclaimed are excluded from the small 
quantity generator calculation because 
they are not subject to regulation in the 
hands of the generator.** 

The amendments to 55 264.1 and 285.1 
also are conforming. They indicate that 
these sections do not apply to activities 
that are conditionally exempt or 
excluded from regulatioa or that are 
regulated under a Part 266 standard. 
(The Part 268 standard may. of course, 
make reference to a Part 264 or 265 
standard.) 

3. Revision of § 260.10: Definition of 
“Designated Facility”. In response to 
comment, the Agency also is adopting a 
rule relating to manifesting of hazardous 
wastes to recycling facilities that 
introduce the wastes directly into the 
recycling process without prior storage. 
These recycling facilities are not 
required to obtain storage permits under 
the May 19,1980 rules (( 261.6(b); see 
also 48 FR at 14498/2 to the same effect), 
nor under the rules adopted today. This 
is because the Agency does not regulate 
the actual process of recycling, but only 
generation, transportation, and storage 
occurring before actual recycling. 45 FR 
33093/1 (May 19.1980). However, 
generators sending hazardous wastes to 
these facilities, and transporters 
carrying these wastes, are required to 
deliver the wastes to “designated 
facilities*' and to include the name, 
address, and EPA identification number 
of these facilities on the accompanying 
manifest. A “designated facility" is 
defined as a facility with a Part 264 
permit or operating pursuant to interim 
status (§ 260.10). 

These rules consequently are in 
conflict because recy cling facilities that 
do not store are not “designated 
facilities" (they do not have permits or 
interim status), and. under a literal 
reading of the present rules, are unable 


"Pltdou* metal winlet are to be included when 
making the small quantity generator calculation 
because there wrete* are rob|ect to regulation in 
the hamti of the generator. 


to receive wastes for recycling. This 
obviously was not the Agency's 
intention. Accordingly, the Agency is 
amending the definition of designated 
facility so that recycling facilities that 
do not store before recycling can receive 
hazardous wastes. 

The amendment states that facilities 
regulated under 5 261.6(c)(2) of the 
regulations are also to be considered 
designated facilities. Section 261.6(c)(2), 
in turn, states that recycling facilities 
that do not store are required to notify 
the Agency under Section 3010 
(obtaining an identification number in 
the process), and to comply with 
manifest requirements under 55 265.71, 
265.72. and 265.70. 

The Agency stresses that this 
amendment is an interim one and is 
designed to solve the immediate conflict 
between different regulations. We are 
not making a final decision that these 
facilities require only minimal 
regulation. In fact, we are considering 
whether these facilities should be 
subject to additional requirements to be 
Implemented through individual permits. 

We also stress that very few facilities 
recycle wastes without first storing 
them. In this regard, we note that tanks 
or containers in which some incidental 
settling occurs but which are used 
primarily for storage are subject to 
regulation under the storage facility 
permit standards.♦This is in keeping 
with the policy of the current regulation 
that only the actual process of recycling 
is to be left unregulated. Examples of 
recycling processes that occur without 
prior Btorage are where spent batteries 
are introduced directly to a battery 
shredding machine without prior 
storage, or when spent solvents are 
placed in a distillation unit without prior 
storage. 

I. Variances 

EPA is adopting several variance 
provisions in the final rule. One of these 
provisions results in increased 
regulation (and so is a variance from 
otherwise applicable standards or 
exemptions), while the others result in a 
determination that materials recycled in 
certain ways are not solid wastes. These 
provisions are described below. 

1. Case-by-Case Regulation, a. The 
Substantive Standard. EPA proposed 
that various recycling activities 
conditionally exempt from regulation be 


M For purporet of this point, piles and 
impoundment* are rnrrly considered to be an 
integral part of the haz*rdooa waste recycling 
procure because wrete* are not recur* from lore, 
and because recovery from them (if any) la 
inefficient Pile* and impoundment* *1 noo-e tempi 
hasardous watte recycling facllitm* consequently 
are eubject to regulation. 


subject to case-by-case regulation if 
they accumulated, stored, or burner) 
hazutdous wastes in a manner 
insufficient to protect human health and 
the environment, to be determined 
based on criteria enumerated in the rul*. 
Proposed { 261.6(g), 48 FR 14510. We 
believed this provision necessary in 
order to regulate individual unsafe 
operations, while maintaining an 
otherwise appropriate exemption. 

Many comments supported this 
provision, but other commenters 
objected They complained that the 
Agency was giving with one hand but 
taking back with the other, that the 
provision vested too much discretion in 
the Regional (or authorized State) 
Administrator because decision-making 
standards were too broad, and that this 
type of provision deprived facilities of 
needed certainty. (Many of these same 
commenters argued that the Agency 
should vest Regional Administrators 
with authority to grant individual 
variances, based upon standards far 
broader than in the case-by-case 
regulatory provision.) 

The Agency has determined to adopt 
most of the provision as proposed, 
except that we are not promulgating a 
case-by-case provision for boilers and 
industrial furnaces burning hazardous 
waste for energy recovery. We note that 
the provision has less significance than 
at proposal because it applies only to 
wastes utilized for precious metal 
reclamation. Applicability at proposal 
was to other types of conditionally 
exempt operations, which now will be 
fully regulated We believe this type of 
provision remains needed in spite of its 
reduced applicability, to guard against 
mishandling of precious metal- 
containing waste. Indeed, we know that 
damage incidents have occurred at ihcse 
facilities. The case-by-case regulatory 
provision also allows the Agency to 
control individual facilities without fully 
regulating the entire class. 

The Agency also does not accept the 
argument that the regulatory standard is 
too broad. Regional officials must find 
that the wastes are not being contained, 
or that incompatible wastes are being 
stored together. Relevant factors arc the 
type and quantity of waste accumulated, 
the mode and length of accumulation, 
and the type of hazard posed by the site. 
The Agency not only believes that these 
standards are sufficiently clear, but 
notes they are modelled on long¬ 
standing provisions in the Agency’s 
National Pollutant Discharge 
Elimination System permit regulations 
providing authority for regional official a 
to require case-by-case regulation of 
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facilities holding general permits. (See 
45 FH 14494 n.40.) 

We have a number of reasons for not 
promulgating the case-by-case provision 
for boilers and industrial furnaces. Most 
important, the Agency already Is well on 
the way to establishing standards for 
these facilities. We will propose to ban 
burning of hazardous wastes in non- 
I industrial boilers, and shortly will 
propose permitting standards for 
rem-iining boilers and industrial 
furnaces. These standards should either 
be effective, or be close to being 
effective, by the time an enforcement 
action could be brought, decided, and a 
permit issued under the case-by-case 
provision. Furthermore, the Statement of 
Enforcement Policy (see Section II.D.2.a. 
of Part 2 of the preamble) remains in 
force and serves os a partial safeguard 
against abusive situations until the 
permit standards become effective. In 
kght of these considerations, it does not 
term worth the resources necessary to 
implement the case-by-case provision 
for boilers and industrial furnaces. 

One commentcr argued that the 
Regional Administrator must show an 
imminent threat to human health and 
the environment** before case-by-case 
regulation could be invoked. We 
disagree. This standard, similar to that 
in Section 7003 of RCRA, may be more 
stringent than required for issuing a 
RCRA permit (see Section 3004). Since 
the case-by-case provision amounts to a 
d* n rmination that an individual facility 
requires a RCRA permit (or must comply 
with Part 282 accumulation standards), 
the suggested standard is inappropriate. 

As a matter of organization, we are 
codifying the substantive standards for 
case-by-case regulation in g 260 . 4 a 
These standards are thus grouped with 
other provisions that are individual in 
application and effect, such as delistings 
and variances. Procedures for case-by- 
case proceedings are found in new 
I 260.41. 

b. Procedures for Case by-Case 
Dvtrrmfnations. We are adopting the 
procedures that we proposed. Upon 
deciding thal precious metal-containing 
waste at a particular location should be 
regulated, the Regional Administrator 
[or authorized state) will issue a notice 
to the person storing the waste stating 
why the waste is considered to be 
improperly contained (for instance, 
because contaminated runoff from a pile 
of the waste is seeping into soil, surface 
water or ground water). If the person is 
accumulating the material on-site for 
less than 90 days and the material is 
being held in tanks or containers, the 
notice will require compliance with the 
provisions of Subparts A, C, D, and E of 
Part 262. (These generators already are 


required to comply with subpart B (the 
manifest requirements) of Part 262. See 
5 266.ro(b)f2)0 The notice becomes final 
within 30 days, unless the person 
accumulating requests a hearing, in 
which case a public (non-evidentiary 
legislative) hearing will be held. EPA 
will provide notice of the hearing to the 
public, and allow public participation at 
the hearing. The Regional Administrator 
will issue a final order after the hearing 
stating whether or not compliance with 
Part 262. Subpart A. C, D. and E is 
required. The order becomes effective 30 
days after service of notice of the 
decision unless a later date is specified 
or unless review the Administrator is 
requested. The order may be appealed 
to the Administrator by any person who 
participated in the public hearing. The 
Administrator may then choose to grant 
or deny the appeal. Final Agency action 
occurs when a final order is issued and 
Agency review procedures are 
exhausted. (Cf. S 124.19 where 
analogous procedures are used for 
appeals from RCRA permits.) Judicial 
review, in our view, should be in a Court 
of Appeals since the Agency's decision 
and implementing procedures are 
analogous to those used in issuing a 
permit. (See RCRA Section 7096(b). 
indicating that review of RCRA permit 
issuance decisions are in a Court of 
Appeals.) 

If the person is storing the material for 
longer than 90 days, storing in a pile or 
impoundment, or storing off-site, the 
notice will require him to apply for a 
storage permit within 60 days to six 
months of being notified, the precise 
date for applying to be specified by the 
Region or authorized state. 45 Permit 
applicants normally have six months to 
submit a Part B permit application. (See 
40 CFR 270.10(e)(4).) We are providing 
the authority to request a shorter time 
period because facilities subject to this 
provision ordinarily will be causing 
actual harm or have the potential to 
cause immediate harm. The person can 
challenge the determination that he is 
storing a hazardous waste through the 
permitting process, either in the public 
hearing, or in comments filed on the 
draft permit, or on the notice of intent to 
deny the permit. The fact sheet 
accompanying the permit would specify 
the reasons for the Agency's 
determination. (As noted in the 
proposal, these procedures are Identical 
to those in 40 CFR 124.52 (case-by-case 
permitting of facilities otherwise subject 


** EPA proposed that persons submit permit 
applications within SO days of being notified We 
•re giving the Region or state the option of 
specifying op to si* months to submit applications 
to allow room for procedural flexibility. 


Rules and Regulations 


to general permit standards under the 
Clean Water Act).) 

Several commenters urged that a 
separate hearing be afforded before 
requiring the facility to submit a storage 
permit application. We think the 
procedures we have chosen strike a 
proper balance between public and 
private Interests. The Agency’s interest 
in having a single proceeding is strong. 
EPA will invoke this provision when a 
facility is storing wastes in a manner 
that is insufficient to protect human 
health and the environment. There may 
be actual (and certainly threatened) 
release of hazardous wastes. It will be 
important, in such situations, that the 
facility manage the wastes in 
compliance with Part 284 standards as 
soon as possible. Substantial delay 
could result in increased harm or 
increased risk of harm. A separate 
initial proceeding (potentially followed 
by judicial review) to determine whether 
the facility should be required to obtain 
a permit could well result in lengthy 
delay, substantially prejudicing the 
public interest. 

Furthermore, the facility will be 
engaging in conduct—storage of 
hazardous waste—that by statute 
normally requires a permit. They 
probably will be engaging in conduct 
which is an abuse of the regulatory 4 
exemption for precious metal-containing 
wastes. The government's interest again 
is strong that the abuse cease, and that 
the normally-mandated statutory 
scheme—issuance of a permit—be 
implemented without delay. 

Finally, the government has an 
administrative interest in avoiding 
successive proceedings. As we noted in 
adopting 5 124.52, M (t)o allow (a 
separate hearing before requiring a 
permit application) would produce long 
delays and a potential for two 
consecutive hearings on closely related 
issues.*' 48 FR 32879 Uime 7 .1979). 

A facility’s interest in having a 
separate hearing is its ability to 
challenge the determination that a 
storage permit is required before being 
required to submit a permit application. 
We think the facility’s interest in 
avoiding this cost 44 is outweighed by the 
public interests outlined above. 
Moreover, EPA would allow the 
applicant to comment on the 
determination throughout the permitting 
process. We note also that EPA's 
procedures allow the facility to remain 


•The estimated cost of completing • ta«l and 
container permit application is approximately 
$10000 (assuming 75 drum capacity or S.000gallon 
capacity}. Pope Retd Associates Inc.. Unit Cost 
Analyta of Port 264 and Port B Tank and 
Co*\*Vi\*n Storog* Anolynt* (April 1963). 
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operating while it applies for a permit If 
the procedure in the rule were 
unavailable, the Agency might seek 
more draconian relief against a facility 
under Section 7003 of RCRA. which 
could entail cessation of facility waste 
handling operations. 

2. Variances from Classification of a 
Solid Waste, EPA did not propose any 
variance provisions, but did solicit 
comments as to whether general or 
specific types of variances were 
justified. See 40 FR 1449&-500. Industry 
commcnters generally supported the 
idea of variances, but were not specific 
about substantive standards for granting 
or denying them. 

EPA continues to think that variances 
for broad classes of recycled wastes are 
unwarranted, because the variances 
would too easily become surrogate 
permits. Thus, we reject the notion of 
granting variances because recycled 
wastes arc being stored safely. 

We do believe, however, that certain 
discrete variances are warranted, and 
we are adopting these in the rules 
promulgated today. There are three such 
provisions covering situations where 
there can be a question of whether the 
material is a waste. A variance, if 
grunted, would state that the material is 
not a waste. We describe below what 
these activities are, and the substantive 
and procedural standards for granting or 
denying a variance. 

a. Materials Accumulated Without 
Sufficient Amounts of Materia is Being 
Recycled, As explained earlier (see 
Section IJ J\3.f of Pari II of the 
preamble), this provision was proposed 
on April 4. although it was not formally 
called a ‘variance*. It states that persons 
who fail to turn over 75 percent of their 
accumulated wastes in a year can 
petition the Regional Administrator (or 
the state in an authorized state) lo 
declare that the material is not a waste, 
in spite of the failure to recycle 75 
percent. The provision now appears in 
S 260.30 (instead of i 261.2 as proposed 
Standards for granting a variance are 
contained in S 260.31. They are virtually 
the same as those we proposed, except 
that variances could continue to be 
granted beyond a two-year 
accumulation period, and there are no 
conditions precedent on the amount to 
be recycled before applying for a 
variance. 

Procedures for granting or denying 
this variance are contained in ( 260.33. 
These procedures (identical to those for 
the other variances) are discussed in 
Section 3 below. 

b. Materials That Are Reclaimed And 
Then Reused Within The Original 
Primary Process in Which They Were 
Generated, EPA proposed that materials 


that are reclaimed and then reused 
within the original production process In 
which they were generated are not solid 
wastes. As explained in Section U.H.2. 
of Part 0 of the preamble, we have 
decided that the proposal was too broad 
and we have narrowed the provision to 
apply only to materials returned to the 
original primary production process 
without first being reclaimed. 

We nevertheless believe that there 
may be some situations where 8 
material can be reclaimd before being 
reused within the original primary 
production process and not be a solid 
waste. Although the principle is not 
invariably true, there can be occasions 
when this type of recycling is an adjunct 
to the original primary process, 
constituting a closed loop. See 48 FR 
14408. We thus are allowing for these 
situations bv means of a variance. 

The standards for granting a variance 
are contained in $ 280.31(b). The 
Regional Administrator (or authorized 
state) is to decide whether the 
reclamation operation is an essential 
part of the primary production process. 
The following criteria bear on that 
decision: 

• How economically viable the 
production process would be if it were 
to use virgin materials alone. The more 
significant the cost saving, the more the 
situation is like one single production 
process. For example, the Kraft paper 
process cannot be operated 
economically without some recovery 
and recycling of black liquor. (See 
section 1. in Part 2 above.) 

• The prevalence of the recycling 
practice on an industry-wide basis. The 
more wide-spread the practice, the more 
likely it is to be a production process. 

• The extent to which handling of the 
material before it is reclaimed is 
designed to minimize loss of material. 
Materials utilized in production 
processes should be stored in a way that 
minimizes loss. 41 Thus, the more 
precautions that are taken to store a 
materia) before reclaiming it, the more 
the situation Is like a production 
process. Situations where materials are 
stored before reclamation in open 
unlined piles, unlined impoundments, or 
leaking tanks and drums, consequently 
are (ess likely to be granted this 
variance. 

• The time periods between 
generation of the material and its 
reclamation , and between reclamation 


*■ Sue. for exempt*. th« many comment* to thi* 
jffcct from imJuttry common ten in the record to 
thl» mlrtnekin#. See *l*o comment* from vert out 
Industry commenten supporting the Agency * rule— 
found m f 201.3(dN2)|iv}|D)— ' to exempt dc minimis 
la**ir* of | 201 33 commercial the miosis to proces* 
wentrweUtr from the mixture rule presumption. 


and reuse in the original process. The 
longer the elapsed time between euchef 
these steps, the less likely the opcrutiog 
is to be viewed as a single process 
(Operations that are cyclical, or require 
long accumulation time to be viable, 
could still be eligible, however.) 

• The location of the reclamatio n 
operation in relation to the production 
Process. We are expanding this criterion 
beyond the proposal, where we limited 
the provision to reclamation opemtiom 
conducted at the same plant site. We 
are not including this as a condition 
precedent to granting of this variance, in 
response to comments that closed loop 
recycling situations can extend beyond 
a plant boundary. However, the more 
physically close the reclamation 
operation is to the production proofs, 
the more likely the situation is to be 
viewed as closed-loop recycling. 

• Whether the reclaimed materia! is 
used for its original purpose when it is 
returned to the original primary 
production prx>ce88. and whether it is 
returned in substantially its original 
form. Operations are most like a dosed- 
loop operation when the reclaimed 
material is returned to the original 
production process in substantially Its 
original form for its original purpose 

• Other factors, as relevant. 

The Regional Administrator can n»!y 
on any or all of these criteria, and can 
weigh them as he deems appropriate. 
We also note that there are a number of 
conditions an applicant must meet 
before he is eligible for this variance. 
First, the material must be returned hs 
feedstock to the “original primary' 
production process ’. “Original primary 
production process 0 has the same 
meaning as In f 281.2(e)(iii). and is 
discussed in Section II.) 1.2. of Part II of 
the preamble. (In response to comment, 
we note that if a plant were to generate 
the same secondary material from 
different processes, commingle the 
secondary material and reclaim it, and 
return the reclaimed materials for reuse 
in the original processes, the operation 
could be eligible for this variance even 
though the reclaimed materials have 
become commingled. The commingling 
does not so alter the nature of the 
transaction as to vitiate the underlying 
policy of this closed-loop variance.) The 
material that is returned also must be 
“reused” when returned tp the original 
process. We mean by this that the 
material must contribute directly to the 
production process as an ingredient, 
reactant, or an alternative feedstock. 
Secondary materials returned lo a 
smelting furnace are an example. 
Solvents reclaimed and utilized for 
degreasing are not, because the 
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[rt-clrtimcd solvents are not contributing 
Lthe production process.^Finally, the 
[ffdamation and reuse must both be 
[conducted by the same “person”, 
although not necessarily at a single 
plant site. (“Person" is defined in 
} 260 10 and in RCRA as including 
among others, single corporations and 
other legal entities.) 

c. Materials That Have Been 
[Reclaimed But Must Be Reclaimed 
\ further Before Recovery Is Completed. 

| The final variance from being a solid 
waste is for materials that have been 
I reclaimed but must be reclaimed further 
before recovery is completed. We 
indicated in the proposal that 
reclamation processes are not 
completed until the end-product of the 
process is recovered, giving as an 
example, recovery of lead from spent 
batteries, which can require two 
operations— cracking and smelting—to 
be complete. 48 FR 14499 n.57. The 
material being reclaimed thus remains a 
waste until reclamation is finished. 

We think this principle is generally 
round. but that there may be some 
exceptions where the initial reclamation 
Hep is so substantial that the resulting 
material is more commodity-like than 
waste-like even though no end-product 
has been recovered. Possible examples 
an* processes producing fluxes similar in 
composition to virgin ore concentrates. 
We ronsequently are allowing the 
Regional Administrator to grant a 
variance for materials that have been 
reclaimed, not completely recovered, but 
after initial reclamation are commodity¬ 
like in spite of having to be reclaimed 
further. 

The criteria for making'this decision 

are: 

• The decree of processing that the 
material has undergone and the degree 
of further processing required 1 The more 
substantial the initial processing, the 
more likely the resulting material is to 
be commodity-like. Conversely, the * 
mom substantial the processing that is 
yet to occur, the less likely the initially- 
recluimed material is to be commodity- 
like. For example, a spent solvent sent 

to an initial reclaimer who settles out 
debris and then sends the solvent to be 
distilled would not be eligible for this 
variance. 

• The value of the material after it 
has been reclaimed . Obviously, the 
more valuable a material is after initial 
recessing, the more likely it is to be 

coir.moditv-Like. 

• The degree to which the initially - 
reclaimed material is like an analogous 


*' rhr second example on p. 14488/2 of the 
Proposal contained an erroooout implication in this 

rryard 


raw moterial If the initially-reclaimed 
material can substitute for a virgin 
material, for instance as feedstock to a 
primary process, it is more likely to be 
commodity-like. 

• The extent to which an end market 
for the reclaimed material is 
guaranteed . If the applicant can show 
that there is an existing and guaranteed 
end market for the initially-reclaimed 
material (for instance, value, traditional 
usage or contractual arrangements), the 
material is more likely to be commodity- 
like. 

• The extent to which the reclaimed 
material is handled to minimize loss. 

The more carefully a material is 
handled, the more it is commodity-like. 

• Other relevant factors. 

The Regional Administrator (or an 
authorized state) may weigh these 
factors as she sees fit. and may rely on 
any or all of them to reach a decision. In 
addition, the variance applies only to 
wastes after they have been initially 
reclaimed. Applicable regulatory 
requirements for the waste before initial 
reclamation are unaffected. The initial 
reclaimer will thus be a RCRA storage 
facility, and have to obtain a permit to 
store the wastes before reclaiming them. 
If a variance should be granted, 
however, the recovered material is not a 
waste and the subsequent reclaimer is 
not a RCRA facility. 

3. Variance to be Classified os a 
Boiler As discussed in K.B. of Part 2 of 
the preamble above. EPA also is 
adopting a variance provision to allow 
the Regional Administrator to classify 
certain enclosed flame combustion 
devices as boilers even though they do 
not otherwise meet the definition of 
boiler contained in $ 280.10. See 

§ 266.32. The Regional Administrator is 
to consider how nearly the unit meets 
the definition of boiler, considering: 

• The extent to which the unit has 
provisions for recovering and exporting 
energy* in the form of steam, heated 
fluids, or heated gases: 

• The extent to which the combustion 
chamber and energy recovery equipment 
are of integral design: 

• The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel: 

• The extent to which exported 

energy is utilized; , 

• The extent to which the device is m 
common and customary use as a 
“boiler" functioning primarily to 
produce steam, heated fluids, or heated 
gases: and 

• Other factors, as appropriate. 

4. Procedures for Variances. We are 
promulgating a new $ 260.33 which 
contains procedures for granting or f 


denying the four types of variances just 
described. In essence, an applicant must 
submit a written application to the 
appropriate EPA Regional Office (or 
authorized state). If a recycling 
transaction is conducted in more than 
one Region or state (i.e. the generator is 
in one region and the recycler is in. 
another), the application should be 
submitted to the region or state in which 
the recycling activity occurs. The 
application should address the standard 
and criteria applicable to the particular 
variance, and state generally why grant 
of a variance is justified. The Regional 
Administrator will consider the 
application and will issue a written draft 
notice tentatively granting or denying 
the variance, and giving reasons for this 
action. (In many cases, an inspection 
probably is necessary to rule on an 
application.) Notification of this 
tentative decision will be provided by 
newspaper advertisement and radio 
broadcast in the area where the 
recycling facility is located. The 
Regional Administrator will accept 
comment on the tentative decision for 30 
days, and may also hold a public 
hearing upon request or at his 
discretion. Any hearings will be 
nonadjudicatory. The Regional 
Administrator will issue a final decision 
after receipt of comments and after the 
hearing (if any), and this decision may 
not be appealed to the Administrator. 

• 5. Should EPA Adopt a Variance for 
Batch Tolling Agreements. EPA 
proposed that hazardous wastes 
reclaimed pursuant to batch tolling 
agreements would be conditionally 
exempt from regulation. A batch tolling 
agreement is a contract between 
generator and reclaimer whereby a 
generator retains ownership of the 
w’BSte. sends the waste to a reclaimer, 
and receives back the reclaimed portion. 
The proposal further specified that: (1) 
The generator had to send the wastes to 
a reclaimer within 180-days of 
generation, (2) the wastes had to be 
reclaimed and returned within 90 days 
of receipt by the reclaimer, and (3) the 
reclaimer could not commingle wastes 
being reclaimed under a batch tolling 
agreement with wastes of another 
generator. In addition, the reclaimer had 
to be paid according to the amount of 
reclaimed materia! returned to the 
generator, and pnid more as the amount 
of material returned increased [Le. the 
reclaimer w’ould not be paid a flat fee 
regardless of the amount of reclaimed 
material returned), 

As discussed above, EPA is not 
finalizing most of the proposed 
conditional exemptions because the risk 
of damage from spills and leaks 
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indicates that regulation is necessary to 
protect human health and the 
environment. We are soliciting further 
comment, however, as to whether 
reclaimers who reclaim pursuant to 
batch tolling agreements should be 
eligible for a conditional variance. (The 
conditions would be that records be 
kept to document existence of the type 
of batch tolling contracts described 
above.) 

The aspect of the batch tolling 
contract that might create sufficient 
incentive to avoid loss is that the 
reclaimer be paid more as the amount of 
material returned to the generator 
increases. EPA can see that under 
certain circumstances a reclaimer would 
no longer be able to make a profit (or 
even recover fully allocated costs) if too 
much waste is lost before reclamation. 
However, the point at which this occurs 
will vary for each reclaimer, and 
potentially for each transaction. EPA is 
seeking comment as to the type of 
showing necessary to demonstrate that 
the batch tolling contract would become 
unprofitable unless spills and leaks are 
avoided. Commenters should address 
the type of economic data that would be 
presented, and also should address how 
this information could be presented in a 
form amenable to administrative 
resolution. The administrative 
proceeding the Agency has m mind is on 
individual variance proceeding where 
the reclaimer has the burden of showing 
that the contract creates sufficient 
incentives against loss to obviate the 
need for a storage penniL 
The Agency also would like 
commenters to address whether any 
reclaimers would apply for this type of 
variance. The Agency's information is 
that few reclaimers operate exclusively 
in the batch tolling mode (see 48 FR 
14495. and n.47), so these reclaimers are 
likely to require a permit in any event It 
is not worth the resources to create an 
elaborate administrative mechanism if it 
lacks practical significance. 

We note finally that any variance for 
batch tolling would apply only to the 
reclaimer, not to the waste generator. 

The tolling contract's provision that 
payment increase as the amount of 
materia) returned increases does not 
create any additional incentives against 
loss for the generator. Commenters 
therefore should also address whether a 
variance mechanism applying only to 
reclaimers would have practical 
significance. 


Part IV: Economic, Environmental, and 
Regulatory Impacts 


/. State Authority 


A. Applicability in Authorised Stales 


Under Section 3006 of RCRA EPA 
may authorize qualified States to 
administer and enforce their State 
hazardous waste management programs 
in lieu of EPA operating the Federal • 
program in those States. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) 
Authorization, either interim or final, 
may be granted to State programs that 
regulate the identification, generation, 
and transportation of hazardous wastes 
and the operation of facilities that 
manage hazardous waste. 

Today's announcement promulgates 
standards for certain hazardous wastes 
under the Federal hazardous waste 
management program. With some 
exceptions not relevant here, upon 
authorization of the State program. EPA 
suspends operation within the State of 
those parts of the Federal program for 
which the State is authorized. Therefore, 
today's promulgation would be 
applicable only in those States which 
have not been granted authorization. 

It should be noted that 40 CFR 271.9 
requires States to control all hazardous 
wastes controlled under 40 CFR Part 261 
in order for their program to be 
considered equivalent to the Federal 
program for purposes of Section 3006. 
EPA is indicating in this regulation that 
certain types of recycled hazardous 
secondary materials are not RCRA solid 
or hazardous wastes (or, in the case of 
materials subject to variance provisions, 
need not be wastes). States may choose 
to regulate these materials as wastes 
pursuant to State law: Section 3000 of 
RCRA allows states to impose stricter 
requirements than those in the Federal 
program. Such states are considered 
equivalent for purposes of State 
authorization. See f 271.1(f). 


B. Effect on State Authorization 


The rules promulgated under this 
rulemaking will not apply in authorized 
states until the state either (1) receives 
final authorization on the basis of 
providing controls for hazardous wastes 
that are equivalent to or more stringent 
than EPA's or (2) after final 
authorization, revises Its program to 
include controls for hazardous wastes 
that are equivalent to. or more stringent 
than EPA's. The procedures and 
schedule for state adoption of these 
regulations is described in 40 CFR 
271.21. See 49 FR 21678 (May 22,1984). 

Applying ( 271.21(e)(2). states that 
have final authorization must revise 


their programs within a year of 
promulgation of EPA’s regulations if 
only regulatory changes are necessary, 
and within two years of promulgation if 
statutory changes are necessary. Thi±s« 
deadlines can be extended in 
exceptional cases. See 40 CFR 
271.21(e)(3). 

States that submit official applications | 
for final authorization less than 12 
months alter promulgation of these 
regulations may be approved without 
including standards equivalent to those 
promulgated. However, once authorized. | 
a state must revise its program to 
include standards equivalent to or more 
stringent than EPA's within the time 
period discussed above. 

Interim authorization for these 
requirements under the Hazardous and 
Solid Waste amendments of 1984 is not 
allowed Today's rule is not a 
requirement deriving from the 1964 
amendments: thus, under section 
3006(g). interim authorization is not 
available as a substitute for adopting 
equivalent regulations. 

!1. Regulatory Impact 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"major" and thus requires a Regulatory 
Impact Analysis. Based on our analysis, 
we have determined that this rule is not 
a major rule because it will not- (1) Have 
an affect on the economy of $100 million 
or more, (2) significantly increase costs 
or prices to industry, or (3) diminish the 
ability of U.S.'based enterprises to 
compete in domestic or export markets. 

This assessment is based on a study 
prepared for EPA which evaluated the 
cost impact on the regulated community 
for the change to the definition of solid 
waste and accompanying managerm:’ 
standards. This study 49 describes the 
changes in regulatory requirements, the 
populations affected by the change, and 
then summarizes the resulting changrs 
in costs. 

The report first identifies those 
secondary materials and recycling 
activities which would be subject to 
different regulatory requirements, 
comparing the existing regulations with 
those promulgated today. This analysis 
indicated the following: 

• Uae constituting disposal — Non- 
listed spent materials and non-listed by¬ 
products would be subject to increased 
requirements for generators, 
transporters, and storers; all secondary 


44 See report entitled. °Co*t end Impact Arwivui 
for Final Rule: Change in the Definition of Solid 
Waste and Accompanying Management Standard* 
for Wiitei Which Ara Recycled.’* Indus inn I 
Economics. Inc.. December. 19M. 
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materials (including $ 261.33 commercial 
chemical products) would also be 
subject to increased requirements for 
the actual recycling activity.* 0 

• Use/reuse *K —All listed wastes and 
non-listed sludges would be subject to 
decreased requirements for generators. 
irani« porters, and storers 

• Reclamation .—Non-listed spent 
materials would be subject to increased 
requirements for generators, 
transporters, and storers; non listed 
itudges would be subject to decreased 
requirements for generators, 
transporters, and storers; all listed 
wastes and non-listed sludges that are 
sent for precious metel reclamation 
would also be subject to decreased 
requirements for generators, 
transporters, and storers. 

The report then identified those 
industrial categories which are involved 
in recycling that will be affected by this 
rulemaking. The primary source for this 
information was the National Survey of 
Hiizurdous Waste Generators and 
Treatment. Storage, and Disposal 
Facilities. This survey included 
questions on the various recycling 
activities. Results were reviewed to 
determine where affected activities 
were occuring. In some cases, the actual 
survey responses were reviewed to 
determine the accuracy of these results. 
Two other sources were also used to 
collect this information. One was the 
1RB report on affected populations that 
accompanied the proposal to the 
definition of solid waste ** while the 
other source was provided by an 
industry trade group who reported on 
the recycling activities of their members. 

Rased on this information, we 
determined that: 

• Approximately 128 establishments 
would have their requirements under the 
hazardous waste management 
regulations reduced: 

• Approximately 87 establishments 
that use or reuse secondary materials or 
reclaim certain secondary matenals 
otherwise considered hazardous wastes 
would be completely excluded from 
regulation; 


“ Th» Agency is differing regulation on u»e 
mn%iitiilmg diopnsat activate* for commercial 
products that contain hazardous wastes Therefore. 

r.rrments for the use constituting disposal 
activity applies only fpr wastes applied directly lo 
tfce land (j r .use *‘as-U*‘) or applied ofter mixing 
*hsl allows its components lo be separated by 
ph>*ital means 

‘ Secondary materials that are used to produce 
v»«Me-<fortved products that are applied to the land 
w ttat are used to produce a furl are nol Included 
under this provision 

41 Set report entitled "Impact on the Regulated 
1 otwnuaily of Possible Changes »n the Definition of 
Sol>d Waste; Use Reuse. Recycling Reclamation." 
Associates. February. KMW 


• Approximately 2.171 establishment* 
would have their requirements under the 
hazardous waste management 
regulations increased: 

• Approximately 380 establishments 
that recycle hazardous wastes would be 
newly subject to regulation. 

These findings show that a significant 
number of persons will have increased 
regulatory requirements under the final 
rule. However, most of these persons 
already are subject to regulation under 
the hazardous waste management 
regulations: in addition, most of these 
persons will be regulated as generators 
rather than as storers of hazardous 
waste. Therefore, the increased impact 
is relatively modest. The regulatory 
impact on persons using or reusing listed 
hazardous wastes and sludges or who 
reclaim certain secondary materials— 
namely, non-listed sludges and listed 
hazardous wastes and hazardous 
sludges that are sent for precious metal 
reclamation—would be reduced. These 
presently regulated activities would not 
be regulated at all or regulated 
minimally under the final rule. 

The report then analyzes what these 
changes will actually cost the regulated 
community. The study applies the 
appropriate unit cost populations to 
arrive at a net cost. (These costs were 
adjusted to reflect only the volume- 
dependent variable costs and not the 
incremental fixed costs already incurred 
by the affected establishments.) 

The results of the study demonstrate 
that the final rule will decrease 
compliance costs by an estimated $1.8 
million (costs 9hown are annualized 
after-tax costs). M This figure represents 
the sum of increases and decreases in 
annualized costs for all affected 
establishments, including: 

• An estimated decrease in costs of 
$8.5 million for establishments with 
reduced regulatory requirements or for 
establishments that are released from 
the hazardous waste management 
regulations entirely: and 

• An estimated increase in costs of 
$0.7 million for newly regulated 
establishments or for those facing 
increased regulatory requirements. 

Our analysis further suggests that for 
industries facing increased regulatory 
requirements under the final rule, there 
would be no significant cost increases or 
other adverse affects on competition, 
employment, or investment. 


“The proposal lo the definition of solid waate 
reported a reduced compliance coat of 
approximate^ $24 million. This estimate, however, 
was bused on different population estimates as well 
as different unit cost estimates. Therefore, this cost 
Is not directly comparable with the compliance coat 
derived for the rule promulgated today 


Finally, it should be noted that many 
of the assumptions made in the report 
were conservative. Thus, we believe 
that our estimates understate the 
decreased regulatory impact for the final 
rule. Moreover, a number of provisions 
that would have reduced requirements 
could not be completely quanitified (/>.. 
reclamation of non-listed sludges), even 
though we know the costs will be 
reduced. Therefore, because this final 
rule is not a major regulation, no 
Regulatory Impact Analysis is being 
conducted. 

This final rule was submitted to the 
Office of Management and Budget 
(OMB) for review, as required by 
Executive Order 12291. 

///. Regulatory Flexibility Act 

Under the Regulatory Flexibility Acl. 5 
U.S.C. 601 et seq., whenever an agency 
is required to publish a general notice of 
rulemaking for any proposed or final 
rule, it must prepare and make available 
for public comment a regulatory 
flexibility analysis that describes the 
rules impact on small (i.e„ small 
businesses, small organizations, and 
small governmental Jurisdicalions). This 
analysis is unnecessary, however, if the 
Agency’s Administrator certifies that the 
rule will not have a significant economic 
impact on a substantial number of small 
entities. 

EPA and its contractor performed an 
analysts to determine whether the final 
rule to the definition of solid waste and 
the accompanying management 
standards will impose significant costs 
on small entities. The resulting report 
(see footnote 50) indicates that in none 
of the industry categories would this 
rule have a significant economic impact 
on small entities (as this is defined 
under the criteria that this final rule will 
not have a significant economic impact 
on a substantia! number of small entities 
and therefore, does not require a 
regulatory flexibility analysis. 

IV. Paperwork Reduction Act 

There are no information collection 
requirements directly associated with 
this rule. However, this rule indirectly 
affects other information collection 
requirements that have been approved 
by the Office of Management and 
Budget (OMB) under the provisions of 
the Paperwork Reduction Act of 1980. 44 
U.S.C, 3501 et seq. These affected 
requirements have been assigned the 
following OMB control numbers 2050- 
0028. 2000-0061. 2000-0*104. 2050-0012. 
2050-0008. 2050-0011. 2050-0013, 2050- 
0009. 2000-0445. and 2050-0024. The 
appropriate changes to these 
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requirements are now being submitted 
to ONfB for approval 

Lists of Subjects 

40 CFH Part 260 

Administrative practice and 
procedure. Hazardous materials. Waste 
treatment and disposal 


40 CFR Part 281 

Hazardous materials. Waste 
treatment and disposal. Recycling. 

40 CFH Part 264 

Hazardous materials. Packaging and 
containers. Reporting requirements. 
Security measures. Surety bonds. Waste 
treatment and disposal. 


40 CFR Part 263 

Hazardous materials. Packaging a nd 
containers. Reporting requirement* 
Security measures, Surety bonds. Wast* 
treatment and disposal. Water supply. 

40 CFR Part 266 
Hazardous materials. 

Dated: December 20.1904. 

Alvin L Aim. 

Acting Administrator. 


Appendix A— Summary of Damaoc Incidents Resulting From Recycung of Hazardous Wastes 
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Appendix A —Summary of Damage Incidents Resulting From Recycling of Hazardous Wastes— Continued 



Appendix B —Definition of a Souo Waste Damage Incidents—Additions List 


Source 


I New Cute &mi (Nm Ceetto County. tWmn) recycle* elector kmce duet Ruvod bom the trie * oontammettxJ md V«*e « potontte tor c 


2. The Vrcom Ccrp. (RKMnm k3s*o| r*c>cft«f watte oflt oontatemg to K tn n . prior to abandoning va s.te m January 191?. Romammg on-aka are 17 partoky 
Had Mono* tvti Via content* o* wfsch remain largely in detom-sred Chloroform tea baan touno in a tod aompte. Waotet p r o c essed at Via aka may have 
tocAkted PC0* EPA tiaa cokrcted *C*» aampte* to document tee* sq# on ate 

9. Th# Cnoaa BroViarv Pad RecyePng (Pembroke Townatep. tone**) racycted pate and Auna at Va tke between 1061 and 1060 The opw^ben sweated bummg 
CM pad and dam rear** using hazardous watte aoteartfa aa luat. and than teOdaiing and perking. During Viaaa oparabona. tod and ground 


contermnated irwaaKgabon* by Via State Aecovared ovar 10,000 S^aflon pate (moady empty), 10 acme of comamrwted tot. * iaaat 10 covered tranches o I 
unknown wastes. and a plume o» comarrwieled ground water tosvmg Via arte 

4 rn* LaSeAs Etectocal IWWws Site (La&aAa. terete) menutoemred capaoaora uakig PC8a bom Via tete I8*0s to late 1978. Tha company naporteAy uaad waste 
ote Pom V« procaaa lo oon!rol dual in Via parking to* unt* i960 Meta Van 1,000 parte par mteon PCBa r eman n Va ock vroughou Va alte 

6 The Old tegar Ol Rateary Site (Denow loteatena) racteimad ol Pom robnary »m>i In 1976 A apte in 1979 omtanvistod a large airtaca arm Pi 1961. 
Uxteara officially daciarad Va aka abandoned ’• h hat nlra <* storage lank* wNen rava overflowed nio nearby hokpng ponds and a awamp Ground water 
and ao« am contammarted by organc c^amrcate Thte a Va lop priority aka in loutearm 

6 Tba PSC R esou r ces Ska (Palmar, Maaaacfaaolte) lomarly owned by PhAps Resources, Pic, holds 34.000 gatona of waste The tecta taetty reclamed 
waasa ok Pom Massachusetts ooPecPon ports Theta products warn Van heat treated and aoid aa a base tor tebncafmg ok road spray o«. and haL After a 
spa at Ama t962. EPA (Peccvamd sever* leaking tanka and contaminant Akea. aa wan aa taunted sote Surface water*, wsdande and ground water ara 
teraedy Vveeierad by Va waste TncNoreVane and PC8s have taen rtate te ad Pi an adfacate swa m p 

7 Vote Ok Co (More Now York) fc/merty racycted waaia oka Dehorn Nteni abandoned, k conaated ol atgM steel storage tanka two bUPPnga, and Waa 
tagoona Tha barma of V# tegoora have tailed in Va peal. AKtargkig PCS-comanwaRad ol Mo va descent wetlands that dram Mo Lawrence Brook 
A r te r s— mAeele 80 parte par mafton (ppm) of PCS Pi tegoon waters, over 800 ppm Pi lagoon atodga. up to 20 parte par bffton (ppb) pi grand water, and up to 
350 ppm rt sokda 

9 Tha Arearan Iron 4 Metal S*a (Darke County, Ofso* has baan to Va acrw mete racyckng buwrwes amca Va e*ty I9ti0a It now recycles toad ben*** 
Largo pkea otf battery caangt. toad, and toad oektea ara on Via property, aa wet aa scaring pooe of aoto wasted. Aad overflow from Via operator faa kited 
boCi ten and vegetation m ? ameer Creak, downatream ol Va ate 

6 The Metal Banka Site (Phkadelpha. Panneytvana) pro ca saad Panatormar* and ol ooteemrated with PC8a Vara lor a number of yearn unto cfcaing va 
oparatton m 1872. to 1977. EPA detam«n<d Vat ponodfc ol ateka lound m Va Cto lawart Rnmr adyesant to Va aka warn contemplated with PCBe Tha aka was 
ekaaguandy stentikad aa Va aouoe of tfa Skit A U S Coete Guard tout* rwwaad vai up to 20.000 gaikya o« PCS^cntammatad ol warn m va ground 
water under Va oka and wws toalung into Va P c towers Atetr 

10 to 1970. Va road through Oual Run Motto Manor (2 meet east of Gray Sum* Mtoaoito) woa sprsywd wtoi 26 barrste of dtoun oontemmsaad waste o« to 
1974. sol waa escalated to a dapv* of 2 teal Pom one read to va park. Tha waa depoated m Va area bet w een tfa road and a lagoon On February Z 1963. 
EPA stenkftod Aeon at Va oka AnaSywa ol ao« aemptea detected 14 pads par bdton (ppbi. 14 ppb. and 23 ppb o« Aomn AdAtsxuk aarakog on March 9. 
<663. revested a range of terete from 6 ppb to 1.100 ppb 

11 The Sand Springs Petrochemi ca l Comptes (near Sand Springs, Oklahoma) oonaata of Wee appeant treat on Va abandoned Old Smcter Refinery, todudmg a 
waote 04 recyckng toctoty. a aotearka racyckng tackly. and Va SPictaP RafPary aod pka-an ongmat part of Va Old Stodar Ftekrar The two racydtog 
oompantea tes bean m b u ee a aa amca Va md-l970a Oear Va yean faxardoua eobstenews wart stored or deposed ol to dnmna. tanks, wxi tmkrad pita, 9 
were simply buried orwads These i kwtancee Piduda rote toe and nonnolsato orgamcaL tods, c e u su ce . cMorvated aoteenia. and sludgas comwmng heary 
metate Poor opar e bona fava oontemmated local ground-water, and Vara a ira peter va lor oontamtoanis to leave tfa aka m run~o* 

12. to sale R e se arch 4 Redsmabon Co (Eau Ctoae, W-sccnsni haa racycted ol and aokrenfea Pom mdustnal souroes snoe 1976 The todvikyuea used to handto 
and store Auma allowed wesiee to ap« on ffa ana. Runoff born waste proneaamg haa bean ooflectod m irtoad pwpo u ndmenaa Organic acteents bom tha ana 
oomemineto ground water 


1963 

Oo 


Oo 

Do 

Oo 


Oo 

Do 


Ud 


Update, AA 19M 


Oo 


Oo 
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Appcnoix B — OtfiNmoN or a Souo Waste Damage iMCiorwts—AoomOKS UST—Continued 



For the reasons set out in the 
preamble. Title 40 of the Code of Federal 
Kt filiations is amended as follows: 

PART 260—HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL 

1. The authority citation for Part 280 

reads as follows: 

Authority: Sec®. 1006. 2002t«). 3001 through 
3007, and 3010 of the Solid Watte Ditpoaal 
Act, at amended by the Resource 
Conservation and Recovery Act of 1976. as 
amended \AZ U.S.C. 6005.0912J*). 6921 
through 6027, and 6930). 

2. Section 261.10 is amended by 
adding new definitions for “Boiler" and 

Industrial Furnace" to appear 
alphabetically and by revising the 
definitions of "Designated facility" and 
Incinerator." 

* 260.10 Definitions 
• • • • 

"Boiler" means an enclosed device 
using controlled flame combustion and 
having the following characteristics: 

(1) (i) The unit must have physical 
provisions for recovering and exporting 
thermal energy in the form of steam, 
heated fluids, or heated gases; and 

(li) The unit's combustion chamber 
and primary energy recovery sectionsfs) 
must be of integral design. To be of 
integral design, the combustion chamber 
and the primary energy recovery 
ftection(s) (such as woterwalls and 
superheaters) must be physically formed 
into one manufactured or assembled 
unit. A unit in which the combustion 
{ hamber and the primary energy 
recovery section(s) are joined only by 
ducts or connections carrying flue gas is 
not integrally designed: however, 
secondary energy recovery equipment 
(such as economizers or air preheaters) 
need not be physically formed into the 
same unit as the combustion chamber 
and the primary energy recovery 
section. The following units are not 
precluded from being boilers solely 
because they are not of integral design: 
process heaters (units that transfer 
energy directly to a process stream), and 
fluidized bed combustion units: and 


(iii) While in operation, the unit must 
maintain a thermal energy recovery 
efficiency of at least 60 percent, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and 

(iv) The unit must export and utilize at 
least 75 percent of the recovered energy, 
calculated on an annual basis. In this 
calculation, no credit shall be given for 
recovered heat used internally in the 
same unit. (Examples of internal use are 
the preheating of fuel or combustion air. 
and the driving of induced or forced 
draft fans or feedwater pumps); or 

(2) The unit is one which the Regional 
Administrator has determined, on a 
case-by-case basis, to be a boiler, after 
considering the standards in ( 260.32. 

"Designated facility" means a 
hazardous waste treatment storage, or 
disposal facility which has received an 
EPA permit (or a facility with interim 
status) in accordance with the 
requirements of Parts 270 and 124 of this 
Chapter, a permit from a State 
authorized in accordance with Part 271 
of this Chapter, or that is regulated 
under S 281.6(c)(2) or Subpart F of Part 
286 of this Chapter, and that has been 
designated on the manifest by the 
generator pursuant to S 262.20. 

« • • • • 

"Incinerator" means any enclosed 
device using controlled flame 
combustion that neither meets the 
criteria for classification as a boiler nor 
is listed as an industrial furnace. 

"Industrial furnace" means any of the 
following enclosed devices that are 
integral components of manufacturing 
processes and that use controlled flame 
devices to accomplish recovery of 
materials or energy: 

(1) Cement kilns 

(2) Lime kilns 

(3) Aggregate kilns 

(4) Phosphate kilns 

(5) Coke ovens 

(6) Blast furnaces 

(7) Smelting, melting and refining 

furnaces (including 
pyrometallurgical devices such as 
cupolas, reverberator furnaces. 


sintering machine, roasters, and 
foundry furnaces! 

(8) Titanium dioxide chloride process 

oxidation reactors 

(9) Methane reforming furnaces 

(10) Pulping liquor recovery furnaces 

(11) Combustion devices used in the 
recov ery of sulfur values from spent 
sulfuric acid 

(12) Such other devices us the 
Administrator may, after notice and 
comment add to this list on the 
basis of one or more of the 
following factors: 

(i) The design and use of the device 
primarily to accomplish recovery of 
materia] products; 

(ii) The use of the device to bum or 
reduce raw materials to make a material 
product; 

(iii) The use of the device to bum or 
reduce secondary materials as effective 
substitutes for raw materials, in 
processes using row materials as 
principal feedstocks; 

(tv) The use of the device to bum or 
reduce secondary materials as 
ingredients in an industrial process to 
make a material product; 

(v) The use of the device in common 
industrial practice to produce a material 
product; and 

(vi) Other factors, as appropriate. 

• • • • • 

3. In Subpart C of Part 260. add the 
following { 260.30: 

$ 260.30 Variances from classification as a 
solid waste. 

In accordance with the standards and 
criteria in f 260.31 and the procedures in 
$ 260.33. the Regional Administrator 
may determine on a case-by-case basis 
that the following recycled materials are 
not solid wastes: 

(a) Materials that are accumulated 
speculatively without sufficient amounts 
being recycled (as defined in 

$ 261.1(c)(8)(B) of this Chapter); 

(b) Materials that are reclaimed and 
then reused within the original primary 
production process in which they were 
generated; 
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(c) Materials that have been reclaimed 
but must be reclaimed further before the 
materials are completely recovered. 

4. In Subpart C of Part 260. add the 
following { 260.31: 

$ 260.31 Standards and criteria for 
variances from classification as a solid 

waste. 

(a) The Regional Administrator may 
grant requests for a variance from 
classifying as a solid waste those 
materials that are accumulated 
speculatively without sufficient amounts 
being recycled if the applicant 
demonstrates that sufficient amounts of 
the material will be recycled or 
transferred for recycling in the following 
year. If a variance is granted, it is valid 
only for the following year, but can be 
renewed, on an annual basis, by filing a 
new application. The Regional 
Administrator's decision will be based 
on the following standards and criteria: 

(1) The manner in which the material 
is expected to be recycled, when the 
material is expected to be recycled, and 
whether this expected disposition is 
likely to occur (for example, because of 
past practice, market factors, the nature 
of the material, or contractual 
arrangements for recycling): 

(2) The reason that the applicant has 
accumulated the material for one or 
more years without recycling 75 percent 
of the volume accumulated at the 
beginning of the yean 

(3) The quantity of material already 
accumulated and the quantity expected 
to be generated and accumulated before 
the material is recycled: 

(4) The extent to which the material is 
handled to minimize loss; 

(5) Other relevant factors. 

(b) The Regional Administrator may 
grant requests for a variance from 
classifying as a solid waste those 
materials that are reclaimed and then 
reused as feedstock within the original 
primory production process in which the 
materials were generated if the 
reclamation operation is an essential 
part of the production process. This 
determination will be based on the 
following criteria: 

(1) How economically viable the 
production process would be if it were 
to use virgin materials, rather than 
reclaimed materials: 

(2) The prevalence of the practice on 
an industry-wide basis; 

(3) The extent to which the material is 
handled before reclamation to minimize 
toss; 

(4) The time periods between 
generating the material and its 
reclamation, and between reclamation 
and return to the original primary 
production process; 
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(5) The location of the reclamation 
operation in relation to the production 
process: 

(6) Whether the reclaimed material is 
used for the purpose for which it was 
originally produced when it is returned 
to the original process, and whether it is 
returned to the process in substantially 
its original form: 

(7) Whether the person who generates 
the material also reclaims it; 

(8) Other relevant factors. 

(c) The Regional Administrator may 
grant requests for a variance from 
classifying as a solid waste those 
materials that have been reclaimed but 
must be reclaimed further before 
recovery is completed if. after Initial 
reclamation, the resulting material is 
commodity-like (even though it is not 
yet a commercial product, and has to be 
reclaimed further). This determination 
will be based on the following factors: 

(1) The degree of processing the 
material has undergone and the degree 
of further processing thot is required: 

(2) The value of the material after it 
has been reclaimed: 

(3) The degree to which the reclaimed 
material is like an analogous raw 
material: 

(4) The extent to which an end market 
for the reclaimed material is guaranteed: 

(5) The extent to which the reclaimed 
material is handled to minimize loss: 

(0) Other relevant factors. 

5. In Subpart C of Part 260, add the 
following $ 260.32: 

§ 260.32 Variance to be classified as a 
boiler. 

In accordance with the standards and 
criteria in ( 260.10 (definition of 
"boiler**), and the procedures in § 260.33. 
the Regional Administrator may 
determine on a case-by-case basis that 
certain enclosed devices using 
controlled flame combustion are boilers, 
even though they do not otherwise meet 
the definition of boiler contained in 
i 260.10. after considering the following 
criteria: 

(a) The extent to which the unit has 
provisions for recovering and exporting 
thermal energy in the form of steam, 
heated fluids, or heated gases: and 

(b) The extent to which the 
combustion chamber and energy 
recovery equipment are of integral 
design: and 

(c) The efficiency of energy recovery, 
calculated in terms of the recovered 
eneigy compared with the thermal value 
of the fuel: and 

(d) The extent to which exported 
energy is utilized: and 

(e) The extent to which the device is 
in common and customary use os a 
"boiler** functioning primarily to 


produce steam, heated fluids, or healed 
gases; and 

(0 Other factors, as appropriate. 

6. In Subpart C of Part 260, add the 
following J 260.33: 

( 260.33 Procedures for variances from 
classification as a solid waste or to be 
classified ss a boiler. 

The Regional Administrator will use 
the following procedures in evaluating 
applications for variances from 
classification as a solid waste or 
applications to classify particular 
enclosed flame combustion devices as 
boilers: 

(a) The applicant must apply to the 
Regional Administrator in the region 
where the recycler is located. The 
application must address the relevant 
criteria contained in i 260.31 or } 280.32 
of this Part. 

(b) The Regional Administrator will 
evaluate the application and issue a 
draft notice tentatively granting or 
denying the application. Notification of 
this tentative decision will be provided 
by newspaper advertisement and radio 
broadcast in the locality where the 
recycler is located. The Regional 
Administrator will accept comment on 
the tentative decision for 30 days, and 
may also hold o public hearing upon 
request or at his discretion. The 
Regional Administrator will issue a final 
decision after receipt of comments and 
after the hearing (if any), and this 
decision may not be appealed to the 
Administrator. 

7. In Subpart C of Part 260. add the 
following i 260.40: 

§ 260.40 Additional regulation of certain 
hazardous waste recycling activities on a 
case-by-case basis. 

(a) The Regional Administrator may 
decide on a case-by-case basis that 
persons accumulating or storing the 
recyclable materials described in 
§ 261.6(a)(2)(iv) of this Chapter should 
he regulated under 9 261.6 (b) and (c) of 
this Chapter. The basis for this decision 
is that the materials are being 
accumulated or stored in a manner that 
does not protect human health and the 
environment because the materials or 
their toxic constituents have not been 
adequately contained, or because the 
materials being accumulated or stored 
together are incompatible. In making 
this decision, the Regional 
Administrator will consider the 
following factors: • 

(1) The types of materials 
accumulated or stored and the amounts 
accumulated or stored; 

(2) The method of accumulation or 
storage: 
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(3) The length of time the materials 
have been accumulated or stored before 
being reclaimed; 

(4) Whether any contaminants are 
being released into the environment, or 
are likely to be so released: and 

(5) Other relevant factors. 

The procedures for this decision are 
set forth in {280.41 of this Chapter. 

8 . In Subpart C of Pari 26a add the 
following { 260.41: 

$260.41 Procedures for case-toy-cat* 
regulation of hazardous waste recycling 
activities. 

The Regional Administrator will use 
the following procedures when 
determining whether to regulate 
hazardous waste recycling activities 
described in $ 261.6(a)(2)(iv) under the 
provisions of $ 261.6 (b) and (c). rather 
than under the provisions of Subpart F 
of Part 266 of this Chapter. 

(a) If a generator is accumulating the 
waste, the Regional Administrator will 
issue a notice setting forth the factual 
basis for the decision and stating that 
the person must comply with the 
applicable requirements of Subparts A. 

C. D. and E of Part 262 of this Chapter. 
The notice will become final within 30 
days, unless the person served requests 
a public hearing to challenge the 
decision. Upon receiving such a request, 
the Regional Administrator will hold a 
public nearing. The Regional 
Administrator will provide notice of the 
hearing to the public and allow public 
participation at the hearing. The 
Regional Administrator will issue a final 
order after the hearing stating whether 
or not compliance with Part 262 is 
required. The order becomes effective 30 
days after service of the decision unless 
the Regional Administrator specifies a 
later date or unless review by the 
Administrator is requested. The order 
may be appealed to the Administrator 
by any person who participated in the 
public hearing. The Administrator may 
choose to grant or to deny the appeal. 
Final Agency action occurs when a final 
order is issued and Agency review 
procedures are exhausted. 

(b) If the person is accumulating the 
recyclable material as a storage facility, 
the notice will state that the person must 
obtain a permit in accordance with all 
applicable provisions of Parts 270 and 
124 of this Chapter. The owner or 
operator of the facility must apply for a 
permit within no less than 60 days and 
no more than six months of notice, as 
specified in the notice. If the owner or 
operator of the facility wishes to 
challenge the Regional Administrator's 
decision, he may do so in his permit 
application, in a public hearing held on 
the draft permit, or in comments filed on 


the draft permit or on the notice of 
intent to deny the permit. The fact sheet 
accompanying the permit will specify 
the reasons for the Agency’s 
determination. The question of whether 
the Regional Administrator's decision 
was proper will remain open for 
consideration during the public 
comment period discussed under 
§ 124.11 of this Chapter and in any 
subsequent hearing. 

PART 261—IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE 

9. The authority citation for Part 261 
reads as follows: 

Authority: Secs. 1006, 2002(a). 3001. and 
3002 of the Solid Waste Disposal Act as 
amended by the Resource Conservation and 
Recovery Act of 1976, as amended (42 U.S.C 
6905. 6912(a). 6921. and 6922). 

10. In { 261.1, paragraph (c) is added 
and paragraph (b) is revised to read as 
follows: 

{ 261.1 Purpose and scope. 

t • i • • 

(b) (1) The definition of solid waste 
contained in this Part applies only to 
wastes that also are hazardous for 
purposes of the regulations 
implementing Subtitle C of RCRA. For 
example, it does not apply to materials 
(such as non-hazardous scrap, paper, 
textiles, or rubber) that are not 
otherwise hazardous wastes and that 
are recycled. 

(2) Tills Part identifies only some of 
the materials which are solid wastes 
and hazardous wastes under Sections 
3007. 3013. and 7003 of RCRA. A 
material which is not defined as a solid 
waste in this Part, or is not a hazardous 
waste identified or listed in this Part, is 
still a solid waste and a hazardous 
waste for purposes of these sections if: 

(i) In the case of Sections 3007 and 
3013. EPA has reason to believe that the 
material may be a solid waste within the 
meaning of Section 1004(27) of RCRA 
and a hazardous waste within the 
meaning of Section 1004(5) of RCRA; or 

(ii) In the case of Section 7003. the 
statutory elements are established. 

(c) For the purposes of Sections 261.2 
and 261.6: 

(1) A “spent material" is any material 
that has been used and as a result of 
contamination can no longer serve the 
purpose for which it was produced 
without processing: 

(2) “Sludge" has the same meaning 
used in { 260.10 of this Chapter; 

(3) A "by-product" Is a material that is 
not one of the primary products of a 
production process and is not solely or 
separately produced by the production 
process. Examples are process residues 


such as slags or distillation column 
bottoms. The term does not include a co¬ 
product that is produced for the general 
public's use and is ordinarily used in the 
form it is produced by the process. 

(4) A material is "reclaimed" if it is 
processed to recover a usable product 
or if it is regenerated. Examples are 
recovery of lead values from spent 
batteries and regeneration of spent 
solvents. 

(5) A material is "used or reused" if it 
is either 

(i) Employed as an ingredient 
(including use as an intermediate) in an 
industrial process to make a product (for 
example, distillation bottoms from one 
process used as feedstock in another 
process). However, a materia) will not 
satisfy this condition if distincl 
components of the material are 
recovered as separate end products (as 
when metals are recovered from metal- 
containing secondary materials); or 

(ii) Employed in a particular function 
or application as an effective substitute 
for a commercial product (for example, 
spent pickle liquor used as phosphorous 
precipitant and sludge conditioner in 
wastewater treatment). 

(6) "Scrap metal" is bits and pieces of 
metal parts (e.g.,) bars, turnings, rods, 
sheets, wire) or metal pieces that may 
be combined together with bolts or 
soldering (e^.. radiators, scrap 
automobiles, railroad box cars), which 
when worn or superfluous can be 
recycled. 

(7) A material is "recycled" if it is 
used, reused, or reclaimed. 

(8) A material is "accumulated 
speculatively" if it is accumulated 
before being recycled. A material is not 
accumulated speculatively, however, if 
the person accumulating it can show 
that the material is potentially 
recyclable and has a feasible means of 
being recycled; and that—during the 
calendar year (commencing on january 
1)—the amount of material that is 
recycled, or transferred to a different 
site for recycling, equals at least 75 
percent by weight or volume of the 
amount of that material accumulated at 
the beginning of the period. In 
calculating the percentage of turnover, 
the 75 percent requirement is to be 
applied to each material of the same 
type (*•£•. slags from a single smelting 
process) that is recycled in the same 
way {/>., from which the same material 
is recovered or that is used in the same 
way). Materials accumulating in units 
that would be exempt from regulation 
under { 261.4(c) arc not be included in 
making the calculation. (Materials that 
are already defined as solid wastes also 
are not to be included in making the 
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calculation.! Materials are no longer in 
this category once they are removed 
from accumulation for recycling, 
however. 

11 . Section 261.2 is revised to read as 
follows: 

5 261.2 Definition of solid waste. 

(a) (1) A solid waste is any discarded 
material that is not excluded by 

8 261.4(a) or that is not excluded by 
variance granted under 8 5 260.30 and 
260.31. 

(2) A discarded material is any 
material which is: 

(1) Abandoned, as explained in 
paragraph (b) of this section; or 

(it) Recycled, as explained in 
paragraph (c) of this section, or 

(iii) Considered inherently waste-like, 
as explained in paragraph Id) of this 
section. 

(b) Materials are solid waste if they 
are abandoned by being: 

ft I Disposed of. or 

(2) Burned or incinerated: or 

(3) Accumulated, stored, or treated 
(but not recycled) before or in lieu of 
being abandoned by being disposed of. 
burned, or incinerated. 

(c) Materials are solid wastes if they 
are recycled —or accumulated, stored, or 
treated before recycling—as specified in 
paragraphs (c)(1) through (c)(4) of this 
section. 

(1) Used in a manner constituting 
disposal, (i) Materials noted with a 

in Column 1 of Table I are solid wastes 
when they arc: 

(A) Applied to or placed on the land 
in o manner that constitutes disposal or 

(B) Contained in products that are 
applied to the land (in which case the 
product itself remains a solid waste). 

(ii) However, commercial chemical 
products listed in 5 261.33 are not solid 
wastes if they are applied to the land 
and that is their ordinary* manner of use 

(2) Burning for energy recovery, (i) 
Materials noted with a M * M in column 2 
of Table 1 are solid wastes w hen they 
are: 

(A) Burned to recover energy; 

(B) Used to produce a fuel 

(C) Contained in fuels (in which case 
the fuel itself remains a solid waste). 

(ii) However, commercial chemical 
products listed in 5 261 33 are not solid 
wastes if they arc themselves fuels. 

(3) Reclaimed. Materials noted with a 

.in column 3 of Table 1 are solid 

wastes when reclaimed. 

(4) Accumulated speculatively. 
Materials noted with a "•'* in column 4 
of Table 1 are solid wastes when 
accumulated speculatively. 


Table 1 



(d) Inherently waste-like materials. 
The following materials are solid wastes 
when they are recycled in any manner 

(1) Hazardous Waste Nos. F020. F021 
(unless used as an Ingredient to make a 
product at the site of generation), FQ22. 
FQ23. F026, and F026. 

(2) The Administrator will use the 
following criteria to add wastes to that 
list 

(i) (A| The materials are ordinarily 
disposed of. burned, or incinerated; or 

(B) The materials contain toxic 
constituents listed in Appendix VUi of 
Part 261 and these constituents are not 
ordinarity found In raw materials or 
products for which the materials 
substitute (or are found in raw materials 
or products in smaller concentrations) 
and are not used or reused during the 
recycling process; and 

(ii) The material may pose a 
substantia! hazard to human health and 
the environment when recycled. 

(e) Materials that are not solid waste 
when recycled 1 (1) Materials are not 
solid wastes when they can be shown to 
be recycled by being: 

(1) Used or reused as ingredients in an 
industrial process to make a product, 
provided the materials are not being 
reclaimed; or 

(ii) Used or reused as effective 
substitutes for commercial products; or 

(iii) Returned to the original process 
from which they are generated, without 
first being reclaimed. The material must 
be returned as a substitute for raw 
material feedstock, and the process 
must use raw materials as principal 
feedstocks. 

(2) The following materials are solid 
wastes, even if the recycling involves 
use. reuse, or return to the original 
process (described in paragraphs (e)(1) 
(iHfiii) of this section: 

(i) Materials used in a manner 
constituting disposal or used to produce 
products that are applied to the land: or 

(ii) Materials burned for energy 
recovery, used to produce a fuel or 
contained in fuels: or 

(iii) Materials accumulated 
speculatively; or 


(iv) Materials listed in paragraph 
(d)(1) of this section. 

(f) Documentation of claims that 
materials are not solid wastes or are 
conditionally exempt from regulation 
Respondents in actions to enforce 
regulations implementing Subtitle C of 
RCRA who raise a claim that a certain 
material is not a solid waste, or is 
conditionally exempt from regulation, 
must demonstrate that there is a known 
market or disposition for the material 
and that they meet the terms of the 
exclusion or exemption. In doing so. 
they must provide appropriate 
documentation (such as contracts 
showing that a second person uses the 
material as an ingredient in a production 
process) to demonstrate that the 
material is not a waste, or is exempt 
from regulation, in addition, owners or 
operators of facilities claiming that they 
actually are recycling materials must 
show that they have the necessary 
equipment to do so. 

12. Section 261.3 is amended by 
revising paragraph (c)(2) to read as 
follows: 

5 261.3 Definition of Hazardous Wests 
• • • • • 

(c) * * • 

(2) Any solid waste generated from 
the treatment, storage, or disposal of a 
hazardous waste, including any sludge, 
spill residue, ash. emission control dust, 
or leachate (but not including 
precipitation run-off), is a hazardous 
waste. (However, materials that are 
reclaimed from solid wastes and that 
are used beneficially are not solid 
wastes and hence are not hazardous 
wastes under this provision unless the 
reclaimed material is burned for energy 
recovery or used in a manner 
constituting disposal.) 

• • • » • 

13. Section 281.4 is revised by adding 
paragraphs (a)(6) and (a)(7) to read as 
follows: 


f CCCCC }C 
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{261.4 Exclusions. 

(a) * ‘ * 

• • • • 

(6J Black liquor that is reclaimed in a 
Kraft pulping liquor recovery furnace 
and then reused in the Kraft paper 
process* unless it is accumulated 
speculatively as defined in S 261.1(c) of 
this Chapter. 

(7) Spent sulfuric acid used to produce 
virgin sulfuric acid* unless It is 
accumulated speculatively as defined in 
( 261.1(c) of this Chapter. 

• • • • • 

14. Section 261.5 is amended by 
revising paragraph (c) to read as 

follows: 

9 261.5 Special requirements for 
hazardous watte generated by small 
quantity generators. 

i • • • # 

(c) Hazardous waste that is recycled 
and that is excluded from regulation 
under tfi 261.6 (a)(2)(iii) and (v), (a)(3), 
or 266.36 is not included in the quantity 
determinations of this section and is not 
subject to any requirements of this 
section. Hazardous waste that is subject 
to the requirements of {$ 261.6 (b) and 
(c) and Subparts C and 0 of Pari 266 is 
included in the quantity determination 
of this section and is subject to the 
requirements of this section. 

• • • • • 

15. Section 261.6 is revised to read as 

follows 

9 261.6 Requirements for recyctebfe 
materials. 

(a)(1) Hazardous wastes that are 
recycled are subject to the requirements 
for generators* transporters, and storage 
facilities of paragraphs (b) and (c) of this 
section* except for the materials listed in 
paragraphs (a)(2) and (a)(3) of this 
section. Hazardous wastes that are 
recycled will be known as “recyclable 
materials.” 

(2) The following recyclable materials 
are not subject to the requirements of 
this section but are regulated under 
Subparts C through G of Part 266 of this 
Chapter and all applicable provisions in 
Parts 270 and 124 of this Chapter 

(i) Recyclable materials used in a 
manner constituting disposal (Subpart 
C); 

III) Hazardous wastes burned for 
energy recovery in boilers and industrial 
furnaces that are not regulated under 
Subpart O of Part 264 or 265 of this 
Chapter (Subpart D): 

(iii) [Reserved for used oill; 

(iv) Recyclable materials from which 
precious metals are reclaimed (Subpart 
F); 

(v) Spent lead-acid batteries that are 
being reclaimed (Subpart G). 


(3) The following recyclable materials 
are not subject to regulation under Parts 

262 through 266 or Parts 270 or 124 of 
this Chapter, and are not subject to the 
notification requirements of Section 3010 
ofRCRA: 

(1) Industrial ethyl alcohol that is 
reclaimed: 

(ii) Used batteries (or used battery 
cells) returned to a battery manufacturer 
for regeneration; 

(iii) Used oil that exhibits one or more 
of the characteristics of hazardous 
waste; or 

(iv) Scrap metal. 

(b) Generators and transporters of 
recyclable materials are subject to the 
applicable requirements of Parts 262 and 

263 of this Chapter and the notification 
requirements under Section 3010 of 
RCRA. except as provided in paragraph 
(a) of this section. 

(c) (1) Owners or operators of facilities 
that store recyclable materials are 
regulated under all applicable 
provisions of Subparts A through L of 
Parts 264 and 265 and Parts 270 and 124 
of this Chapter and the notification 
requirement under Section 3010 of 
RCRA. except as provided in paragraph 
(a) of this section. 

(2) Owners or operators of facilities 
that recycle recyclable materials 
without storing them before they are 
recycled are subject to the following 
requirements, except as provided in 
paragraph (a) of this section: 

(i) Notification requirements under 
section 3010 of RCRA; 

(ii) Sections 265.71 and 265.72 (dealing 
with the use of the manifest and 
manifest discrepancies) of this Chapter. 

16. Section 261.31 is amended by 
revising the hazardous waste listings 
F007* FOO0. F009, F010, Foil* and F012 to 
read as follows: 

9 261.31 Hazardous wests from non* 
specific sources. 


Industry and 
EPA 
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17. Section 261.33 is amended by 
revising the introductory text to read as 
follows: 

$ 261.33 Discarded commercial chemical 
products, off-specification species, 
container residues, and spit* residues 
thereof. 

The following materials or items are 
hazardous wastes when they are 
discarded or intended to be discarded 
as described in { 261.2(a)(2)(i), when 
they are burned for purposes of energy 
recovery in lieu of their original 
intended use, when they are used to 
produce fuels in lieu of their original 
intended use. when they are applied to 
the land in lieu of their original intended 
use, or when they are contained in 
products that are applied to the land in 
lieu of their original intended use. 

• • • • • 

PART 264—STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, AND DISPOSAL 
FACILITIES 

18. The authority citation for Part 264 
reads as follows: 

Authority. Secs. 1006, 2002(a). 3004, and 
3005 of the Solid Waste Disposal Act. as 
amended by the Resource Conservation and 
Recovery Act of 1976. at amended (42 U.S.C 
6905. 6012(a). 6024. and 6925). 

19. In ( 264.1, paragraph (g)(2) is 
revised to read as follows: 

i 264.1 Purpose, scope, end applicability. 

a a a a a 

(*)••• 

(2) The owner or operator of a facility 
managing recyclable materials 
described in $ 261.6(a) (2) and (3) of this 
Chapter (except to the extent that 
requirements of this Part are referred to 
in Subparts G, D. F. or G of Part 266 of 
this Chapter). 

• • • • • 

20 . Section 264.340(a) is revised to 
read as follows: 

5 264.340 Applicability. 

(a) The regulations in this Suhpart 
apply to owners or operators of facilities 
that incinerate hazardous waste, except 
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as $ 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incinerate hazardous 
waste: 

(1) Owners or operators of hazardous 
waste incinerators (as defined in 

S 260.10 of this Chapter); and 

(2) Owners or operators who bum 
hazardous waste in boilers or in 
industrial furnaces in order to destroy 
the wastes. 


PART 265—INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATMENT, STORAGE AND 
DISPOSAL FACILITIES 

21. The authority citation for Part 265 
reads as follows: 

Authority; Sees. 1006. 2UU4«). 3004. and 
3005 of the Solid Wnute Disposal Act as 
amended by the Resource Conservation and 
Recovery Act of 1976, ns amended (42 UJUG 
6905.6921(a). 6924 and 8925). 

22. In J 265.1« paragraph (c)(6) is 
revised to read as follows: 

4 265,1 Purpose. Scope, and AppicabHlty 


(6) The owner and operator of a 
facility managing recyclable materials 
described in 8 261.6 (a) (2) and (3) of this 
Chapter (except to the extent that 
requirements of this Part are referred to 
in Subparts C, D, F. or C of Part 266 of 
this Chapter). 

• ( • • » • 

23. Section 265.340(a) is revised to 
read ns follows: 

f 265.340 Applicability. 

(a) The regulations in this Subpart 
apply to owners or operators of facilities 
that incinerate hazardous waste, except 
as { 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incinerate hazardous 
waste; 

(1) Owners or operators of hazardous 
waste incinerators (as defined in 

$ 260.10 of this Chapter); and 

(2) Owners or operators who bum 
hazardous wastes in boilers or in 
industrial furnaces in order to destroy 
the wastes. 

• • • • • 

24. Section 285.370 is revised to read 
as follows: 

4 265.370 Other thermal treatment 

The regulations in this Subpart apply 
to owners or operators of facilities that 
thermally treat hazardous waste in 
devices oilier than enclosed devices 
using controlled flame combustion, 
except os 8 265.1 provides otherwise. 


Thermal treatment in enclosed devices 
using controlled flame combustion is 
subject to the requirements of Subpart O 
if the unit is an incinerator. 

25. Part 266 is added to read os 
follows: 

PART 266-STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES 

Subparts A-B—I Reserved I 

Subpart C—Recyclable Materials Used In a 
Manner Constituting Disposal 

Sac. 

286.20 Applicability. 

266.31 Standard! applicable to generator! 
and transporters of materials ujed in a 
mannar that constitute disposal. 

260 XL Standards applicable to storers of 
materials that are to be used in a manner 
that constitutes disposal who are not the 
ultimate users. 

266.23 Standards applicable to users of 
materials that are used in a munner that 
constitutes disposal. 

Subpart D—Hazardous Waste Burned for 
Energy Recovery 

26030 Applicability. 

286 31 Prohibitions. [Reserved) 

286.32 Standards applicable to generators of 
hazardous waste fuel. 

286.33 Standards applicable to transporters 
of hazardous waste fuel. 

286.34 Standards applicable to marketers of 
hazardous waste fuel 

266.35 Standards applicable to burners of 
hazardous waste fueL 

206 36 Conditional exemption for spent 
materials and byproducts exhibiting a 
characteristic of hazardous waste. 

Subpart E—(Reserved) 

Subpart F-Recyciabla Materials Utilized 
for Precious Metal Recovery 

266.70 Applicability and requirements. 

Subpart O— Spent Lead-acid Batteries 
Being Reclaimed 

266.30 Applicability and requirements. 

Authority: Sec 1006, 2002(a), and 3004 of 
the Solid Waste Disposal Act. as amended by 
the Resource Conservation and Recovery Act 
of 1976, us emended (42 USC. 6908. 6912(a). 
and 8824) 

Subparts A-B—! Reserved) 

Subpart C—Recyclable Materials Used 
In a Manner Constituting Disposal 

4 266.20 Applicability. 

(a) The regulations of this Subpart 
apply to recyclable materials that are 
applied to or placed on the land: 

(1) without mixing with any other 
suhstiince(s); or 

(2) after mixing with any other 
substances), unless the recyclable 


materia! undergoes a chemical reaction 
so as to become inseparable from the 
other substance(s) by physical means; or 

(3) after combination with any other 
substances) if the resulting combined 
material is not produced for the genera! 
public's use. These materials will be 
referred to throughout this Subpart as 
"materials used in a manner that 
constitutes disposal/* 

(b) Products produced for the general 
public's use that are used in a manner 
that constitutes disposal and that 
contain recyclable materials are not 
presently subject to regulation if the 
recyclable materials have undergone a 
chemical reaction in the course of 
producing the product so as to become 
inseparable by physical means. 
Commercial fertilizers that are produced 
for the general public's use that contain 
recyclable materials also are not 
presently subject to regulation. 

4 266.21 Standards applicable to 
genera ton and transporters of materials 
uaod in a manner that constitute disposal 

Generators and transporters of 
materials that are used in a manner that 
constitutes disposal are subject to the 
applicable requirements of Parts 262 and 
263 of this chapter, and the notification 
requirement under Section 3010 of 
RCRA. 

4 266.22 Standards applicable to stores 
of materials that are to be used in a manner 
that constitutes disposal who are not the 
ultimate users. 

Owners or operators of facilities that 
store recyclable materials that ore to he 
used in a manner that constitutes 
disposal but who are not the ultimate 
users of the materials, are regulated 
under all applicable provisions of 
Subparts A through L of Parts 264 and 
285 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. 

9 266.23 Standards applicable to users of 
materials that ere used in a manner that 
constitutes disposal. 

Owners or operators of facilities that 
use recyclable material* in a manner 
that constitutes disposal are regulated 
under all applicable provisions of 
Subparts A through N of Paris 264 and 
265 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. (These 
requirements do not apply to products 
which contain these recyclable 
materials under the provisions of 
4 266.20(b) of this chapter.) 
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I Subpart D—Hazardous Waste Burned 
I for Energy Recovery 

I *264.30 Applicability 

(a) The regulations of this Subpart 
I apply to hazardous wastes that are 

| burned for energy recovery in any boiler 
or industrial furnace that is not 
regulated under Subpart O of Part 284 or 
285 of this chapter, except as provided 
by paragraph (b) of this section. Such 
hazardous wastes burned for energy 
recovery are termed "hazardous waste 
fuel’ However, hazardous waste fuels 
produced from hazardous waste by 
blinding or other treatment by a person 
who neither generated the waste nor 
bums the fuel are not subject to 
regulation at the present time. 

(b) The following hazardous wastes 
are not regulated under this subpart: 

(1) Used oil burned for energy 
recovery that is also a hazardous waste 
solely because it exhibits a 
characteristic of hazardous waste 
identified in Subpart C of Part 281 of this 
chapter. Such UBed oil is subject to 
regulation under Subpart E of Part 266 
rather than this subpart; and 

(2) Hazardous wastes that are exempt 
from regulation under the provisions of 
i 261.4 of this Chapter and hazardous 
w^tcs that are subject to the special 
requirements for small quantity 
generators under the provisions of 

i 261.5 of this Chapter. 

5 266.31 Prohibitions. | Reserved 1 

§ 266.32 Standards applicable to 
generators of hazardous waste fuel. 

(a) Generators of hazardous waste 
fuel are subject to the requirements of 
Purt 262 of this chapter except that 

{ 266.38 exempts certain spent materials 
and by-products from these provisions; 

(b) Generators who are marketers also 
must comply with § 266.34; 

(c) Generators who are burners also 
must comply with { 266.35. 

' 266.33 Standards applicable to 
transporters of hazardous waste fuel. 

(a) Transporters ofhazardous waste 
fuel from generator to marketer, or from 
a generator to a burner are subject to 
the requirements of Part 263 of this 
Chapter, except that ( 266.36 exempts 
certain spent materials and by-products 
from these provisions. 

(b) Transporters of hazardous waBte 
fuel from marketers to burners are not 
presently subject to regulation. 

> 266.34 Standards applicable to 
"marketers of hazardous waste fuet 

Persons who market hazardous waste 
fuel are called "marketers**. Marketers 
Include generators who market 
hazardous waste fuel directly to a 


burner, and persons who receive 
hazardous waste from generators and 
produce, process, or blend hazardous 
waste fuel from these hazardous wastes. 
Persons who distribute but do not 
process or blend hazardous waste fuel 
are also marketers, but are not presently 
subject to regulation. Marketers (other 
than distributors) are subject to the 
following requirements: Prohibitions: 

(aHb) [Reserved) 

(cj Storage. (1) Marketers who are 
generators are subject to the 
requirements of § 262.34 of this chapter, 
or to Subparts A through L of Parts 264 
and 265 and Parts 270 and 124 of this 
chapter, except as provided by § 286.36 
of this Subpart for certain spent 
materials and by-products; 

(2) Marketers who receive hazardous 
wastes from generators, and produce, 
process, or blend hazardous waste fuel 
from these hazardous wastes, are 
subject to regulation under all 
applicable provisions of Subparts A 
through L of Parts 264 and 265 and Parts 
270 and 124 of this chapter, except as 
provided by { 266.36 of this subpart for 
certain spent materials and by-products. 

6 266.35 Standards applicable to burners 
of hazardous waste fueL 

(a) [Reserved] 

(b) Notification . [Reserved] 

(c) Burners that store hazardous waste 
fuel prior to burning are subject to the 
requirements of { 262.34 of this chapter, 
or to all applicable requirements in 
Subparts A through L of Part 264 or Part 
265 of this chapter with respect to such 
storage, except as provided by I 266.36 
of this subpart for certain spent 
materials and by-products. 

$ 266.36 Conditional txemptlon for spent 
materials and by-products exhibiting a 
characteristic of hazardous waste. 

(a) Except as provided in paragraph 
(b), hazardous waste fuels that are spent 
materials and by-products and that are 
hazardous only because they exhibit a 
characteristic of hazardous waste are 
not subject to the notification 
requirements of Section 3010 of RCRA, 
the generator, transporter, or storage 
requirements of Paris 262 through 265, 
270 and 124 of this chapter. 

(b) This exemption does not apply 
when the spent material or by-product is 
stored in a surface impoundment prior 
to burning. 

Subpart E—(Reserved) 

Subpart F—Recyclable Materials 
Utilized for Precious Metal Recovery 

§ 266.70 Applicability and requirements. 

(a) The regulations of this subpart 
apply to recyclable materials that are 


reclaimed to recover economically 
significant amounts of gold, silver, 
platinum, pabidium. irridium. osmium, 
rhodium, ruthenium, or any combination 
of these. 

(b) Persons who generate, transport, 
or store recyclable materials that are 
regulated under this Subpart are subject 
to the following requirements: 

(1) Notification requirements under 
Section 3010 of RCRA; 

(2) Subpart B of Part262 (for 
generators). §S 263.20 and 263.21 (for 
transporters), and $ § 265.71 and 265.72 
(for persons who store) of this chapter. 

(cj Persons who store recycled 
materials that are regulated under this 
Subpart must keep the following records 
to document that they are not 
accumulating these materials 
speculatively (as defined in § 201.1(c) of 
this chapter); 

(i) Records showing the volume of 
these materials stored at the beginning 
of the calendar yean 

(ii) The amount of these materials 
generated or received during the 
calendar yean and 

(iii) the amount of materials remaining 
at the end of the calendar year. 

(d) Recyclable materials that are 
regulated under this Subpart that are 
accumulated speculatively (as defined 
in | 261.1(c) of this chapter) are subject 
to all applicable provisions of Parts 262 
through 265, 270 and 124 of this chapter. 

Subpart G—Spent Lead-Acid Batteries 
Being Reclaimed 

4 266.30 Applicability and requirements. 

(a) The regulations of this Subpart 
apply to persons who reclaim spent 
lead-acid batteries that are recyclable 
materials ("spent batteries"). Persons 
who generate, transport, or collect spent 
batteries, or who store spent batteries 
but do not reclaim them are not subject 
to regulation under Parts 262 through 266 
or Parts 270 or 124 of this Chapter, and 
also are not subject to the requirements 
of Section 3010 of RCRA. 

(b) Owners or operators of facilities 
that store spent batteries before 
reclaiming them are subject to the 
following requirements. 

(1) Notification requirements under 
Section 3010 of RCRA; 

(2) AH applicable provisions in 
Subparts A. B (but not { 264.13 (waste 
analysis)). CD.E (but not i 264.71 or 

5 264.72 (dealing with the use of the 
manifest and manifest discrepancies)), 
and F through L of Part 264 of this 
chapter 

(3) All applicable provisions in 
Subparts A. B (but not § 265,13 (waste 
analysis)). CD.E (but not (265.71 and 
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t 265.72 (deoling with use of the 
manifest and manifest discrepancies)), 
and F through L of Part 2fl5 ol this 
chapter. 

(4) All applicable provisions in Ports 
270 and 124 of this chapter. 
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(•) V * relocation of operation t© ivcfd live bottan trees; 

CM the shunting of ill drilling fluids *nd cuttings 1e such 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
GeneraJ Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 StaL 
1494, ns amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 5.1 (including the statutes listed at 
36 FR 306 (1970) following Secretary of 
Labor s Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and 
pursuant to the provisions of part 1 of 
subtitle A of title 29 of Code of Federal 
Regulations. Procedure for 
Predetermination of Wage Rates, 48 FR 
19533 (1963) and of Secretory of Labor's 
Orders 9-83. 48 FR 35738 (1983). and 6- 
84. 49 FR 32473 (1984). The prevailing 
rates and fringe benefits determined in 
these decisions shall, in accordance 
with the provisions of the foregoing 
statutes, constitute the minimum wages 
payable on Federal and federally 
assisted construction projects to 
laborers and mechanics of the specified 
classes engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 


determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and arc to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3.1931, as amended (46 Stat. 

1494. as amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 5.1 (including the statutes listed at 
36 FR 300 (1970) following Secretary of 
Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Federal 
Regulations. Procedure for 
Predetermination of Wage Rales, 48 FR 


19533 (1983) and of Secretary of Labor's 
Order. 6-84. 49 FR 32473 (1984). The 
prevailing rates and fringe benefits 
determined in foregoing general wag* 
determination decisions, as hereby 
modified, and/or superseded shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 
work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and arc to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor. Employment Standards 
Administration, Wage and Hour 
Division. Office of Program Operations. 
Division of Wage Determinations. 
Washington, D.C. 20210. The cause for 
not utilizing the rulemaking procedures 
prescribed in 5 U.S.C. 553 has been set 
forth in the original General 
Determination Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 

Conruetcut: CTS4-S016_Jun* S 196* 

Now Yak 

NYSS403*-MW. 19*3 

WYS3-3027_ July 22, 1963 

MYS1-30S2___ Sapt 11, 

(VmjySrn PAS4-SOOO_M IS, ISM 

tart; WAS4-5040 _ Nov It. ISM 

Signed at Washington. D.C . this 28th day 
of December 1964. 

)ames L. Valin. 

Assistant Administrator. 

WLUNQ COOC 4SKK27-SI 
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MODIFICATION 


Buie 
Mow rly 
Roto* 


Frlnf# 

8en«fits 


EC ISION no. CT84-3016 - 

k? 1 ? FR 53980 - June 8, 

[ 19tf4) 

Statewide. Connecticut 

6MIT: 


lodification #4, published July 27, 1984 


HDD: 


pro Classification Descriptions for 
[LABORERS (BUILDING CONSTRUCTION) : 

Group 6: Asbestos removal laborer 

To FOOTNOTES: 

t. B, C & D, provided the employee 
works three days during the week of 
tne holiday and the working day 
after the holiday. 


P. 1 


DECISION NO. NY83-3032 - 

MOD. *4 

(48 FS 34629 - July 29, 
1983) 

BRONX, KINGS, NEW YORK, 
QUEENS & RICHMOND COUNTIES^ 
NEW YORK 

CHANGE: 


METALLIC LATHERS t REINFOR 
CING IRON WORKERS 

DECISION NO. NY83-3027 - 

MOD. #6 

(48 FR 33622 - July 22, 
1983) 

NASSAU & SUFFOLK COUNTTE3, 
NEW YORK 

CHANGE: 


CHANGE: 

IRONWORKERS: 

Ornamental; Reinforcing; 
Structural and Precast 
Concrete Erection 
LABORERS (BUILDING) : 

Group 1 
Group 2 
Group 3 
Group 4 
Group 5 
Group 6 

PLUMBERS fc STEAMFITTERS 
AREA 9 (for all construe 
tion work) 




METALLIC LATHERS 4 REINFOR¬ 
CING IRON WORKERS 

DECISION NO. NY81-3062 - 

18.50 

5.93+j 

MO<». «1 2 

(46 FR 45530 - Sept. 11. 

12.65 

2.80+t 

1981) 

WESTCHESTER COUNTY. NEW 

12.90 

2.80+t 

YORK 

13.40 

2.80+t 

• 

13.15 

2.80+t 

CHANGE: 

12.65 

13.15 

2.80+t 

2.80+t 

METALLIC LATHERS a REIFOR¬ 

21.81 

3.40+g 

CING IRON WORKERS 


Bnic 

Hourly 

Ritn 

Frli>ft 

Bonom* 

20.99 

5.05+g 


20.99 '5 . OS+g 


20;99 5.05+g 
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DECISION NO. PA84-3000 - 

Basic 

Hourly 

Rat as 

Frl itfo 
BtntfiU 

MOD. #7 

<49 FR 1851 - January 13, 
1984) 

Allegheny, Armstrong, 
Beaver, Bedford, Blair, 
Butler, Cambria, Cameron, 
Centre, Clarion, Clear¬ 
field, Clinton, Crawford, 
Elk, Erie, Fayette, 

Forest, Franklin, Fulton 
Greene, Huntingdon, Indi¬ 
ana, Jefferson, Mercer, 
Lawrence, McKean, Mifflin, 
Potter, Somerset, Venango, 
Warren, Washington & West¬ 
moreland Counties, 
Pennsylvania 

CHANGE: 

CARPENTERS 



Zone I 

14.58 

31% 

Zone II 

CARPENTER - WELDER 

14.39 

31% 

Zone I 

14.96 

31% 

Zone II 

CARPENTER - BURNER 

14.77 

31% 

Zone I 

14.77 

31% 

Zone II 

14.58 

31% 

CEMENT MASONS 

14.86 

4.24 

PILEDRIVERMEN 

15.53 

30% 

PILEDRIVERMEN WELDER 
LABORERS 

Class I 

15.76 

30% 

Zone I 

12.44 

24% 

Zone II 

Class II 

12.32 

24% 

Zone I 

12.59 

24% 

Zone II 

Class III 

12.49 

24% 

Zone I 

13.00 

24% 

Zone II 

Class IV 

13.00 

24% 

Zone I 

13.92 

24% 

Zone II 

LINE CONSTRUCTION 

Zone 3 

Line, Dynamite Man 

13.92 

2U% 

Heavy Equipment Op. 

16.29 

1.00+ 

3 3/8% 

Winch truck Op. 

11.59 

1.00+ 

3 3/8% 

Truck Driver 

11.37 

1.00+ 

3 3/8% 

Groundman 

10.30 

1.00+ 

3 3/8% 






Bftnc 

Hourly 

Ratal 

Frlnya 

Banaf.ti 

POWER EQUIPMENT OPERATOR! 
HEAVY & HIGHWAY CONSTRUC¬ 
TION 

- 


Class I 



Zone I 

16.42 

23.17% 

Zone II 

Class II 

16.ib 

23.17% 

Zone I 

16.20 

23.17% 

Zone II 

Class III 

15.95 

23.17% 

.Zone I 

13.23 

23.17% 

Zone II 

Class IV 

13.00 

23.17, 

Zone I 

12.87 

23.17% 

Zone II 

Class V 

12.60 

23.17% 

Zone I 

12.66 

23.17% 

Zone II 

12.43 

23.17% 

TRUCK DRIVERS: 

HEAVY & HIGHWAY 
CONSTRUCTION 



Class I 



Zone 1 

13.61 

19% 

Zone 2 

Class 2 

13.38 

19% 

Zone 1 

13.74 

19% 

Zone 2 

Class 3 

13.56 

19% 

Zone 1 

13.82 

19% 

Zone 2 

Class 4 

13.66 

19% 

Zone 1 

13.82 

19% 

Zone 2 

Class 5 

13.66 

19% 

Zone 1 

13.92 

19% 

Zone 2 

Class 6 

13.74 

19% 

Zone 1 

13.92 

19% 

Zone 2 

Class 7 

13.74 

19% 

Zone 1 

13.90 

19% 

Zone 2 

Class 8 

13.72 

19% 

Zone 1 

13.65 

19% 

Zone 2 

Class 9 

13.41 

19% 

Zone 1 

13.74 

19% 

Zone 2 

Class 10 

13.52 

19% 

Zone 1 

13.82 

19% 

Zone 2 

Class 11 

13.66 

19,% 

Zone 1 

13.74 

19% 

Zone 2 

13.56 

19% 
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DECISION NO. PA84-3000 

TRUCK DRIVERS: 

|HEAVY & HIGHWAY 
CONSTRUCTION CONTINUED 

Class 12 
Zone 1 
Zone 2 


Basic 

Hourly 

Batts 

Frtn*a 

3anaf.ts 


a«k 

Hourly 

Batts 

Frtn*« 
Btna fits 



DECISION NO. WA84-5040 - 





MOD #4 

TT9“FR 45532 - Nov. 16, 
1984) 

Statewide Washington 



13.71 

13.52 

19% 

19% 

OMIT: 

Truck Drivers (Area 1): 
Group 2: 

Omit pickup hauling 
material 

from group description 
(page 29) 





OMIT: 





Truck Drivers 

Area 2: 

Group 3: 

Flatbed, Single Rear 
Axle From description 
(page 31) 




|FR Dot 85-183 Filed 1-3-65:6:45 am| 
wi-lino coot «sio->r-c 


















































Friday 

January 4, 1985 


Part VI 



Environmental 
Protection Agency 

40 CFR Part 136 

Guidelines Establishing Test Procedures 
for the Analysis of Pollutants Under the 
Clean Water Act, Final Rule and Interim 
Final Rule and Proposed Rule; 
Corrections 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 136 
(FRL-2737-4) 

Guidelines Establishing Test 
Procedures for the Analysis of 
Pollutants Under the Clean Water Act; 
Correction and Extension of Comment 
Period on Interim Final Rule 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Interim final and final rule; 
corrections and extension of the 
comment period on the Interim Final 
portion of the rule. 

summary: EPA is correcting the 
Preamble, Final and Interim Final 
Regulations and Appendices to 
regulations establishing Guidelines for 
Test Procedures for the Analysis of 
Pollutants Under the Clean Water Act 
which was published in the Federal 
Register of October 26.1984. 49 FR 
43234. In response to requests to allow 
for a longer time period to review the 
supporting record. EPA is extending the 
comment period by sixty days. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Robert Medz. Environmental 
Monitoring Systems Division. Office of 
Research and Development (RD-680). 
U.S. Environmental Protection Agency. 
401 M Street SW.. Washington. D.C. 
20460, Telephone Number (202) 382- 
5792. 

date: Comments on the Interim Final 
Rule must be submitted on or before 
February 25.1985. 

SUPPLEMENTARY INFORMATION: In FR 
Doc. 84-28109 appearing at page 43234 
in the Federal Register of Friday. 

October 28,1984. EPA published a 
preamble, a Final and interim Final 
Regulation and Appendices establishing 
guidelines for Test Procedures for the 
Analysis of Pollutants Under the Clean 
VVater Act. The Preamble and 
Appendices contained typographical 
and other errors which EPA is today 
correcting. In addition. EPA Is correcting 
the citations of several supporting 
documents to Indicate that they are 
available through the National 
Technical Information Service (NTIS). 

In response to several requests for an 
extension of the comment period, the 
EPA is extending the end of the 
comment period by sixty days from 
December 28.1984 to February 25,1985. 

EPA has discovered that several 
approved test procedures were 
inadvertently omitted. The following 
tables and paragraphs indicate the 
omitted test procedures, and the 


references from which they are 
incorporated. Incorporation by reference 
of these references has been approved 
as of the effective dates published in 49 
FR 43234 by the Director of the Federal 
Register. 


TaWo/paramatar 

rmVxxJ 

ftatorenca from artacli mcorporvfed 

IA. Cohtorm (tea!) n 

piaaancaof 

cfkiann# 


MF-fiOOC_ 

Standard Methods for 9 * (am 
bon of Watiar and Wafeaaatar, 
15th Edfcon. 1981. 

124- 

MtcrotoolOgKM Mafeods tor Mordar 
mg the Enwronraaat Wafer, and 
Wi«n EPA-60Q/S-7*417. 

1971 

-8-0050-77_ 

Method* lor Coaaoton arfe Asians 


of Aqwauc BotagcA and iftoo- 
taok>g.ca* Sample* USGS. TV**. 
Book V Chapfer A4. 1177 

IB Hardotta. EOT A 

Oboal Moon* of Aaferva of N 

Tm*o<y»- pogo 55ft 

Afeociaboa of Ofboad Analyte* 
Chamafe. 13th Efeotv. 1940 

Hfdrogwi WV pH 

fad 

Etodronwinc-— 

547 


Manganese, 

Standard Method* for tha Eianra- 

penodafe-paga 

hon of Wafer ar* rmyig. 

227 

14th Edfcon. 197* 

Nrtrafia (as N>, 
bmcma auffeta 


-page 427 - 

fad 

—4-l$aO-7S_ 

Mafhoda for Dnlnrnanaaow of bar 
garac Substance* m Wafer and 
Fluvial Sodment*. USGS. TWf*. 
Boo* 5. Chapfer tA. 1979 

Potiaatum, 

Standard Method* for Via C—wa 

Cofadbnrtrtfe papa 

bon of Wafer and Wail—tar. 

2A 

Uth Edbon. 1971 

Srfvar. Dfffciooa— 

Standard Method* lor tha Em- 

324B 

bon of Wafer and Wail—ler. 

I54h Edtbon, 1981 

Sodban, Same 

fad 

phoforrfetnc-3258 


SuAaso (Banura 

M«hod» for Charfecfe Ana*m of 

cMomiWMI- 

Wafer and Wnfe EPA-800/4- 

3751 

7*020 

Vanad— tgalhc 

Standard Maihodt tor 9i* Eramn* 

aad>-3rra 

bon of Wafer and Waal— ler, 

15lh Edfton. 1961 

Znc rOmuone)— 

fad 

32SC. 



These test procedures were all 
approved in 1976 and have appeared 
unchanged in subsequent editions of the 
Code of Federal Regulations (CFRs). 
Today's correction reprints the test 
procedures in the list of approved 
methods. 

In Table IA. parameter 2, Cotiform 
(fecal) in the presence of Chlorine, 
number per 100 mL. EPA inadvertently 
omitted the membrane filter (MF) test 
procedure from the list of Approved 
Biological Test Procedures. In the 
October 26,1984 regulation. EPA did not 
promulgate any substantive changes in 
the methods for fecal cotiform in the 
presence of chlorine. Today's correction 
simply reprints the first two parameters 
and the accompanying footnotes of 
Table 1A as they should have appeared 
in the October 28,1984 printing. The 
remainder of Table IA and Table LA 
Notes are free of errors and are 
therefore not reprinted here. 

In Table IB. the "automated barium 
chloroanilate" test procedure for Sulfate 


(parameter 85) was inadvertently 
changed to the "automated 
methylthymol blue" test procedure Tv I 
"methylthymol blue" test procedure wa$| 
not proposed, and this change was not 
intended. This correction will reprint (hi | 
"barium chloroanilate" test procedure 
which was approved in 1978 and h<i$ 
appeared in subsequent editions of the 
CFRs. 


In Table IB several changes were 
made to improve the descriptors which 
identify the approved test procedures. 
However, the approved atomic 
absorption test procedure for Arsenic 
and Selenium (parameters 6 and 60. 
respectively) was incompletely 
designated "Hydride" in the October 26, 
1984 printing. With this notice, the 
descriptor is corrected to read "Atomic 
absorption (gaseous hydride)". 

The test procedures approved in 1976 
for measurements of Nitrate and Nitrite 
(Parameters 38 and 40 of Table IB) have 
not been changed, though the titles have 
been altered. Although it appears that a 
new parameter. Nitrate-nitrite (as N) 
(parameter 39) has been added, this new 
parameter listing is merely a clearer 
way to identify the test procedure for a i 
previously approved method. For the 
test procedures (other than Brucine 
sulfate) which were approved in 1976 for 
the measurement of "Nitrate", it was 
necessary to first determine "Nitrate 
plus Nitrite" and "Nitrite" as separate 
determinations. "Nitrate" was then 
determined by subtracting the "Nitrite" 
determinations from the "Nitrate plus 
Nitrite". In the October 25.1984 printing, 
in order to clarify these relationships. 
EPA retained the "Brucine sulfate" test 
procedure descriptor unchanged, but 
modified the remaining descriptors 
which appeared in the 1976 approved 
lest procedures list to a single descriptor 
"Nitrate-nitrite N minus Nitrite N". To 
further emphasize these relationships, 
Nitrate-nitrite N was added as a "new 
parameter. 

In Tables IC and ID two approved tost 
procedures which were approved in the 
final rule were inadvertently omitted. 
EPA omitted EPA Method 610 (High 
Pressure Liquid Chromatography) from 
Ihe list of approved test procedures for 
Napthalene in Table IC (Test Procedures 
for Organic Compounds), and EPA 
Method 625 (Gas Chromatography/Mass 
Spectrometry) from the list of approved 
lest procedures for Heptachlor epoxide 
In Table ID (Test Procedures for 
Pesticides). This notice corrects these 
errors of omission. 

In Table 11 the holding time for 
"Filterable residues" was incorrectly 
given as "48 hours". This notice corrects 
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tht* October 28,1984 printing to the 
correct value of *7 days'*. 

EPA is correcting these errors and 
other typographical errors in the final 

regulation. 

Dated: December 11,1984. 

Bernard D. Goldstein, 

Assistant Administrator, Office of Research 
erf Development 

Authority: Section* 301. 304(h). 307 and 
501(a). Pub. L 95-217, 91 Slat 1588. ct aeq. (33 
USC 1251. at seq.) (the Federal Water 
Pollution Control Act Amendment* of 1972 as 
amended by the Clean Water Act of 1977). 

The following corrections are made in 
FR Doc. 84-28189 appearing on 43234 in 
the issue of October 26,1984: 


1. On page 43234. summary, column 1, 
line 25. change "preservations” to 
"preservation". 

2. On page 43234. column 2. lines 44- 
48. change "Water and Waste 
Management Monitoring Research 
Division" to "Environmental Monitoring 
Systems Division". 

3. On page 43234. column 2, line SO. 
change "5788" to "5792". 

4. On page 43234. column 3, line 3. 
change "5788" to "5792". 

5. On page 43236, column 2. lines 19 
and 42. change "(CBODJ" to "(CBOD*)". 

6. On page 43237, column 1* line 1. 
change "pressure" to "performance". 

7. On page 43240. column 3, line 62, 
change "basis quality control criteria" to 


read "basis of the quality control 
criteria". 

8. On page 43244. EXHIBIT 3. footnote 
1, change "asterisked" to "indicated". 

9. On page 43244. EXHIBIT 4. footnote 
1, change "asterisked" to "indicated". 

10. On page 43245, column 3. line 51. 
change "occuring" to "occurring". 

11. On page 4324a, column 1, lines 16 
and 22. change "BOD" to "5-day BOD". 

12. On page 43248. column 3, Una 7, 
change "4(e)" to "LV(E)*\ 

§136.3 (Corrected! 

13. On page 43251, in § 136.3, Table 
LA. the first and second entries and 
footnotes 1 through 4 are corrected, and 
footnote 4A is added to read as follows: 


Table IA—List of Approved Bkxocical Test Procedures 
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14. On page 43251, Table IB, 
parameter 6, Arsenic, change the 
method descriptor "Hydride" to "AA 
(gaseous hydride)"* 

15. On page 43252. Tabic IB. 
parameter 17, Chlorine, delete the first 
three methods and the respective 
references and replace with the 
following methods and references to 
read: 

•oocmamc Mnmovc". 

r^pa r o m ox c taroci 5301 OOSC _ 

«. /«StA) 

»^rc*v«x*na and 3305 OOOA Ot»S- _ 

Pomi 76(d) 

16. On page 43252. Table IB. 
parameter 27. Hardness, opposite the 
method descriptor. "EDTA titration" 
under the reference column heading 

Other", incorporate the reference 
citation "P. 556 

17. On page 43253. Table IB. 

Parameter 2a Hydrogen ion (pH) under 
the reference column heading "Other", 
incorporate the reference citation "P. 

547 

18. On page 43253. Table IB, 
parameter 31, Kjeldahl nitrogen, under 
the reference column heading "USGS" 


move references down one space so that 
reference "1-4551-78" is opposite the 
"Automated phenate" method descriptor 
and reference "1-4552-78" is opposite 
the "Semi-automated block digestor" 
method descriptor. 

19. On page 43253, Table IB. 
parameter 34. opposite the method 
descriptor "Periodate" under the 
reference column heading “Other" 
incorporate the reference citation "P. 

227 **". 

20. On page 43253. Table IB. 
parameter 38. Nitrate, opposite the 
method descriptor "Brurine sulfate" 
under the reference column heading 
"Other", incorporate the reference 
citation "P. 427 *•"; and under the 
reference column heading "USGS" 
incorporate the reference citation T- 
1540-78". 

21. On page 43253. Table IB. 
parameter 44. Orthophosphate under the 
reference column heading "Other" move 
the reference citation "P. 581 9 " down 
two lines so that it is opposite the 
method descriptor "manual single 
reagent". 

22. On page 43254, Table IB. 
parameter 52. Potassium, under the 


parameter and method column, change 
the method descriptor "Or flame 
photmeiric" to "Flame photometric, or", 
and add the method deircriptor 
"Colorimetric (Cobaltmitrite)" 
immediately below the descriptor 
"Flame photometric, or": opposite the 
method descriptor "Colorimetric 
(Cobaltimtrite)" under the reference 
column heading "Other", incorporate the 
reference citation "P. 235 

23. On page 43254, Table (B, 
parameter 60. Selenium, change the 
method descriptor "Hydride" to "AA 
(gaseous hydride)". 

24. On page 43254. Table IB. 
parameter 62, Silver, after "AA furnace" 
delete the word "or" and insert the 
method descriptor "Colorimetric 
(Dithizone). or" in the line between "AA 
furnace" and "Inductively coupled 
plasma"; opposite the method descriptor 
"Colorimetric (Dithizone). or" under the 
reference column heading "Standard 
Methods. 15th edition" incorporate the 
reference citation "324B". 

25. On page 43254, Table IB, 
parameter 63. Sodium, opposite the 
method descriptor "Flame photometric" 
under the column heading '‘Standard 
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Methods, 15th edition”, incorporate the 
reference citation "325B". 

28. On page 43254. Table IB. 
parameter 65, Sulfate, change the? 
method descriptor "Automated 
methyl thymol blue" to "Automated 
colorimetric (barium chloroanilatc)" and 
change the incorporated reference under 
EPA from ”375.2" to "375.1": delete the 
reference "1-2822-78" under the IJSGS 
column. 

27. On page 43254. Table ID. 
parameter 74, Vanadium, opposite the 
method descriptor "Colorimetric (Gallic 
acid)" under the reference column 
hr?ading "Standard Methods, 15th 
edition", incorporate the reference 
citation "327B". 

2a On page 43254. Table IB, 
parameter 75, Zinc, insert a line between 
the method descriptor "Inductively 
coupled plasma" and "Colorimetric 
(Zincon)". and insert the method 
descriptor "Colorimetric (Dithizonc)"; 


opposite the method descriptor 
"Colorimetric (Dtthizone)" under the 
reference column heading "Standard 
Methods. 15th edition" incorporate the 
reference citation "328C". 

29. On page 43255. Table IB. footnote 
7, line 2. change "traditional CBOLV* to 
read "traditional BOD»". 

30. On page 43255, Table IB Notes, 
odd a new footnote to read: *• The 
approved method is that cited in the 
"Standard Methods for the Examination 
of Water and Wastewater", 14th edition. 
1976. 

31. On page 43255, Table IC, 
parameter 11. change "(ghi)" to read 

32. On page 43255. Table IC. 
parameter 13. change "Chloride" to 
"chloride". 

33. On page 43255. Table IC. 
parameter 14. change "Butyl Phthulate" 
to "butyl phthalate". 


34. On page 43256. Table IC, 
parameter CO, change "Chloride" to 
"chloride". 

35. On page 43256. Table IC. 
parameter 67. change "2-Methy!-4.6- 
Dinitrophenol" to "2-MethyI-4.6- 
dmitrophcnol". 

36. On page 43250, Table IC, 
parameter 68 under the column labeled 
IIPLC, delete the and add "610". 

37. On page 43256, Table IC 
parameter 75, change *Z2-oxybis(l- 
chloropropane)" to "2,2'-Oxybis(l- 
chloropropanej". 

38. On page 43250, Table IC. 
parameter 97. change "Chloride" to 
"chloride". 

39. On page 43257. Table ID. the 
method descriptor following paramett r 
42 "GC/MS 625" should be moved up 
one line to accompany parameter 41 and 
read as follows: 


A 1 ** —* - * - -- - 

GC 

see 

SOSA 

03006 

NOW 3 p 7, No* 4 

P 30. Not* ft a 
S73 


QC/M3 



40. On page 43257. Table ID. parameter 42, should read: 




Mi HoOrm 

GC 










rkM t p 30 Not* P 

P S?3 


41. On page 43257, Table ID, 
parameter 56, change "Prometon" to 
"Prometron", 

42. On page 43258. in column 2 of the 
Table of References, Sources and Costs, 
odd parameters 34, 38 immediately 
before and 52 immediately after 
parameter 48 to the list of parameters on 
line 7 which are found in Table IB and 
which are incorporated by reference 
from the 14th edition of "Standard 
Methods for the Examination of Water 
and Waste water." 

43. On page 43258. in column 2 of the 
Table of References, Sources, and Costs, 
add parameter 2 between parameters 1 
and 3 on line 12. which are found in 
Table IA and which ore incorporated by 
reference from the USGS Methods for 
Collection and Analysis of Aquatic, 
Biological, and Microbiological Samples. 

44. On page 4325a Table of 
References, Sources, and Costs, move 
line 11 "IB-EPA" in column 1, and line 
13 "1-13,15-48. 50-75" in column 2 
down so they are opposite the EPA 
reference on line 24 of column 3. entitled 


"Methods for Chemical Analysts of 
Water and Wastes". 

45. On page 43259, in column 2 of the 
Table of References. Sources, and Costs, 
odd parameters 27 and 28 between 
parameters 22 and 30 to the list of 
parameters on line 3 which arc found in 
Table IB and which are incorporated by 
reference from "Official Methods of 
Analysis of the Association of Official 
Analytical Chojnists" 13th Edition. 1980. 

46. On page 43260. Table II. under the 
column heading "Maximum holding 
time" for parameter 54. Residue, 
Filterable, change "48 hours" to ‘7 
days". 

47. On page 43262. column 2. section 
6.3.1, change "Bamebey" to "Bamobey". 

48. On page 43265. column 3. change 
reference 9 to read: 

0. "EPA Method Study 24. Method 601— 
Purgeable llulocarbons by the Purge and 
Trap Method." EPA 600/4-84-064. National 
Technical Information Service. PB84-212448, 
Springfield. Virginia 22181, July 1964. 


49. On page 43268, delete the 
handwritten number M -170-" from the 
bottom of the page. 

50. On page 43275, column 1, section 
8.7, line 7. change "recommended to 
encompass" to "that encompass". 

51. On page 43278, column 1, change 
reference 2 to read: 

2. Lichtenberg. J.J, "Determining Volatile 
OTgnnics at Microgram-per-Litre-Levels by 
Gas Chromatography," journal American 
Water Works Association. 66 . 739 (1974). 

52. On page 43276. column 3. change 
reference 9 to read: 

9. "EPA Method Study 25. Method G02. 
Purgeable Aromatics." F.PA 800/4-84-042. 
National Technical Information Service. 
PB84-19G6S2. Springfield. Virginia 22161. May 
1984. 

53. On page 43283, column Z section 
8.W. line 2, delete "either". 

54. On page 43284. column 3. change 
reference 3 to read: 

3. "Evaluate Test Procedures for Acrolein 
and Acrylonitrile," Special letter report for 
EPA Project 4719-A. U.S. Environmental 
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Protection Agency. Environmental Monitoring 
art! Support Laboratory. Cincinnati. Ohio 
4^268. 27 June 1979. 

55. On page 43264. column 3, change 
reference 9 to read: 

9l '’Evaluation of Method 603 (Modified)/* 

FJ’ A-600/4-84-ABC. National Technical 
Information Service. PB84-, Springfield. 
Virginia 22101. Nov. 1984. 

56. On page 43293. column 2 section 
10 2.2, line 3. change “vapor" to 

excess**. 

57. On page 43294. column 3. change 
reference 2 to read: 

2 "Determination of Phenols In Industrial 
und Municipal Wastewaters.'" EPA 600/4-84- 
ABC. National Technical Information Service, 
PBXYZ. Springfield. Virginia 22181. Nov. 

1984. 

56. On page 43295. column 3. change 
reference 13 to read: 

13. "EPA Method Study 14 Method 604- 
PhenohC* EPA 600/4-84-044. National 
T echnical Information Service. PB84-19G211, 
Springfield. Virginia 22161. May 1984. 

59. On page 43303. column 1. change 
reference 2 to read: 

2. "Determination of Benzidines in 
Industrial and Muncipa) Wastewaters." EPA 
f»00/ 4-82-022. National Technical Information 
Service. PB82-196320, Springfield Virginia 
22161. Apr 1962. 

60. On page 43303, column 3. change 
inference 10 to read* 

10. "EPA Method Study 15. Method 608 
' Benzidines),*" EPA 000/4-81-062. National 
Technical Information Service. PB&4-211178. 
Springfield Virginia 22181. |unr 1984. 

61. On page 43309, columns 2 and 3, 
change reference 2 to read: 

2 "Determination of FbihaUtes in 
Industrial and Mundpal Wastewaters." EPA 
600/ 4-31-083. National Technical Information 
Service, PB81-232167. Springfield Virginia 
22161. July 1981. 

62. On page 43309. column 3. at the 
end of reference 12, replace the period 
with a comma and add the date "June 

I960.**. 

63. On page 43309, column 3, change 
reference 13 to read: 

13. "EPA Method Study 16 Method 606 
IPhthalate Esters)." EPA 600/4-84-056, 
National Technical Information Service, 
11384-211275. Springfield, Virginia 22161. |une 

1984. 

64. On page 43317, column 3. change 
reference 4 to read: 

4. "Determination of NHrosamines in 
Industrial and Municipal Wastewaters," EPA 
600/4-82-016. National Technical Information 
Service. PB82-199621. Springfield Virginia 
22181, Apr. 1982. 

65. On page 43318, column 3. at the 
end of reference 22. replace the period 


with a comma and add the date “June 
I960.**. 

66. On page 43318, column 3. change 
reference 23 to read: 

23. "EPA Method Study 17 Method 607— 
Nitroseminea," EPA 600/4-84-051. National 
Technical Information Service, PB84-207848, 
Springfield Virginia 22161. June 1984 

67. On page 43325. column 3. change 
reference 2 to read: 

2 "Determination of Pesticides and PCBs in 
Industrial and Municipal Wastewaters." EPA 
600/4-82-023. National Technical Information 
Service. PB62-214222 Springfield Virginia 
22161. April 1982. 

66. On page 43326, column 1, replace 
the period at the end of Reference 17 
with a comma and add the date “June 
I960.**. 

69. On page 43326, column 1. change 
Reference 18 lo read: 

18. "EPA Method Study 18 Method G06- 
Orgo nochlorine Pesticides and PCBs." EPA 
600/4-84-061. Nation a! Technical Information 
Service. PB64-211358. Springfield. Virginia 
22161. |un« 1984 

7a On page 43326. Table 1. in the 
column under the heading “Method 
detection limit", change line 2 from 
“0.0<T to “0.004"; change line 3 from 
“O.OCT to *"0.006". 

71. On page 43320, Table 3, in the 
column under the heading “Range for X“ 
change “,98-2.44“ to “0.98-2.44“. 

72. On page 43326, column 3. Table 4. 
under the column heading “Overall 
precision" change line 3 from “0.33 X- 

0 95“ to “0.33X-0.05*\ 

73. On page 43341. column t. change 
Reference 2 to read: 

2. ‘Determination of Nitroaromatic 
Compounds and Isophorone in Industrial and 
Municipal Wastewaters" EPA 600/ 4-62-024. 
National Technical Information Service. 
PB82-208398. Springfield. Virginia 22101, May 
1962 

74. On page 43341. column 2 at the 
end of Reference 10 replace the period 
with a comma and add the date “June 
1980.“, 

75. On page 43341, column 2 change 
Reference 11 to read: 

11. "EPA Method Study 19. Method 609 
(Nitroaromatics and Isophorone)/' EPA 000/ 
4-84-018, National Technical Information 
Service, PB84-176908. Springfield, Virginia 
22181. Mar. 1984. 

76. On page 43349. column 1« 
Reference 2 replace the citation after 
the end of the title “Wastewaters/* with 
the following text: 

EPA 000/4-82-025. National Technical 
Information Service. PB82-258799. 

Springfield. Virginia 22161. |une 1982 

77. On page 43349, column 2 change 
reference 12 to read: 


12 “EPA Method Study 20. Method 610 
tPNA's)/ EPA 600/4-84-083, National 
Technical Information Service. PB84-21T614. 
Springfield. Virginia 22161. June 1984 

78. On page 43357, column 1. 

Reference 2 replace lines 3-6 with the 
following lines: 

EPA 600/4-81-062 National Technical 
Information Service. PB81 -232290. 

Springfield. Virginia 22161. July 1U8L 

79. On page 43357. column 2 change 
reference 12 to reed: 

12 "EPA Method Study 21. Method 61 h 
Haloethrrs." EPA 600/4-84-052 National 
Technical Information Service, PB84-2Q5938, 
Springfield. Virginia 22161, June 1984. 

80. On page 43304. column 2 in 
Reference 2 change the text of lines 3 
and 4 to read: 

Wostrwaters, "EPA 6090/4-64-A DC, 
National Technical Information Service, 
PBXYZ. Springfield. Virginia. 22161 
November 1984. 

81. On page 43364. column 3. change 
Reference 11 to read: 

11. "EPA Method Study Method 612— 
Chlorinated Hydrocarbons." EPA 600/4-84- 
039, National Technics! Information Service, 
PB84-187772 Springfield, Virginia 22161, May 
1984. 

82 On page 43373, column 1. change 
Reference 2 to read: 

2. "Determination of TCDD in Industrial 
and Municipal Wastewaters," EPA 600/4-82- 
028. National Technical Information Service. 
PB82-1966A2 Springfield, Virginia 221G1. Apr 
1982. 

83. On page 43373. column 3, change 
Reference 15 to read: 

15. "EPA Method Study 2A Method Cl 3: 
23.7.8-TetrachIorodil^nzo-p'dioxin.’’ EPA 
600/4-84-037. National Technical Information 
Service. PB84-188879. Springfield. Virginia 
22181. May 1884. 

84. On page 43373. column 3, Table 1, 
delete comma after 8 to read: 23.7,8- 
TCDD. 

85. On page 43378. column 2 
Reference 11, replace line 4 by: “May 14. 
1980.“. 

86. On page 43378, column 2 change 
Reference 12 to read: 

12 "EPA Method Study 29 EPA Method 
624—Purges bles." EPA 600/4-84-054, 
National Technical Information Service. 
PB84-208915, Springfield. Virginia 22161. June 
1984. 

87. On page 43385. column 1. section 
1.3, line 2, after the word “method" add 
two references to read as follows: 
“method * l# \ 

88. On page 43365. column 1, section 
21, line 13. delete the words “either 
external or“. 
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89. On page 43368, column 3. section 

7.2. line 13, chunge musses" to M m/z 
quantities"*. 

90. On page 43389, column 2, section 
13.3. lines 1 and 2, delete the phrase, "If 
the internal standard calibration 
procedure is being used", and use the 
remainder of the sentence as the first 
sentence of section 13.3 to read as 
follows: ‘The internal standard must be 
added to the sample extract and mixed 
thoroughly immediately before it is 
infected into the instrument.*’ 

91. On pay 43390, column 2, change 
date at the end of Reference 13 to "May 
14. I960.**. 

92. On page 43390, column 2. change 
Reference 14 to read: 

14. *'EPA Method Study 30. Method 825, 

H ise/Neutrals, Adds, and Pesticides," KPA 
600/4-84-053. National Technical Information 
Service, PB84-206572. Springfield, Virginia 
22161. June 1984. 

93. On page 43390, column 2, Table 1. 
change "Bis(2-chloroethyl)-ether" tn 
"Bis(2-chloroethyl) ether". 

94. On page 43390, column 2. Table 1 , 
change M Dis(2-chluroi8opropyl) ether" to 
”Bis(2-ch!oroisopropyl) ether *" and add 
a footnote to Table 1 to read: "• The 
proper chemical name is 2„2 , -oxybis(l- 
cliloropropaner. 

95. On page 43390, Table 4, add a new 
footnote "•** after the parameter "Bis(2- 
chloroisopropyl) ether" to read: "Bis{2- 
chloroisopropyl) ether*". 

96. On page 43391, Table 4, change 
"Diethylphthalatc" to "Diethyl 
phthalate". 

97. On page 43391, Table 4, line 21, 
under column heading "Secondary" 
change the number "338" to "339", 

98. On page 43391, Tabic 4. line 42, 
change "Indeno (1, 2. 3-c, d) pyrene" to 
"tndeno(1,2. 3-cd) pyrene". 

99. On page 43391, Table 4, change 
footnote designations "a" after 
parameters on lines 8.10,12, 21. 28. 27. 
29, and 45 to footnote "b". 

100. On page 43391, Table 4. change 
footnote designations "b" after 
parameters of lines 48^54 to footnote 
"c". 

101. On page 43391. Table 4. add a 
new footnote "a** to read: "a The proper 
chemical name is 2,2*-bisoxy(1- 
chloropropane)". 

102. On page 43391, Table 4, change 
footnote designation to 

103. On page 43391, Table 4. change 
footnote designation " b " to and 
merge the three lines of footnote text to 
read: 

* H These compounds are mixtures of 
various isomers (See figures 2 through 12), 
Column conditions: Supelcoport (100/120 
mesh) coated with 3% SP-2250 packed in a 1.8 
m long x 2 mm II) glass column with helium 


carrier gas at 30 mt./min flow rate. Column 
temperature held isothermiil at 50 *C for 4 
min. then programmed at 8*C/mln to 270 *C 
and held for 30 mm." 

104. On page 43392, Table 6, line 13, 
change “Bis(2-chloroethyl)ether" to 
*‘Bis(2-chloroethyI) ether'*, 

105. On page 43392, Table 6, line 15. 
change "Bi$(2-chloroisopropyl)ethcr" to 
"Bi8{2~chloroi8opropy!) ether *"• 

108. On page 43392, Table 6. line 18, 
change "Bis(2-ethylhexyl}-phtha!ale" to 
"Dis(2-ethylhexyl) phthalate". 

107. On page 43392, Table 8, line 35, 
change "Dbn-octylphlhalntc" to "Di n- 
octyl phthalate". 

108. On page 43392, Table 6, at the 
bottom of the table after the NOTE, odd 
a new footnote "a" to read: 

■'The proper chemical name is 
2.2’oxylii»(1-chloruprop<tne)" 

109. On page 43392, Table 7, line 13, 
change "Bis(2-ch!oroethyl)>ether" to 
"Bis(2~chloroethy!) ether". 

110. On page 43393, Table 7, line 2. 
change "Bis(2-chloroisopropyl)-elher" to 
"Big(2'chloroisopropyl) ether*" 

111. On page 43393, Table 7. line 3. 
change’Bis(2-€thylhcxyl)-phlhalate" to 
"Bis(2-ethylhexyl) phthalate". 

112. On page 43393, Table 7, line 22. 
change "Di-n-octylphthalute" to "Di-n- 
octyl phthalate". 

113. On page 43393. Table 7. add a 
new footnote "a" to read: 

**• the proper chemical name is 

Z 2 'oxybis (1 -chtoropropaner* 

114. On page 43393. Table 8. lines 10 
and It. change the parameters "1- 
Fluoronnphthylcne" and "2- 
Fluoronaphthylene" to "1- 
Fluoronnphthalene" and "2- 
Fluoronaphthalene". 

115. On page 43407. column 1. section 

2.3. line 5. delete the words "or 
external'*, 

116. On page 43408, column 1, section 

6.5.1.2, line 5, change "approx" to 
"approximately", 

117. On page 43408, column 3, section 

6.7.4, line 1, change "Othe" to "Other", 

118. On page 43409, column 1, section 

7.4, line 8, delete the words "or 
external". 

119. On page 43409. column 1, section 
7.4.3, line 3. change "figure 5" to "figure 
8 ". 

120. On page 43410, column 3. section 
10.0. delete the sentence on lines 15-17 
which reads: An example of 

the . . . shown in figure 5. 

121. On page 43412, column 1. change 
Reference 9 to read: 

9. “EPA Method Study 29 EPA Method 
624— Purge a W ea." EPA 000/4-84-054. 

National Technical Information Service. 
1*881-209915, Springfield. Virginia 22161. June 
1984 


122. On page 43412. column 1. Table 1 
line 16, for 1.2-dichloroethane. change 
the Storet number from "*32103" to 
"34536". 

123. On page 43412, column 3. Table 3. 
insert a new mass 175 and intensity 
required and change limits for mass 176 
to read: 

174 _ 

175 5 to 9 percent of mass 174 

176 96 to 101 percent of mass 174 

124. On page 43418, column 1. section 

2.3, line 5. delete the words "or 
external". 

125. On page 43418, column 2. section 

4.2. line 4, insert "benzidine" between 
the colon and "benzo(a)anthracene". 

126. On page 43418. column 2, section 

4.2, line 7, change "B-naphthylamine" to 
"/Sf-naphtylamine". 

127. On page 43418. column 3. section 

5.5, line 2. change "(q" to "±*\ 

128. On page 43417, column 1. section 
6.7, line 15. change "ug/mL" to "yig/mL 

129. On page 43417, column 2. section 
6.13, line 9, change "lOuL" to "10 pL". 

130. On page 43417. column 3. section 
7.3.1, lines 4 and 5. change "ug/mL" to 
*>8/ml/\ 

131. On page 43417, column 3, section 

7.4, line 8, delete the words "or 
external". 

132. On page 43422, Table 1. line 20. 
change "a-picolinc (Synfuel)" to "a- 
Picoline (Synfuel)". 

133. On page 43422. Table 3, line 30 
fKGD 234), change "2.4-dimethyl phenol" 
to "2,4-dimethyl phenol-d3". 

134. On page 43424. Table 4, after the 
Temperature program footnote, change 

30-250 -CT to 8 # C/min to 250 *C". 

135. On page 43424, Table 5, line 1 (m/ 
z 51), change "30-80" to **30-60": and at 
line 4 (m/z 127). change "30-80" to "40- 
60". 

136. On page 43424, Table 5. add a 
new specification for m/z 365 and 
chonge the intensity required for mass 
441 to read: 

275 __ 

365 greater than 1 percent of mass 198 
441 present and less than mass 443 

Appendix B to Part 136—|Corrected) 

137. On page 43430, section 5, column 
3, first line under ’‘where:" 

delete the second *'**" to read: 
where: 

Xi; i - 1 Ion. arc the analytical results in 

138. On page 43430, section 7.(a). line 
4 change the phrase "spike in the matrix 
at the" to "spike the matrix at this". 

139. On page 43430. section 7.(b). line 
6, reverse the subscript and superscript 
of "S" from "SY* to **SY\ and change 
"others" to "other". 
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140. On page 43431. column 1. Tables 
of Student’s t Values, under column 
heading "Degrees of freedom'*, line 6, 
change *10" to '‘15 *. 

Appendix C to Part 136—(Corrected! 

141. On page 43433, column 3, section 
7.6 2, lines 16 to 19, delete the last 

sentence. 

. report. May 14. I960. 

|FK Doc. 85-234 Filed 1-3-85; 8:45 am) 

eaUNQ COOC SS40-S0-* 


40 CFR Part 136 

(FRL-2636-6! 

Guidelines Establishing Test 
Procedures for the Analysis of 
Pollutants Under the Clean Water Act 

Correction 

In FR Doc. 64-26189 beginning on page 
4X234 in the issue of Friday. October 26. 
19H4, make the following corrections: 

1. On page 43237. column 1, line 33, 
change “as" to "a". 

2. On page 43239. column 1. last line, 
c hange “Table" to 'Tables'*. 

3. On page 43242, column 2, EXHIBIT 
1. the heading over the last and the next 
to last columns should be changed to 
read: 

Matter of Tost Criteria Failures 
Start up » Ongoing ■ 

4. On page 43243. EXHIBIT 2. last 
column, line 7. change "HCl" to "HQ". 

7. On page 43250. column 2, first 
paragraph line 2, change "January 22" to 
“January 24". 

5 1 J6.3 ICorreclpd] 

8. On page 43251. Table IB heading, 
change "IB" to “IB". 

9. On page 43252, Table IB heeding, 
change TB" to “IB". 

10. On page 43253. Table IB heading, 
change “IB" to TB*\ 

11. On page 43253. Table IB, 
parameter 34. change “Maganese" to 
“Manganese". 

12. On page 43254. Table IB heading, 
change TB“ to “IB". 

13. On page 43255. Table IC. 
parameter 10. change 

Bonzo(b)fluroanlhene" to 
Benzojbjfluoranthene". 

14. On page 43257, Table ID. 
parameter 16. change "Chloroprapham" 
to “Chloropropham". 

APPENDIX A TO PART 136— 
(Corrected) 

15. On page 43201. column 1. table in 
section 1.1. change the CAS No. after 
trans-l,3-Dichlornprnpcne to “10061-02- 

0". 


16. On page 43261. column 1. table in 
section 1.1, change "1,1,1- 
Tetrachloroethane" and T.1,2- 
Tetrachloroethane" to T.1,1- 
Trichloroethane" and T.1.2- 
Trichloroethane". 

17. On page 43275. column 3. section 

12.2, line 3. change T000 X MDL" to 
“100 x MDL" 

18. On pages 43278, 43279, and 43260. 
delete handwritten page numbers “-208- 
**, “-209-" and "-210-" from the bottom of 
each page, respectively. 

19. On page 43262, column 1, section 
5.9, line 2. change “weighint" to 
"weighing". 

20. On page 43263. column 1. section 
M l. line 1. change "inital" to "initial". 

21. On page 43263, column 1, section 

8,2.5, line 4, change "promoters" to 
"parameters", 

22. On page 43263, column 2. section 

8.4, line 8, remove "of the". 

23. On page 43283. column 3. section 
8.4.3, line 7. change "outsied" to 
"outside". 

24. On page 43283. column 3, section 

8.5. line 8. change "(Sp)" to "(sj". 

25. On page 43264, column 1, section 
10.1 line 7, change "Columnm" to 
"Column". 

26. On pages 43266, 43267. 43268, and 
43269 delete the handwritten numbers 
243-", "-244-", "-24S-", and "-246-" at the 
bottom of each page, respectively. 

27. On page 43291, column 1. section 
5 6.3, line 2, change "issued" to "is 
used". 

28. On page 43294, column 1. section 
12.7, line 14, change “volumc:Volume“ to 
"volume:volume". 

29. On page 43294, column 3, section 

14.2, line 10. delete "xc". 

30. On pages 43297 and 43298 delete 
the handwritten numbers “-268-" and “- 
289-" from the bottom of each of the 
pages, respectively. 

31. On page 43304 delete the 
handwritten number "325" from the 
bottom of the page 

32. On pages 43311 and 43312, delete 
the handwritten numbers “-363-” and "- 
364-" from the bottom of each page, 
respectively. 

33. On page 43314, column 1. section 

5.6.2, line 2. change “Super to "Supel-*\ 

34. On pages 43319 and 43320. delete 
typed numbers "407-“ and “406-" from 
the bottoms of the pages, respectively. 

35. On page 43321, column 2. section 

2.1, line 5, change “exchagned" to 
"exchanged". 

36. On page 43326, column 3. Table 3, 
in the first footnote, change the 
subscript to lower case “s 

37. On page 43326, column 3. Table 4. 
under the column heading "Single 
analyst precision", line 12, change 
“0.4 lX + 0.65" to “0 41 X - 0.85“. 


38. On page 43326. column 3, Table 4. 
in the First footnote, change “X"' lo 
“X' 

39. On pages 43327 through 43336, 
delete the typed numbers "-451-" 
through “-460-" from the bottom of each 
page, respectively. 

40. On page 43339. column 3, section 

8.5. change PO=90%" to *P*WX". 

41. On pages 43342 and 43343, delete 
the typed numbers “-496-" and “-497-" 
from the bottom of each page, 
respectively. 

42. On page 43344. column 3. section 

3.2, line 7. change "table 1" to 'Table 1". 

43. On page 43344. column 3. section 

4.1, line 17, change superscript from 
"identified 1 -*' to "identified^**. 

44. On page 43349. column 3. Table 3, 
line 6 under the heading “Parameter" 
change syllabification from 
“Benzo(b)fiuo-ranthene“ to 
“Bcnzojbjfiuor-anthene". 

45. On page 43349, column 3. Table 4. 
under column heading “Overall 
precision", line 14 (Naphthalene)* 
change “0.41X-0.74" to “0.41X ^ 0.74“ 

46. On pages 43350 through 43352, 
delete the typed numbers “-539-" 
through “-541-" from the bottom of each 
of the pages, respectively. 

47. On page 43357, column 2, Table 1. 
first three parameters, delete the space 
between the prefix “Bis" and the 
following parenthesis. 

48. On pages 43358 and 43359. delete 
the typed numbers “-576-" and "-5T9-" 
from the bottoms of each of the pages, 
respectively. 

49. On page 43361. column 1, section 

6.5, line 1, change “Il.OO^g/^L)" to 
"( 1.00 mIplLY'. 

50. On page 43362. column 1. section 

8.2.1, line 5, change "109“ to TO". 

51. On page 43362. column 1. section 
8.2.4, lines 2 and 3, delete space between 
the “fi" and the “g“ to read “p.g/L“. 

52. On page 43364. Table 2. third 
symbol explanation at the bottom of the 
table, change "P,P." to “P. P," 

53. On pages 43366 and 43367. delete 
the typed numbers “-614-" ond 

from the bottoms of each page, 
respectively. 

54. On page 43368. column 2, section 

3.1.1, line 2. change “cleand" to 
"cleaned". 

55. On page 43370, column 1. section 
6.10, line 5, change "ML" to "mL". 

56. On page 43370, column 1. section 

7.1.1, line 9, change “n/z" to Tn/x". 

57. On page 43373, column 3. Table 
under section 1.1. change 
'Trichloroethane" to “Trichloroethane". 

58. On page 43378. column 1. section 

13.1, line 4. change “m/z quantitate" to 
“m/z to quantitate." 
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59. On page 4337a column 3. Table 4. 
eighth parameter. change *1,1- 
Dichloroethenc" to "1,1- 
Dichloroethane". 

80. On page 43379, Table a for 
Toluene under the column heading 
Range fur P, change the range from "47- 
162 to "47-150". 

61. On page 43379. Table 5. 29th 
parameter change “Trichlorocthane" to 
"Trichloroethcnc". 

62. On page 43379, Table 5, change 
"Trichlorofluoromethenc" to 
"Trichlorofluoromethnne". 

63. On page 43380, Table 6, change 
"1.1.2=Trichloroethane" to "1.1.2- 
Trichiorocthane". 

64. On page 43380, Table 6. for the 
1,1.2-Trichloroethane, under the column 
heading. Accuracy, change "0.R5 + 1.71" 
to "0.950+1.71". 

65. On page 43381 through 43364. 
delete the handwritten numbers "-704-". 
"-705-". -70B-". and "-707-", from the 
bottom of each of the pages, 
respectively. 

GO. On page 43386. column 2. section 
6.4 line 2. change "H*S0 4 " to "lbSO." 

67. On page 43386. column 3. section 
7.2.2, Equation 1, put a line between the 
numerator and denominator to read: 


(AJtCJ 


66. On page 43389. column 3, section 
17. title, line 2, change "(2,3.7ATCDOl" 
to "(23.7.B-TCDD)". 

69. On page 43390, column 2. Table 1. 
change "Bis(2-«thylhexl) phthalate" In 
"Bis(2-ethylhexyl) phthalate'*. 

7a On page 43392. Table 7. under the 
column heading "Single analyst 
precision" change " S/ '* to "s/ 

71. On page 43392. Table 7. under the 
column heading "Overall precision" on 
line 11. change "0.3.0x" to "0.3Qx", 

72. On page 43393, Table 7, under 
column heading "Single analyst 
precision" change "S** " to "s/ ". 

73. On pages 43394 through 43406 
delete the handwritten numbers "-764-**, 
**-765-". "-760-". "-767-**. "-768-". 

789-**. "-770-**, "-771-", "-772-". "-773- 
", "-774-". "-775-". and "-776-" from 
the bottoms of each of the pages, 
respectively. 

74. On page 43409. column 1, section 
7.4.2, line 5. insert a division sign "/** 
between the two parenthesized 
expressions for area to reud: R = (area at 
m»/z)/(area at nti/z|. 

75. On page 43412 column 1. Table 1. 
17th entry, change "1,1-dichloroethane" 
to "1,1-dichloroethene". 

76. On page 43412, column 2 Table 2 
line 8, change "Chloiwthene-d5" to 
"Chloroethane-d5'*. 

77. On page 43417. column 2. section 
6.13, line 4. change "1.00 pL" to "1.00 

«nir. 

78. On page 43418, column 1, section 
7AX line 10. change "R,=R," to "R, > 

*v'. 


79. On page 43416 column 1. section 

7.4.4. line 20. change "/(R,„-R, + ir to 

"/(R«-RJ(R f + ir. 

80. On page 43418, column 1. section 

7.4.4. line 21, chunge V to read; "R/\ 

81. On page 43418, column 2 section 
7.5.1. line h add a parenthesis after C, to 
read: RF-(A, X CJ/(A* X CJ, where 

62 On page 4342a column 3, section 

13.4. line 1. change "Massesd" to 
"Masses". 

83. On page 43421, column 2 section 
162. line 1, change "/Ml" to *'/mL". 

84. On page 43423, Table 3. 21 lines 
from the bottom (ECD 372), change 
detection limit from "50" to *10". 

85. On page 43424. Table 2 footnote 2 
change "accepted" to "acceptable" 

66 On page 43424, Table 4. line 1 
(ECD 164). change "ins** to "inf*. 

87. On page 43424, Table 4. after the 
footnote beginning with the word 
"Column:" change "icLd.” to "Ld.". 

Appendix B to Part 136—{Corrected) 

8& On page 43430, column 3, section 
7.(b), second line after the equation, 
start the line at the left hand margin and 
merge the following line to read as 
follows: "calculated MDL and process 
the samples through the . . 

Appendix C to Part 136—{Corrected! 

69. On page 43434, column 2 section 

10.4. line a chunge "+5" to "±5" 

BJLUHO COOi 1S0S~tt-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 136 

(FRL-2737-3) 

Guidelines Establishing Test 
Procedures for the Analysis of 
Pollutants Under the Clean Water Act; 

Correction 

agency: Environmental Protection 
Agency (EPA). 

actvon: Proposed rule; correction. 

summary: This document corrects 
proposed Guidelines Establishing Test 
Procedures for the Analysis of 
Pollutants that appeared at page 43437 
in the Federal Register of October 28, 
1984 (49 FR 43437). FR Doc. 84-28349. 
This action is necessary to correct 
typographical errors. 

dates: Comments on the proposed rule 
*nuit be submitted on or before January 

10.1985. 

rOR FURTHER INFORMATION CONTACT. 

Dr. Robert Medz, Environmental 
Monitoring Systems Division, Office of 
Research and Development (RD-680), 
401 M Street, SW., Washington, D.C 
20400. Telephone Number (202) 382- 
5792. 


Dated. December 11.1964. 

Bernard D. Goldstein. 

Assistant Administrator. Office of Research 
and De vetopmenL 

The following corrections are made in 
FR Doc. 84-28349 appearing on 43437 in 
the issue of October 28.1984. 

1. On page 43437, column 1, under 
adoress:. lines 3 and 4. change "Water 
and Waste Management Monitoring 
Research Division" to "Environmental 
Monitoring Systems Division". 

2. On page 43437. column 1. under FOR 
FURTHER INFORMATION CONTACT, line 3. 
change "5788" to "5792". 

3. On page 43437, column 2. line 1. 
insert after "(GS) methods," the phrase. 
"2 high pressure liquid chromotography 
(HPLC) methods,". 

4. On page 43437, column 2. line 25, 
change "matriefes" to "matrices". 

5. On page 43437, column 3. last 
paragraph, line 9, change 
‘Tetrachloride" to “tetrachloride". 

8. On page 43439. Table IC„ parameter 
10, change "Acid" to "add"; parameter 
18. change "Butyl Phthalate" to "butyl 
phthalate"; parameter 42. change 
"Dibromochlorobenzene" to 
Dibromochloromethane". 

7. On page 43440, Table 1C parameter 
85, change "Chloride" to "chloride"; 
parameter 68. change "Dinitrophenol" to 
"dinitiophenol". 


8. On page 43440. Table 1C parameter 
88, Naphthalene, under the column 
heading HPLC add "810". 

9. On page 43440. Table 1C parameter 
113. delete the hyphen between 
"Tetrachloro" and "dibenzo" to read: 
"2,3,7.8-Tetrachlorodibenzo-p-dioxin". 

10. On page 43440. Table IC footnote 
8, Insert "Agency" after the words 
"United States Environmental 
Protection". 

11. On page 43441, Table ID. 
parameter 4, change "Atratpm" to 
"Atraton" and In parameter 22. change 
"Dcmcnton-S" to "Demeton-S". 

[FR Doc. 85-235 Filed 1-3-85; 8:45 am) 

Si LUNG COOC 166ft SO M 


40 CFR Part 136 
(FRL-2638-81 

Guidelines Establishing Test 
Procedures for the Analysis of 
Pollutants 

Correction 

In FR Doc. 84-26349 beginning on page 
43437 in the issue of Friday. October 28, 
1984. make the following correction: 

1136.3 (Corrected] 

In § 138.3. Table ID. page 43441, 
parameter 17. correct "2,4 -D" to read "2. 
4-D". 

SIUJNO COOE 1506-01-41 
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January 4, 1985 


Part VII 

Department of 
Education 

Innovative Programs for Severely 
Handicapped Children; Auxiliary Activities; 
Proposed Annual Funding Priorities and 
Application Closing Date for Transmittal 
of New Applications for Fiscal Year 1985 
Awards; Notice 
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DEPARTMENT OF EDUCATION 

Office of Special Education and 
Rehabilitative Services 

Auxiliary Activities; Innovative 
Programs for Severely Handicapped 
Children 

agency: Department of Education. 
action: Notice of Proposed Annual 
Funding Priorities. 

summary: The Secretary proposes 
annual funding priorities for the 
Auxiliary Activities—Innovative 
Programs for Severely Handicapped 
Children program. To ensure wide and 
effective use of program funds, the 
Secretary proposes seven priorities to 
direct funds to the areas of greatest 
need for fiscal year 1985. A separate 
competition will be established for each 
priority. 

oate: Comments must be received on or 
before February 4, 1985. 
address: Comments should be 
addressed to: R. Paul Thompson. Special 
Needs Section, Office of Special 
Education Programs. Department of 
Education. 400 Maryland Avenue, SW. 
(Switzer Building. Room 3511—M/S 
2313), Washington. DC. 20202. 

FOR FURTHER INFORMATION CONTACT: 

R. Paul Thompson. Telephone: (202) 732- 

1101. 

SUPPLEMENTARY INFORMATION: The 

Auxiliaiy Activities program, authorized 
by Section 624 of the Education of the 
Handicapped Act, supports research, 
development or demonstration, training, 
and dissemination activities which meet 
the unique educational needs of 
handicapped children and youth, and 
are consistent with the purposes of Part 
C of the Act (20 U.S.C. 1424). The 
Education of the Handicapped Act 
Amendments of 1983, Pub. L 98-199, 
included amendments to the provisions 
of Section 624. In accordance with this 
authority, the Secretary proposes to 
fund projects under the following 
priorities for fiscal year 1985. Project# 
wiU be funded for up to 36 months, 
except where otherwise indicated, 
subject to an annual review of progress, 
the availability of Federal funds, and 
other factors (see 34 CFR 75,251-75.253). 

Priorities 

(1) Nondireeled Demonstration 
Projects for Severely Handicapped 
Children and Youth . This priority 
supports projects designed to 
demonstrate specific, viable procedures 
for meeting significant educational 
needs, including vocational needs/of 
severely handicapped (other than deaf- 
blind) children and youth. The content 


of the demonstration projects is limited 
only by the overall mission of the 
program—to demonstrate innovative 
and effective approaches to the 
education of severely handicapped 
children. Applicants proposing to 
conduct the projects must fully describe 
and justify the selection of the focus and 
particular approach to be demonstrated. 
Approximately $700,000 is expected to 
be available for issuing up to six awards 
under this competition. 

(2) Approaches to Total Life Planning 
for Deaf-blind Children and Youth. This 
priority supports projects which 
implement innovative procedures for the 
development of total life planning for 
deaf-blind children and youth. The 
planning must include: (1) Assessment 
of a broad range of skills and 
capabilities including, but not limited to. 
cognitive, linguistic, affective, and 
psychomotor functioning of the project 
participants; (2) identification of 
services which are essential to meet the 
needs of the participants and which will 
maximize their potential as they 
approach adulthood: (3) development of 
strategies for individualized life 
planning for each project participant, 
with provision for modifying the 
planning on at least an annual basis: 
and (4) development of strategies for 
applying individualized planning to 
deaf-blind children and youth not served 
by the projecL These projects may: (1) 
Begin activities from the time children 
are identified as handicapped and 
include planning for preschool education 
through vocational education and 
rehabilitation services as appropriate, 
emphasizing the transition of such 
children from educational to home and 
community environments: and (2) 
encourage the active involvement of 
parents in promoting the implementation 
of total life planning for these children. 
Approximately $600,000 is expected to 
be available for issuing up to five 
awards under this competition. 

(3) Skills Training. Placement, and 
Supported Employment for Deaf-Blind 
Youth. This priority supports projects 
which design. Implement, and 
disseminate information about 
innovative practices in the 
prevocatlonal and vocational skills 
training, work site placement, and 
supported employment of deaf-blind 
youth. The practices must extend 
beyond, expand upon, complement, or 
supplement existing successful 
practices. These projects may also 
include feasible applications of 
techniques still in the development stage 
in research and other experimental 
programs. Four characteristics 
distinguish these programs from 
traditional vocational education 


programming for deaf-blind children and 
youth. These programs are designed t<>- 
(1) Provide employment opportunities 
for youth lacking the potential for 
unassisted competitive employment or 
those not eligible for vocational 
rehabilitation benefits: (2) provide, in 
combination with other federal. State 
and local funding services, ongoing 
training supervision and support 
services without the expectation of 
unassisted competitive work; (3) provide 
on employment focus directed toward 
the achievement by deaf-blind youth of 
the same goals (security, mobility, 
quality of life, and income level) sought 
by nonhandicapped workers: and (4) 
incorporate a variety of support 
strategies and techniques to assist a 
service agency in providing training to 
deaf-blind individuals at work sites. 
Approximately $600,000 is expected to 
be available for issuing up to five 
awards under this competition. 

(4) Non-directed Demonstration 
Projects for Deaf-Blind Children and 
Youth. This priority supports projects 
designed to demonstrate specific, viable 
procedures for meeting significant 
educational needs of deaf-blind children 
and youth. The content of the 
demonstration projects is to focus upon 
the overall mission of the program—to 
demonstrate innovative and effective 
approaches to the education of deaf- 
blind children and youth in the least 
restrictive environment with the goal of 
providing educational programs for 
these children and youth in regular 
school settings. Projects, in particular, 
must be designed to demonstrate 
functional and viable procedures in such 
areas as the design, implementation, and 
evaluation of age appropriate curricula 
and the provision of related services for 
the education of deaf-blind children and 
youth. 

For the purposes of this priority, the 
term “related services'* means 
transportation and such developmental, 
corrective, and other supportive services 
as are required to assist a handicapped 
child to benefit from special education, 
and includes speech pathology and 
audiology, psychological services, 
physical and occupational therapy, 
recreation, early identification and 
assessment of disabilities in children, 
counseling services, and medical 
services for diagnostic or evaluation 
urposes. The term also includes school 
eolth services, social work services in 
schools, and parent counseling and 
training. See 34 CFR 300.13. 

Each applicant proposing to conduct a 
project must fully describe and justify 
the selection of the focus and particular 
approach to be demonstrated. 
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Approximately $800,000 is expected to 
be available for issuing up to five 
a wards under this competition. 

(5) State-wide Systems Change. This 
priority supports which design, 
implement evaluate, and disseminate 
information about a model for the State¬ 
wide delivery of comprehensive special 
education and related services to 
severely handicapped children and 
youth (including deaf-blind children and 
youth), ages birth through 21. within a 
particular State. Such a design must 
utilize and enhance existing service 
delivery systems for these chrldren. 
Particuisr attention should be placed on 
ensuring that deaf-blind children are 
properly integrated into these systems 
since services to this group are often 
provided through a combination of 
regional. Federal, State and local service 
providers. Federal programs with which 
the projt>cU should be coordinated 
include Early Childhood State Plan 
projects (34 CFR Part 309). the Services 
for Deaf-Blind Children program (34 CFR 
Part 307), and vocational education 
activities. Each project must develop a 
system which will—(1) develop a 
comprehensive description of services 
for severely handicapped children 
within a State; (2) complete an extensive 
analysis of the current sendee delivery 
*y stem; (3) design an improved 

• nmprehensive State-wide model for the 
delivery of educational sendees to 
maximize the potential of severely 
handicapped children and youth; (4) 
implement the model of State wide 
services on s pilot basis under 
systematic and carefully documented 
conditions; (5) design and implement an 
evaluation plan for each of the project 
( omponents; (0) disseminate information 
about the mode’s findings and 
recommendations; (7) establish and 
utilize an advisory committee; and (6) 
maintain a performance measurement 
system to monitor all project activities. 

In the past few years, contracts have 
been awarded to establish similar State¬ 
wide service delivery systems. Staters 
receiving these contracts are not eligible 
for funding under this priority. These 
States are Georgia. Hawaii. Illinois. 
Kansas. Minnesota. Montana. New 
York, Oregon. Washington. Utah, and 
Wyoming. 

Projects under this priority will be 
funded through cooperative agreements 
with the Secretary. Approximately 
$1,672,500 is expected to be available for 
issuing up to 13 grants or cooperative 
agreements under this competition. 

(6) Communication Skills 

Dt vrlopment for School-age Deaf-Blind 
Children and Youth, This priority 
supports projects which identify critical 


educational problems in developing 
communication skills in school-age deaf- 
blind children, ages 6 through 21. design 
and demonstrate innovative programs to 
effectively resolve such problems, and 
disseminate information about project 
findings and recommendations. Projects 
should address one of the following 
issues—(1) appropriate communication 
modes; (2) standardized procedures of 
communication (language) sampling 
within a range of social contexts, (3) the 
sequence of communicative behaviors 
that follow the presymbolic stage and 
are predictive of later linquistic or 
communicative functioning; (4) 
procedures for assessment of 
communicative exchanges between 
deaf-blind persons and others (parents, 
siblings, peers, teachers, etc.); (5) 
effective intervention strategies that 
facilitate effective communicative 
exchanges between deaf-blind persons 
and others: or (6) procedures for 
selecting and evaluating technological 
aids with attention to the vocabulary 
and linguistic features appropriate to 
each device and its individual user. 
Approximately $1,050,000 is expected to 
be available for issuing up to 14 grants 
with each grant averaging $75,000 
annually These grants will be awarded 
for 24 months or less. 

(7) Social and Community Skills 
Development for Severely Handicapped 
Children and Youth. This priority 
supports projects which design, 
implement, and evaluate innovative 
procedures which Increase the skills and 
opportunities of severely handicapped 
(including deaf-blind) children and 
youth to socially interact with peers and 
others in neighborhood and other 
community situations. These projects 
should seek to promote the development 
of new social skills, and improve the 
existing interactive skills, and 
additionally seek to ensure that the righl 
of such children and youth to participate 
In community activities outside of 
structured educational or intervention 
settings is not dependent upon a 
particular level of performance. Projects 
should focus on one or more of the 
following issues—(1) enhancing social 
skills; (2) reducing or eliminating social 
barriers; and (3) increasing opportunities 
for social participation. Projects which 
emphasize skill enhancement should 
provide opportunities for generalization 
to other settings. Activities preparing the 
community and/or neighborhood to 
support and adjust to the inclusion of 
severely handicapped children and 
youth should include parents, 
professionals, and non-handicapped 
peers as well as the general public. 
Projects which focus on increasing 


environmental opportunities should 
emphasize integrated settings and 
provide opportunities for expanding 
available effective experiences. Project 
activities should focus on two or more 
small groups of two or more severely 
handicapped children and be co¬ 
directed by a parent and local 
educational agency professional 
Approximately $1,340,000 is available 
for issuing up to 16 grants with each 
grant averaging $83,750 annually. These 
grants will be for 24 months or less. 

Invitation to Comment 

Interested persons are invited to 
submit comments and recommendations 
regarding the proposed priorities. 

All comments submitted in response 
to these proposed priorities will be 
available for public inspection, during 
and after the comment period, in Room 
4615. Switzer Building. 330 C Street 
SW.. Washington. D.C. between the 
hours of 8:30 a.m. and 4:00 pjn.. Monday 
through Friday of each week except 
Federal holidays. 

(20 U.S.C 1424) 

(Catalog of Federal Domestic Assistance No. 
84.086. Innovative Programs for Severely 
Handicapped Children) 

Dated: December 81.1084. 

Cuiy L fane*. 

Acting Secretary of Education. 

|FR Doc. 85-202 Filed 1-3-85; 845 am) 

SfLUNQ COOC 4000-0 t-M 


Auxiliary Activities; Innovative 
Programs for Severely Handicapped 
Children 

agency: Department of Education. 
action: Application notice establishing 
closing date for transmittal of new 
applications for fiscal year 1985 awards. 

summary: Applications ore invited for 
new projects under the Auxiliary 
Activities—Innovative Programs for 
Severely Handicapped Children 
program. 

Authority for this program is 
contained in Section 624 of Part C of the 
Education of the Handicapped Act. (20 
U.S.C 1424) 

Applications may be submitted by 
public or private, profit or non-profit 
organizations and institutions. 

The Auxiliary Activities program 
supports research, development or 
demonstration, training, and 
dissemination activities consistent with 
Part C of the Act that meet the unique 
educational needs of handicapped 
children and youth, including those who 
are severely handicapped This 
application notice, however, addresses 
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only those priorities under Section 624 
of the Act proposed by the Secretary for 
fiscal year 1985 awards under the 
Auxiliary Activities—Innovative 
Programs for Severely Handicapped 
Children and Youth program. 

Closing date for transmittal of 
applications: An application for a new 
protect must be mailed or hand 
delivered on or before April 8,1985. 

Applications delivered by mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education. Application Control Center. 
Attention: CFDA Number 84.066,400 
Maryland Avenue. SW.. Washington. 

D C. 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S, Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1J A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 

Each late applicant will be notified 
that its application will not be 
considered. 

Applications delivered by hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education. Application Control Center, 
Room 5673. Regional Office Building 3. 
7th and D Streets. SW., Washington. 

D.C. 

The Application Control Center will 
accept hand-delivered applications 
between 8:00 a.m. and 4:30 p.m. 
(Washington. D.C. time) daily, except 
Saturdays. Sundays, and Federal 
holidays. 

An application for a new project that 
is hand delivered will not be accepted 
by the Application Control Center after 
4:30 p.m. on the closing date. 

Available funds: It is estimated that 
approximately $6,562,500 will be 
available for support of 64 new projects 
under this program in fiscal year 1985. 
This estimate does not bind the 


Department of Education to a specific 
number of grants or cooperative 
agreements or to the amount of any 
grant or cooperative agreement unless 
that amount is otherwise specified by 
statute or regulations. Grant or 
cooperative agreement approval is for 
the time period indicated in each 
priority. Funding beyond the first year 
period is subject to an annual review of 
progress, avail abili ty of funds, and other 
factors (see 34 CFR 75.251-75.253). 

Priorities for funding: The selection of 
priorities was based upon: (1) A 
comprehensive review of the program's 
history, including the number of 
responses to various requests for 
proposals and responses to the 1982. 
1983, and 1984 grant competitions; and 
(2) an analysis of comments from 
professionals serving severely 
handicapped and deaf-blind children as 
to perceived needs in the field. The 
priority areas are listed in the table 
following. For further information on 
each selected area, applicants may 
consult the regulations and proposed 
annual funding priorities. 


Priority Areas —Innovative Programs for 
SEVERELY HANDICAPPED OULORtN, Fr*CAL VfAR 
f 965 
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Application forms: Application forms 
and program information packages are 
expected to be available on February 4. 
1985. These materials may be obtained 
by writing to the Special Needs Section, 


Special Educational Programs. 
Department of Education. 400 Maryland 
Avenue SW. (Switzer Building. Room 
3511. M/S 2313). Washington. D.C. 

20202. Applications must be prepared 
and submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information is only intended to aid 
applicants in applying for assistance. 
Nothing in the program information 
package is intended to impose any 
paperwork, application content, 
reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 

The Secretary strongly urges that the 
narrative portion of the application not 
exceed 20 pages in length. The Secretarv 
further urges that applicants submit only 
the information that is requested. 

(Approved by the Office of Management ami 
Budget under control number 1020-0038) 

Applicable regulations: Regulations 
applicable to this program include the 
following: 

(a) Regulations governing the 
Auxiliary Activities program (34 CFR 
Part 315). Final regulations for this 
program were published on July 9,1964 
(49 FR 28020). A notice of proposed 
annual funding priorities for this 
program is published in this issue of the 
Federal Register. Prospective applicants 
are advised that the proposal annual 
funding priorities are subject to 
modification in response to public 
comments submitted within 30 days of 
publication. In the event any substantive 
changes are made in any of the priorities 
or other requirements for new projects, 
applicants will be given the opportunity 
to amend or resubmit their applications 

(b) The Education Department 
General Administrative Regulations 
(EDGAR) (34 CFR Parts 74, 75. 77. and 
78). 

FOR FURTHER INFORMATION CONTACT: 

R. Paul Thompson. Special Needs 
Section, Special Education Programs, 
Department of Education. 330 C Street. 
SW. (Switzer Building. Room 4615). 
Washington, D.C. 20202. Telephone (202) 
732-1161. 

(20 U.S.C. 1424) 

(Catalog of Federal Domestic Assistance No 
84.088; Auxiliary Activities—Innovative 
Programs for Severely Handicapped 
Children) 

Dated: December 31.1984 
Gary L. (ones. 

Acting Secretary of Education. 

|FR Doc. 05-263 Filed 1-3-415; 6:45 am) 

BILLING COOC *000-0 
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SMALL BUSINESS ADMINISTRATION 

13 CFR Part 123 

(Revision 11; Arndt 3) 

Disaster Program for West Coast 
Fisheries 

agency: Small Business Administration. 
action: Interim final rule. 

Summary: This regulations implements 
new section 23 of the Small Business 
Act which was added by Pub. L 98-473 
and which authorizes the Small Business 
Administration (SBA) to make economic 
injury disaster loans to small concerns 
suffering as a result of West Coast 
ocean conditions between June 1982 and 
December 1983 commonly known as El 
Nino. Because of the emergency nature 
of this subject SBA is publishing this 
rule in interim final form, but solicits 
public comments on the matter. 
EFFECTIVE DATE; January 4. 1985. 
address: Comments should be sent to 
(he Deputy Associate Administrator for 
Disaster Assistance, Room 820.1441 L 
Street NW. Washington. D.C. 20416. 

FOR FURTHER INFORMATION CONTACT: 

Bernard Kulik. Deputy Associate 
Administrator for Disaster Assistance. 
Telephone (202) 653-6879. 

SUPPLEMENT ARY INFORMATION: On 
October 12,1984, the President signed 
Pub. L 98-473. which, among other 
things, added a new section 23 to the 
Small Business Ad authorizing SBA to 
make economic injury disaster loans to 
small concerns suffering as a result of 
West Coast ocean conditions commonly 
known as El Nino occurring between 
June 1982 and December 1983. The 
statute here implemented is, in the 
words of its Senate sponsor, (Senator 
Gorton): 

• * ’carefully designed to ensure that il does 
nol become an entitlement for Industry. The 
fisherman must demonstrate * • • that their 
injury is directly attributable to El Nina 
Business with only a peripheral relationship 
to fishing will not be eligible for the loans 
**|130 Cong. Rec. S 8017 (daily cd ). June 28, 
1964| 

A similar statement was made by the 
sponsor in the House of 
Representatives. Congressman Bosco 
1130 Cong. Rec. H 1631 (daily cd.) March 
15.1984). Accordingly, the regulation is 
limited to events and the time periods 
stated In the statute, and to small 
business concerns directly injured by El 
Nino during those periods. 

The incident date of mid October 1962 
is based on information received from 
the National Oceanic and Atmospheric 
Administration of the U.S. Department 
of Commerce (NOAA) as the 


approximate time when the effects of El 
Nino were first experienced by the West 
Coast fishing Industry. 

Since these loans will be made 
pursuant to section 7(b)(2) of the Small 
Business Act. (15 U.S.C. 636) they will be 
made at interest rates not to exceed 4 
percent and will only be available to 
applicants unable to obtain credit from 
non-Federal sources on reasonable 
terms and conditions, taking into 
consideration prevailing rates and terms 
in the community in or near where the 
concern transacts business, for similar 
purposes and periods of time (section 
3(h) of the Small Business Act.) 

This regulation substantially tracks 
the statute and is of an emergency 
nature, requiring prompt 
implementation. Therefore. SBA is 
adopting this interim regulation in final 
form without prior public participation. 
SBA nevertheless invites public 
comments, and reserves the right to 
modify this regulation in light of 
comments received through future 
rulemaking procedures. 

Regulatory Impact 

Hiis regulation is not a major rale for 
purposes of EO. 12291 since it is not 
likely to result in an annual economic 
effect of $100 million or more, or to 
result in a cost increase for anyone 
anywhere, nor to have an adverse effect 
on competition or employment. For 
purposes of the Regulatory Flexibility 
Act. 5 U.S.C. 601 et seq., it will have a 
significant economic impact on a 
substantial number of small entities. For 
purposes of Section 603 of the Act the 
following information is offered: 

1. The reason why this rule is being 
adopted its objectives and legal basis 
have been indicated above. 

2. The regulation will apply to all 
small business concerns applying for 
economic injury assistance pursuant to 
section 7(b)(2) of the Small Business 
Act 15 U.S.C. 636, as a direct result of El 
Nino related ocean conditions off the 
West Coast of the United States during 
1982/1963. Since SBA has no experience 
with El Nino related economic injuries, 
it is not possible to estimate the number 
of small concerns affected by this 
regulations. 

3. There are no reporting or record¬ 
keeping requirements specifically 
inherent in this regulation. However, 
applicants will be required to 
substantiate their requests for 
assistance. 

4. There are no Federal rules which 
duplicate, conflict with, or overlap this 
regulation. 

5. There are no significant alternatives 
to this regulation, which closely tracks 
the underlying statute. The 


commencement date of mid October 
1982 has been selected on the advice of 
NOAA. as set forth above. 

This regulation is intended to 
implement section 111 A of Pub. L 98- 
473, adding a new section 23(1) to the 
Small Business AcL It will permit the 
dispensing of disaster assistance to 
small concerns adversely affected by 
the oceanic conditions described above. 
There are no monetary costs or adverse* * 
effects inherent on this rale. 

Since this regulation carries no 
reporting or record-keeping requirement, 
i! is not subject to the Paperwork 
Reduction Act of 1980, Pub. L 98-511. 

List of Subjects in 13 CFR Part 123 

Disaster assistance, loan programs/ 
business. Small businesses. 

PART 123—| AMENDED 1 

Accordingly, pursuant to secs. 7(b)(2) 
and 23(1) of the Act. 15 U.S.C. 636 and 
850. a new g 123.42 is added to Subparl 
C (Economic Injury Disaster Loans) of 
Part 123 of title 13 of the Code of Federal 
Regulations, and the Table of Contents 
revised lo add the new g 123.42 to 
Subpart C In the appropriate place: 

$123.42 El NIno-Retated Economic Injury 

(a) SBA is authorized by Pub. L 98- 
473 to provide financial assistance, 
pursuant to section 7(b)(2) of the Small 
Business Act (15 U.S.C. 636). to small 
business concerns involved in the 
fishing industry-, which suffered 
substantial economic injury as a direct 
result of recent El Nino-related ocean 
conditions which occurred during the 
period beginning with June 1982 and 
ending with December 1983. 

(b) The terra “recent F.1 Nino-related 
ocean conditions"' means those 
conditions (including high water 
temperatures, scarcity of prey and 
absence of normal upwellings) which 
occurred m the eastern Pacific Ocean off 
the west coast of the North American 
Continent beginning on or about mid 
October 1982 and which resulted from 
the climatic conditions occurring in the 
Equatorial Pacific during 1982 and 1983. ^ 

(c) The term "Fishing industry" means 
any trade or business involved in (1) the 
catching, taking, or harvesting of fish 
(whether or not sold on a commercial 
basis), (2) any operation at sea or on 
land, in preparation for, or substantially 
dependent upon, the catching, taking or 
harvesting of fish, and (3) the processing 
or canning of fish (including storage, 
refrigeration and transportation of fish 
before processing or canning). 

(d) The term "fish" means finfish, 
mollusks. crustaceans, and all other 
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Administrator. 

[FR Doc 65-266 Filed l-i~65. 645 am) 
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DEPARTMENT OF ENERGY 

Office of Conservation and 
Renewable Energy 

10 CFR Part 440 

[Docket No. CAS-RM-80-5081 

Weatherization Assistance for Low- 
Income Persons 

agency: Office of Conservation and 
Renewable Energy. Department of 
Energy. 

action: Interim final rule. 

summary: The Department of Energy is 
issuing an interim final rule for the 
program for VVeatherization Assistance 
for Low-Income Persons to implement 
changes made to the program by the 
Human Services Reauthorization Act of 
1984. The principal amendments to the 
program: allow States the option of 
using the eligibility requirements of the 
Department of Health and Human 
Services* Low-Income Home Energy 
Assistance Program (LIHEAP); add 
replacement furnaces and boilers to the 
weatherization materials list: nllow the 
Secretary of Energy to add 
weatherization materials to the program 
without a rulemaking procedure; require 
States to spend an average of at least 40 
percent of their program costs 
(materials, program support and labor) 
for weatherization materials; allow 
States to average Iheir weatherization 
expenditures, not to exceed SI.600 per 
dwelling unit in the State, for materials, 
labor and program support; remove the 
$150 limit on the cost of making 
incidental repairs; and allow 
reweatherization of dwelling units 
partially weatherized during the period 
September 30,1975. through September 
30,1979. 

DOE will issue a separate rulemaking 
on an additional amendment to 
establish a performance fund of not less 
than 5 percent and not more than 15 
percent of the annual program 
appropriation, beginning in fiscal year 
1986. 

The amendments in this interim final 
rule give the States additional flexibility 
to develop and implement 
weatherization programs which are 
responsive to their needs and which 
increase their ability to conserve energy 
and assist low-income persons. Further, 
the amendments in this interim final rule 
will lessen the paperwork requirements 
on the States by eliminating certain 
requirements in the State Plan. 
dates: Effective date: February 4. 1985. 
Written comments must be received on 
or before February 4 . 1985. A public 
hearing will be held in Washington, 


D.C. on January 29,1985, from 9:30 a.m. 
to 5:00 p.m. (See Section lit Opportunity 
for Public Comment, for further 
information). 

adoresses: Public hearing location: 

U.S. Department of Energy. Forrestal 
Building. Room IE-245,1000 
Independence Avenue. SW.. 

Washington. D.C. 20585. 

All written comments (three copies) 
and requests to speak at the hearing 
should be addressed to Conservation 
and Renewable Energy. Department of 
Energy, Office of Hearings and Dockets, 
Forrestal Building. Room 6B-025.1000 
Independence Avenue. SW., 

Washington. D.C 20585, (202) 252-9319. 
FOR FURTHER INFORMATION CONTACT: 
Greg Reamy. Office of Weatherization 
Assistance Programs, Conservation 
and Renewable Energy, Department of 
Energy. Mail Stop 5G--023. Forrestal 
Building. 1000 Independence Avenue, 
S.W., Washington. D.C 20585, (202) 
252-2207 

Pamela M. Pelcovits. Office of General 
Counsel. Department of Energy, Mail 
Stop 6B-144. Forrestal Building* 1000 
Independence Avenue, S.W., 
Washington. D.C 20585. (202) 252- 
9517. 

SUPPLEMENTARY INFORMATION: 

I. Introduction and Background of the 

Program 

II. Amendment* to the Wealhertiuition 

Assistance Program 

III. Opportunity for Public Comment 
IV Environmental. Regulatory Impact 

Regulatory Flexibility. Paperwork 
Reduction Act. and Coordinating Agency 
Reviews 

1. Introduction and Background of the 
Program 

Introduction 

The Department of Energy (DOE) is 
amending the regulations for the 
Weatherization Assistance for Low- 
Income Persona Program. (Program, or 
WAP). 10 CFR Part 440. issued under 
Title IV of the Energy Conservation ond 
Production Act as amended. Pub. L 94- 
385. 90 Stat. 1150 (42 U.S.C 6861 et seq.) 
(Act or program statute). The purpose of 
today's action is to implement changes 
required by the recent passage of the 
Human Services Reauthorization Act of 
1984, Pub. L 98-558, Stat. (Amending 
Act). These changes will increase State 
and local flexibility in operating the 
Weatherization Assistance Program. 

Background of the Program 

The Act authorized DOE to establish 
a program to weatherize the homes of 
low-income persons, particularly those 
who are elderly or handicapped. The 
program is intended to reduce national 


energy consumption, particularly of 
imported oil. and to reduce the impact of 
higher fuel costs on low-income families. 
Funds are provided to install insulation 
storm windows, caulking and 
weatherstripping, and to make furnace 
efficiency modifications and other 
improvements to conserve energy. 

DOE currently makes grants to States 
the District of Columbia, and under 
certain circumstances, Indian tribal 
organizations. The Governor of each 
State, or his designee, applies for, 
receives and administers the grant 
funds. The funds are distributed by the 
States and the District of Columbia to 
local governments and non-profit 
organizations to weatherize homes. 
Certain Indian tribal organizations also 
administer Federal funds and perform 
weatherization activities under this 
program. 

Funds are allocated by DOE through * 
formula which reflects the relative need 
for weatherization assistance among the 
States. The formula takes into account 
the number of low-income households, 
the percentage of total residential 
energy used for space heating and 
cooling, and the number of heating and 
cooling degree days in each State 

Administrative Requirements 

DOE has determined that the 
proposed rulemaking requirements of 
the Department of Energy Organization 
Act (42 U.S.C. 7191) (DOE Act) and the 
Administrative Procedure Act (5 U.S.C. 
553) (APA) should not be followed with 
respect to the changes to the WAP rules 
made by this action. Section 501(c)(1) of 
the DOE Act provides that when a 
showing has been made that "no 
substantial issue of fact or law exists' 
and that such rulemaking is "unlikely to 
have substantial impact on the Nation's 
economy or large numbers of individuals 
or businesses," such rulemaking can be 
issued in accordance with the minimal 
APA requirements. Further, section 
553(b) of the APA provides that except 
where notice and hearing are required 
by statute, the requirement for a notice 
of proposed rulemaking does not apply 
when the agency "for good cause finds 
(and incorporates the finding and a brief 
statement of the reasons therefore in the 
rule issued) that notice and public 
procedure there upon arc impracticable, 
unnecessary or contrary to the public 
Interest." 

Since the changes made by this 
interim final rule are mandated by the 
Amending Act and, in large part, track 
the statute, DOE believes that they can 
raise no "substantial issue of law or 
fact" and have no "substantial impact 
on the Nation's economy or large 
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numbers of Individuals or businesses." 
d5 re quired by section 501(c)(1) of the 
OOF. Act. Further, the notice and 
comment procedures of the APA are 
waived in accordance with section 
553 (b). DOE finds it is In the public 
interest to have those very recent 
statutory changes implemented in the 
program without delay and within this 
grant cycle, which commences in the 
next few weeks. This would be 
impracticable if DOE proceeded with a 
notice of proposed rulemaking at this 
time. 

DOE has made some changes to the 
(vtjuirements for State Plans only in 
order to monitor conformance with the 
new substantive changes to the 
regulations, and DOE has kept these 
arl ministrative changes to the minimum. 
However, DOE Is providing an 
opportunity for public comment on these 
changes and may consider additional 
changes to the regulations as a result of 
the comments at a later date. 

11 Amendments to the Weatherization 

Program 

In this interim final role. DOE is 
incorporating the amendments to the 
program required by the I lumen 
Services Reauthorizaticm Act of 1964 
which will give the Statin more 
flexibility in operating their programs. 
These amendments will expand both the 
approach to weatheriziag a home and 
this universe of low-income households 
eligible for assistance. The principal 
a 'HTuimenU: allow States the option of 
using the eligibility requirements of the 
Department of Health and Human 
Services' Low-Income Home Energy 
Assistance Program (UltEAPJ; add 
replacement fumances and boilers to 
the weathertzation materials list allow 
the Secretary of Energy to add 
weatherization materials to the program 
without a rulemaking procedure; require 
States to spend an average of at least 40 
percent of their program costa 
(materials, program support and labor) 
for weatherization materials; allow 
States to average their weather nation 
< xpenditures, not to exceed Si .600 per 
dwelling unit in that State, for materials, 
labor and program support; remove the 
$150 limit on the cost of incidental 
repairs; and allow re weatherization of 
dwelling units partially weatherized 
during the period September 30.1975. 
through September 30.1979. 

The Weatherization Assistance 
Program Is a Slate grant program. The 
amendments underscore boll the State*s 
increasing role in fashioning a 
weatherization program tailored to Us 
specific needs and the State's increasing 
responsibility to ensure that the spirit 
and intent of the program statute—to 


maximize the benefits to low-income 
persons per weatherization dollar 
spent—are carried out These 
responsibilities pose a formidable 
challenge to the program grantees. 

To date just 1.3 million of the 
program's 12,6 million potentially 
eligible households have been 
weatherized. If all States were to elect 
to use the UHRAP eligibility criterion 
which is up to 150 percent of the OMB 
poverty level, the universe may be 
closer to 22 million households. At the 
same time, it is now possible, as a result 
of the amendments to the program 
statute, to spend more on each home 
assisted—through additional 
weatherization measures and the 
averaging of per home expenditures. The 
pressures to do more operate against a 
background of finite resources. This 
setting will require States to employ all 
means at their disposal to increase the 
efficiency and effectiveness of the 
program in order to maximize the 
weatherization dollars they spend. 

1. Eligibility 

DOE amend® i 440.3 as required by 
the Amending Act to expand the 
definition of "low-income" to include 
that, if a State elects, it may use the 
eligibility criterion under the Low 
Income Home Energy Assistance Act of 
1981 (42 U.S.C. 8621) in determining 
WAP eligibility throughout the State. 
Allowing States the option of using the 
LIHEAP eligibility criterion may 
increase the present 12.6 million 
households 1 now eligible under the DOF. 
Weatherization Program to 
approximately 22 million currently' 
eligible under the LIHEAP Program 

The Amending Act provides that the 
UliEAP criterion must be at least 125 
percent of the poverty level established 
by OMB. (The OMB poverty levels are 
also used in one of the two current 
eligibility tests under the WAP.) DOE 
believes the Congress intended that a 
person who would be eligible under 
either of the first two WAP criteria 
would remain eligible should a State 
elect to use the LIHEAP criterion. 
Accordingly. DOE believes that when a 
State elects the LIHEAP criterion, it 
should be added to one of the original 
criteria, for purposes of retaining 
program eligibility for those who are 
under 125 percent of the OMB definition. 

A State must apply its chosen 
eligibility definition uniformly 
throughout the State. For example. 
States may not use the LIHEAP criterion 
in urban arena. but not use it in rural 
areas. 


' Approximately IS million homo* h*v* 
been «re«iherlsed under WAP 


In addition DOE amends i 44a 14 to 
require States to explain in their State 
Plans the eligibility criteria that will be 
followed. No changes have been made 
in the priority for providing 
weatherization services under the 
program. 

2. Weatherization Materials 

DOE is also amending § 440.3 by 
adding "replacement furnaces and 
boilers’* to the defmiton of 
weatherization materials as required by 
section 402(11 of the Amending Act. 
Allowing replacement furnaces and 
boilers will require the States to justify, 
through prioritization procedures 
contained in the energy audit performed 
on a dwelling unit or class of units under 
5 440.21(b). the necessity of replacing a 
furnace or boiler rather than employing 
less expensive furnace/boiler efficiency 
modifications. The regulation rontinues 
to permit beating and cooling system 
repairs and tuneups/efficiency 
improvements and boiler repair and 
modifications/efficiency improvements 
Because the DOE developed energy 
audit. Project Retro-Tech, does not 
address replacement furnaces and 
boilers, a Steto which considers 
employing these measures must submit 
to DOE for approval a new or modi Red 
energy audit. At a minimum, this new or 
modified energy audit must consider the 
cost of replacement versus the cost of 
making modification improvements to a 
heating unit. When considering the 
replacement of a boiler in a rental 
building or rental dwelling units, the 
State must also consider 
S 440.22(b)(3)(ii) which prohibits undue 
or excessive enhancement to rental 
dwelling units. 

3 . Additional Weatherization Materials 

Section 402(2) of the Amending Act 
deletes the requirement that any 
additions to the list of weatherization 
materials be made "by rule*'. This 
change wiO give DOE greater flexibility 
to respond to state-of-the-art technology. 
Without having to go through the 
lengthy process of a rulemaking. DOE 
can in a timely fashion incorporate into 
the program new energy saving 
products, ideas and technology. If a 
State wishes to request the use of a new 
weatherization material, then the State 
should submit the request in writing, 
together with documentation 
demonstrating the material's cost- 
effectiveness, its position on the Stale's 
list of prioritized measures, and any 
material related to applicable standards. 
A State may submit a request to add 
new materials at any time as an 
amendment to the current year's State 
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Plan, or as a part of the annual 
application procedure. In either case. 
DOE will notify the State of its 
determination in writing. DOE is also 
amending § 440.21(a) to clarify that 
Appendix A applies only to 
weatherization materials listed in the 
regulations and not to any additional 
materials added as discussed above. 

4. Allowable Expenditures 

DOE amends $ 440.18 to require that 
States spend an average of at least 40 
percent of their program costs 
(materials, program support and labor) 
for weatherization materials as required 
by 5 403 of the Amending Act. 

Incidental repairs are part of the 40 
percent average. In addition, DOE is 
amending i 440.14(b)(9)(ix) to require 
that States furnish DOE. in their Annua] 
Plans, the average amount or DOE funds 
to be applied to any dwelling unit for 
wentherizalion materials. This change 
will help to maximize the program 
dollars expended for weatherization 
materials which is a goal of the program 
statute. 

As provided in section 402(cM2)(D) of 
the Amending Act, DOE amends 
5 440.18(iii) by eliminating the $150 per 
dwelling unit limit for making incidental 
repairs. However, the repairs that can 
be made are still only those that are 
“incidental", that is. those repairs 
necessary for the effective performance 
or preservation of weatherization 
materials Installed on a dwelling unit, as 
defined in { 440.3. The goal of this 
program remains energy conservation, 
not housing rehabilitation. 

5. Averaging Expenditures 

DOE is amending $ 440.18 as required 
by section 403(2) of the Amending Act 
by eliminating the $1,000 maximum 
expenditure limit per dwelling unit and 
allowing the States to average, not to 
exceed $1,600. their expenditures per 
dwelling unit. Additionally. DOE is 
amending § 440.14 to require States to 
furnish only the average amount, not the 
maximum amount, of DOE funds to be 
applied to any dwelling unit. This 
average includes the cost uf materials, 
program support and labor. DOE wishes 
to avoid the expenditure of widely 
divergent amounts on individual homes, 
“goldplating" some and skimping on 
others. States may find it necessary to 
set maximum expenditure limits for their 
subgrantee agencies. Other existing 
requirements of { 440.14 remain, 
including providing the type of 
weatherization work to be done, the 
estimated number of dwelling units to 
be completed, and an estimate of the 
amount of energy to be conserved. The 
State average may be required of each 


subgrantee or varied among them, so 
long as the State's $1,600 average is 
maintained This amendment eliminates 
the need for those waivers previously 
employed when additional funds were 
needed to pay for labor or special 
categories of materials. Therefore. DOE 
amends 5 440.18(d). $ 440.19(b) and 
S 440.21(e) by eliminating the references 
to waivers. However, a State is not 
precluded from adopting its own waiver 
process in conjunction with subgrantee 
maximum expenditure limits, so long as 
the State's $1,600 averoge is maintained. 

The provisions implementing the 
statewide $1,600 average per dwelling 
unit, of which 40 percent must be 
expended for materials, can best be 
illustrated by the following example: 
State X receives an allocation of $2 
million. After deducting monies for 
administration and training and 
technical assistance $1.6 million remains 
for direct program costs. To comply with 
the above provision, the State must 
wcatherfze at least one thousand homes 
and spend at least $640,000 for 
weatherization materials. 

As discussed earlier in this preamble, 
it is the responsibility of the States to 
demonstrate wise and prudent use of 
DOE funds to provide the most cost- 
effective approach to weutherizing as 
many homes with DOE funds as 
possible. The amendments contained in 
this interim final rule may appear to be 
taking the program in the opposite 
direction—spending more on fewer 
homes. The reality is that the States 
have never had more flexibility to create 
weatherization programs which are 
cost-effective, efficient and suitable to 
their own unique needs and special 
situations. There are options available 
to deal with the dwelling unit that needs 
a “little bit extra", or the family “a few 
dollars over" the former eligibility 
criteria. There is also a larger universe 
of households eligible for assistance. 

The management decisions and 
choices made by each State will be 
critical to the level of success its 
program achieves and will afTect the 
achievement of national program goals. 

6. Reweatherizing 

DOE amends ( 440.18 to allow States 
to reweatherize dwelling units which 
were partially weatherized during the 
period September 30.1975, through 
September 30.1979 in accordance with 
section 403(2) of the Amending Act. 

When considering these dwelling unit9 
for reweathcrization, the occupant must 
reapply for assistance under the 
program and be certified as eligible. A 
new energy audit will be needed to 
determine which materials should be 
installed, using present standards. 


taking into account the current condition 
of the dwelling unit. Dwelling units 
weatherized since September 30.1979 
are not eligible for rewealherizafton 
except under current provisions, one of 
which allows the low-cost/no-cost 
activities of S 440.20 for these dwelling 
Homes reweatheri2ed under this 
provision may not be reported to DOE 
as new completions, but will be 
accounted for separately. 

7. Revisions to Appendix A 

DOE has updated Appendix A. 
Standards for Weatherization Material*, 
to include standards for replacement 
furnaces and boilers which are being 
added to the list of weatherization 
materials. Additionally, DOE has added 
standards for heat-reflective materials 
which were inadvertently omitted from 
the January 27,1984. final rule. Such 
materials include shade screens, rigid 
awnings, louver systems and industrial 
grade white paint used as a heat- 
reflective measure. These heat-reflective 
measures should be considered only in 
areas of the country which experience 
extremely hot temperatures. The 
standards which appear in Appendix A 
for all mateials are current as of the 
publication of this notice. 

8. Performance Fund 

Section 404 of the Amending Act 
requires DOE to establish a performance 
fund beginning in fiscal year 1966 of not 
less than 5 and not more than 15 percent 
of the amount appropriate for each fiscal 
year. This amendment directly affects 
the amount of funding all States will 
receive both Initially and as a result of 
determining factors that wiU be 
established by rulemaking later. DOE 
has decided to issue the performance 
fund amendment as a separate notice of 
proposed rulemaking. This proposal is 
expected to be issued in about 60 days 

HI. Opportunity for Public Comment 

Interested persons are invited to 
participate in this rulemaking by 
submitting data, views or arguments 
with respect to the matters set forth in 
this notice to: Conservation and 
Renewable Energy. Department of 
Energy. Office of Hearings and Dockets, 
Forrestal Building, Room 6B-025.1000 
Independence Avenue, SW.. 

Washington, D.C. 20585. 

Comments should be identified on the 
outside of the envelope, and on the 
document themselves, with the 
designation: "Weatherization 
Assistance for Low-Income Parsons. 
Interim Final Rule, Docket Number 
CAS-RM-80-5G8". Three copies should 
be submitted. 
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All comments received will be 
available for public inspection In the 
I DOE Reading Room. Room IE-090, 

■ Fur'estat Building. 1000 Indepdendence 
I Avenue, SW., Washington, D.C. 20585. 

■ between the hours of 9:00 a.m. and 4:00 

■ p m.. Monday through Friday, except 
I federal holidays. 

I Any person submitting information 
I »vh>ch that person believes to be 
I err f dentiai, and which may be exempt 
I ty law from public disclosure, should 
1 juhmit one complete copy, as well as 
I two copies from which the information 
I claimed to be confidential has been 
I d*. luted. DOE shall make a 
I Jr r mination of any such claim. This 
I procedure is set forth in 10 CFR 1004.11 
I |44 FR 1980. January a 1979). 

1 DOE will hold one public hearing on 
I this interim final rule. The hearing will 
I be held in Washington. D.C., on the date 
I mid at the address stated in the DATE 
I am i address section of the preamble. 

I Any person who has an interest in the 
I proposed regulation or who is a 
I representative of a group or class of 
I persons which has on interest in it may 
I make a written request for an 
I opportunity to make an oral 
1 presentation. Such a request to speak at 
I u K-aring should be addressed to 
I Hearings and Dockets. Conservation 
I and Renewable Energy. Mail Stop 6B~ 

I 025 MOO Independence Avenue. SW„ 

1 Washington, D.C 20585. (202) 252-9319, 

I and must be received by 4:30 p.m„ local 
I * 'e, January 25,1985. (for Washington, 

I D C ). A request may also be hand 

| delivered between the hours of 8:30 a.m. 
| find 4:30 p.nu Monday through Friday, 

| except Federal holidays. Requests 
| should be marked the same as for 

I I written comments, with the additional 
I notation, "With Request to Speak*'. 

| The person making the request should 
I lU .cribe briefly his or her interest in the 
I proceeding and, if appropriate, state 
I w hy that person is a proper 
I representative of a group. The person 
I should also give a concise summary of 
I the proposed oral presentation, and 
I should provide a phone number where 
the person may be reached. Each person 
I selected to be heard at a public hearing 
I will be notified. Those persons selected 
I tu be heard should bring three copies of 
their statement to the hearing. If a 
person cannot provide three copies, 
alternative arrangements can be made 
in advance of the hearing. This should 
be done In the letter requesting to speak. 

DOE reserves the right to select 
persons to speak at the hearings, to 
schedule their presentations, and to 
I establish the procedures governing the 
conduct of the hearing. The length of 
each presentation wiil be limited to 


twenty minutes, based on the number of 
persons requesting to speak. 

A DOE official will preside at the 
hearing. This will not be a Judicial or 
evidentiary-type hearing. Questions may 
be asked of speakers only by those 
conducting the hearing, and there will 
be no cross-examination of persons 
presenting statements. Any decision 
made by DOE with respect to the 
subject matter of the hearings will be 
based on all of the information available 
to DOE. 

Any participant who wishes to ask a 
question at the hearing may submit the 
question in writing to the presiding 
officer. The presiding officer will 
determine whether the question is 
relevant and material, and whether the 
time limitations permit it to be presented 
for an answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding 
officer. 

A transcript of the hearing will be 
made, and the entire record of the 
hearing, including the transcript, will be 
retained by DOE and made available for 
inspection at the DOE Freedom of 
Information Office. Forrestal Building, 
1000 Independence Avenue, SW„ 
Washington, D.C 20585. between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 
Any person may purchase a copy of the 
transcript from the reporter. 

If DOE must cancel the hearing. DOE 
will make every effort to publish an 
advance notice of such cancellation in 
the Federal Register. Notice of 
cancellation will also be given to all 
persons scheduled to speak at the 
hearing. Hearing dates may be cancelled 
in the event no public testimony has 
been scheduled in advance. 

IV. Environmental. Regulatory Impact, 
Regulatory Flexibility, Paperwork 
Reduction Act, and Coordinating 
Agency Review's 

A. Environmental Review 

Pursuant to the requirements of the 
National Environmental Policy Act of 
1969 (NEPA). Pub. L 91-190, 83 Stat. 852. 
42 U.S.C. 4321 et seq.> DOE published a 
Notice of Availability of an 
Environmental Assessment (EA) (DOE/ 
EA-OOB5) of the Grants Program for 
Weatherization Assistance for Low- 
Income Persons in the Federal Register 
on April 10,1979 (44 FR 21323). At the 
same time. DOE published notice of its 
determination, based on the EA. that the 
proposed action would not constitute a 
major Federal action significantly 
affecting the quality of the human 
environment, and that therefore no 


Environmental Impact Statement (FJS) 
was required. 

DOE has reviewed the environmental 
impacts of the program amendments 
issued today. It is DOE's judgment that 
the program amendment will result in no 
environmental impacts not previously 
analyzed in the EA on the program. 
Accordingly. DOE has determined that 
the environmental impacts of the 
program as modified by today's 
amendment have been adequately 
analyzed in the April 1979 EA, and that 
these impacts are not significant. Hence, 
no additional EA or E1S is required. 

B. Review Under Executive Order 12291 

Today's issuance was reviewed under 
Executive Order 12291, 46 FR 13193, 
February 27,1981. DOE has concluded 
that the rule is not a "major rule" under 
the Executive Order, because it wiil not 
result in: (1) An annual effect on the 
economy of $100 million or more: (2) a 
major increase in costs or prices for 
consumers, individual industries, State, 
Federal or local government agencies, or 
geographic regions: or (3) significant 
adverse effects on competition, 
employment. Investment, productivity, 
innovation or on the ability of the 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. Pursuant 
to Section 3(c)(3) of Executive Order 
12291. this rule was submitted to the 
Director of OMB for a ten-day review. 
The Director has concluded his review 
under the Executive Order. 

C. Regulatory Flexibility Act 

The Regulatory Flexibility Act, Pub. L 
95-354, 94 Stat. 1164 (5 U.S.C 601 et 
scq.), requires, in part, that an agency 
prepare a final regulatory flexibility 
analysis for any final rule, unless it 
determines that the rule will not have a 
"significant economic impact on a 
substantial number of small entities." In 
the event that such an analysis is not 
required for a particular rule, the agency 
must publish a certification and on 
explanation of that determination in the 
Federal Register. The changes proposed 
in this action primarily add flexibility to 
the existing program. The only 
additional regulatory requirements 
placed on small entities are placed on 
those nonprofit organizations which are 
subgrantees. Thus, these changes have 
only a minimal effect on only a few 
small entities. Accordingly, pursuant to 
section 605(b) of the Regulatory 
Flexibility Act. DOE certifies that this 
rule will not have a significant economic 
impact on a substantial number of small 
entities. 
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D. Paperwork Reduction Act 

Recently, the information collection 
requirement! contained in this interim 
final rule were released by the 
Department as a part of the Program 
Management package of information 
collections, and were approved by the 
Office of Management and Budget 
(OMB) under Control Number 191CM4O0. 

E. Catalogue of Federal Domestic 
Assistance 

The Catalogue of Federal Domestic 
Assistance number for the 
Weatherization Assistance Program is 
81.042. 

F Consultation 

In developing these final regulations. 
DOE has consulted with the 
Departments of Housing and Urban 
Development. Health and Human 
Services, and Agriculture, pursuant lo 
section 413(b) of the Act. 

list of Subjects in 10 CFR Pari 440 

Administrative practice and 
procedures. Aged. Energy conservation. 
Grant Programs — Energy, Grant 
Programs—Dousing and Community 
Development. Handicapped. Housing 
standards. Indians. Reporting and 
recordkeeping requirements. 

In consideration of the foregoing, DOE 
hereby amends Chapter ft of Title 10, 
Code of Federal Regulations, as set forth 
below. 

(■sued in Washington. D.C« December 28, 
1984. 

Pal Collins, 

Under Secretary. 

PART 440— (AMENDED) 

10 CFR Part 440 it proposed to be 
amended as shown. 

1. The authority citation for Part 440 is 
revised to read as follows: 

Authority: Tide IV. Energy Conservation 
and Production Act Pub. L 94-085,90 Slat 
lisa 42 U.S C 6601 el stsj.. «j amended by 
Title IV of the Human Services 

Reauthorization Act Pub. L 98-558.-Stat 

-, Deportment of ExwTgy Organization Act 

Pub. L 95-01.01 Stat. 685. 42 UJS.C. 7101 et 
se* 

2. In § 440.3 the definition of "Low 
Income” is amended by adding 
paragraph (3) and the definition of 
“Weatherization Materials" is amended 
by revising paragraph (2). as follows: 

§440.3 Definitions. 

• * • • • 

“Low Income*' means that income in 
relation to family size which: 

(1) is at or below 125 percent of the 
poverty level determined in accordance 
with criteria established by the Director 


of the Office of Management and 
Budget, except that the Secretary may 
establish a higher levd if the Secretary, 
after consulting with the Secretary of 
Agriculture and the Secretary of Health 
and Human Services, determines that 
such a higher level is necessary to carry 
out the purposes of this part and is 
consistent with the eligibility criteria 
established for the weather teat ion 
program under section 222(a]{12) of the 
Economic Opportunity Act of 1964: 

(2) Is the basis on which cash 
assistance payments have been paid 
during the preceding twelve month- 
period under Titles IV and XVI of the 
Social Security Act or applicable State 
or local law; or 

(3) If a State elects, is the basis for 
eligibility for assistance under the Low 
Income Home Energy Assistance Act of 
1961. provided that such basis is at least 
125 percent of the poverty level 
determined in accordance with criteria 
established by the Director of the Office 
of Management and Budget. 

• • • « • 

"Weatherization Materials'* mean: 

(!) # * # 

(2) Furnace efficiency modifications, 
including, but not limited to¬ 
ll ) Replacement burners, furnaces, or 
boilers or any combination thereof; 

(ii) Devices for minimizing energy loss 
through heating system, chimney, or 
venting devices; and 

(iii) Electrical or mechanical furnace 
Ignition systems which replace standing 
gas pilot lights. 


§440.12 1 Amended) 

3. In § 440.12(b)(3). replace the 
reference to § 440.18(b) with | 440.18(d). 

4. In § 440.14 paragraphs (b)(9) (viii), 

(ix) and (x) are revised and a new 
paragraph (xi) is added to read as 
follows: 

§ 440.14 Stats Plans. 



(viii) The average amount of the DOE 
funds specified in f 440.18(c)(lHi 1) to 
be applied to any dwelling unit; 

(ix) The average amount of DOE funds 
to be applied to any dwelling unit for 
weatherization materials as specified in 
§ 440.18(c)(1): 

(x) Procedures for determining the 
most cost-effective measures in a 
dwelling unit or a statement that Project 
Retro-Tech will be used; and 

(xi) The definition of “low income" in 
accordance with § 440.3 which the State 
has chosen for determining eligibility. 

5. Section 440.16 is revised to read as 
follows: 


§ 440.18 AiJowable expenditures. 

(a) An average of at least forty 
percent of the funds provided in a Stdt* 
under this part for weatherization 
materials, labor and related matters 
included in paragraphs (c)(lH9) of thu 
section shall be spent for wcafheriz.i i<e 
materials. 

fb) The expenditure of financial 
assistance provided under this part for 
labor, weatherization materials and 
related matters included in paragn^ -1 

(c)(1)—(9) of this section shall not 
exceed an average of $1,800 per 
dwelling unit wcatherized in the Stuiit 

(c) Allowable expenditures under !hu 
part include only: 

(1) The cost of purchase and delivery 
of weatherization materials; 

(2) Labor costs, in accordance with 

§440.19; 

(3) Transportation of weathcrizutUm 
materials, tools, equipment, and work 
crews to a storage site and to the site of 
weatherization work; 

(4) Maintenance, operation, and 
insurance of vehicles used to transport 
weatherization materials: 

(5) Maintenance of tools and 
equipment; 

(0) Purchase or annual lease of toob 
equipment, end vehicles, except that 
any purchase of vehicles shot! be 
referred to DOE for prior approval in 
every instance; 

(7) Employment of on-site supervisory 
personnel: 

(8) Storage of weatherization 
materials, tools and equipment; 

(9) The cost of incidental repairs if 
such repairs are necessary to make the 
installation of weatherization materials 
effective: 

(10) The cost of liability insurance for 
weatherization projects for personal 
injury and for property damage; 

(11) The cost of carrying out low-cosi/ 
no-cost weatherization activities in 
accordance with § 440.20; and 

(12) Allowable administrative 
expenses under paragraph (d) of this 
section. 

(d) Not more than 10 percent of any 
grant made to a State may be used by 
the gpantee and subgrantees for 
administrative purposes in carrying ou! 
duties under this perl, except that not 
more than 5 percent may be used by the 
State for such purposes. 

(e) No grant funds awarded under this 
part shall be used for any of the 
following purposes: 

(1) To weatherize a dwelling unit 
which is designated for acquisition or 
clearance by a Federal. State, or local 
program within twelve months from the 
date weatherization of the dwelling unii 
would be scheduled to be completed: or 
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( 2 ) To install or otherwise provide 
weatherization materials for a dwelling 
unit weatherized previously with grant 
funds under paragraph (a)(1) of this 

section, except: 

(i) As provided under { 440.20; 

(ii) Unless such dwelling unit has been 
damaged by fire. Hood or act of Cod and 
repair of the damage to weatherization 
materials is not paid for by insurance: or 

(lit) That dwelling units partially 
weatherized under this part or under 
other Federal programs during the 
period September 30,1975, through 
September 30,1979, may receive further 
financial assistance for weatherization 
under this part. 

$ 440.19 | Amended I 

6. In { 440.19. replace the reference to 
{ 440.18(a) (l)(ii)(F) with $ 440.18(c)(2) in 
Paragraph (a); and remove paragraph 

H 

7. In S 440.20, paragraph (a) is revised 
to read as follows: 

; 440.20 Low-cost/no-cost weatherization 

activities. 

(a) An eligible dwelling unit may be 
iveatherized without regard to the 
limitations contained In § 440.18 (e)(2) or 
5 440.21(b) from funds designated by the 
grantee for carrying out low-cost/no- 
cost weatherization activities provided: 

• • • • 

8. In § 440.21 paragraph (a) and (e) are 
revised to read as follows: 

v 440.21 Standards and techniques for 
weatherization. 

(a) For those weatherization materials 
listed in $ 440.3, only weatherization 
materials which meet or exceed 
standards prescribed in Appendix A to 
this part shall be purchased with funds 
provided under this part. 

♦ • • • 

(e) The weatherization materials 
tvhich shall be installed first are those 
which are determined to be the most 
cost effective using the formula in 
paragraph (b) of this section. 

9. In { 440.22. paragraph (a) is revised 
to read as follows: 

; 440.22 Eligible dwelling unite. 

(a) A dwelling unit shall be eligible for 
weatherization assistance under this 
part if it is occupied by a family unit: 

(1) Whose income is at or below 125 
percent of the poverty level determined 
in accordance with criteria established 
by the Director of the Office of 
Management and Budget: 

(2) Which contains a member who has 
received cash assistance payments 
under Title IV or XVI of the Social 
Security Act or applicable State or local 
law during the twelve-month period 


preceding the determination of eligibility 
for weatherization assistance; or 
(3) If the State elects, is eligible for 
assistance under the Low-income Home 
Energy Assistance Act of 1981. provided 
that such basis is at least 125 percent of 
the poverty level determined in 
accordance with criteria established by 
the Director of the Office of 
Management and Budget. 

10. Appendix A to Part 440 is revised 
to read as follows: 

Appendix A—Standards for Weatherization 
Materials 

The following Government standards are 
produced by the Consumer Products Safety 
Commission and are published in Title 16, 
Code of Federal Regulations. 

Thermal Insulating Materials for Building 
Elements Including Walls. Floors. Ceilings, 
Attics and Roofs Insulation—organic 
fiber—conformance to Interim Safety 
Standard 18 CFR Part 1209 
Fire Safety Requirements for Thermal 
Insulating Materials According to 
Insulation Use—Attic Floor—insulation 
materials intended for exposed use in attic 
floors shall be capable of meeting the seme 
flammability requirements given for 
cellulose insulation in 10 CFR Part 1209 
Enclosed spaces—Insulation materials 
intended for use within enclosed stud or 
joist spaces shall be capable of meeting the 
smoldering combustion requirements in 16 
CFR Part 1209 

The following standards which are not 
otherwise set forth in Part 440 are 
incorporated by reference and made a part of 
Part 440. The following standards have been 
approved for incorporation by reference by 
the Director of the Federal Register These 
materials are incorporated as they exist on 
February 27 and a notice of any change in 
these materials will be published In the 
Federal Register. The standards incorporated 
by reference are available for Inspection at 
the Office of the Federal Register Information 
Center. Room 8301,1100 L Street. NW„ 
Washington. D.C 20408. 

Materials incorporated by reference are 
also available from the following sources: 
American Society for Testing and Materials. 

1916 Race Street, Philadelphia, Pa 19103 
FS-Federal Specifications. General Services 
Administration. Specifications flection. 
Room 6039, 7th and D Streets. SW„ 
Washington. D.C. 20407 
American National Standards Institute, Inc.. 

1430 Broadway, New York. N.Y. 10016 
Architectural Aluminum Manufacturers 
Association. 35 East Wacker Drive, 
Chicago. 111. 60601 

National Woodwork Manufacturers 
Association, 205 West Touhy Ave.. Park 
Ridge. 111. 60068 

Fir and Hemlock Door Association. Yeon 
Building. Portland. Oregon 972CM 
Steel Door Institute. 712 Lakewood Center 
North. 14000 Detroit Ave., Cleveland. Ohio 
44107 

Steel Window Institute. 1230 Keith Building. 
Cleveland. Ohio 44115 


National Electrical Manufacturers 
Association. 2101 L St., NW.. Washington, 
D.C 20037 

American Society of Mechanical Engineers, 
United Engineering Center. 345 East 47th 
Street New York. N.Y. 10017 
American Gas Association. 1515 Wilson 
Boulevard. Arlington. Va. 22209 
National Fire Protection Association. 

Battery march Park, Quincy, Mass. 02269 
Air-Conditioning and Refrigeration Institute, 
1501 Wilson Blvd., Arlington, Va. 22209 
Sheet Metal and Air Conditioning 
Contractor's Association. 8224 Old 
Courthouse Road. Vienna. Va 22180 
Environmental Protection Agency. 401 M 
Street NW.. Washington. D.C 20480 
American Society of Heating, Refrigeration 
and Air-Conditioning Engineers. Inc.. 2029 
K Street NW.. Washington. D C. 20008 
Underwriters Laboratories. Inc.. 333 PTingsten 
Road. Northbrook. Hi. 60062 
Office of Weatherization Assistance 
Program. Conservation and Renewable 
Energy, Mail Stop 50-023. Forrestal 
Building. 1000 Independence Avenue. SW., 
W ashington. D.C. 20585 


Thermal Insulating materials for Build¬ 
ing Elements Including Walls. Floors, 
Ceilings, Attics, and Roofs 
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Thermal insulating Materials for Pipes, 
Ducts, and Equipment Such as Boilers 
and Furnaces 



Fire Safety Requirements for Thermal 
Insulating Materials According to Insu¬ 
lation Use 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 80 
IFRL-2743-51 

Regulation of Fuels and Fuel 
Additives; Banking of Lead Rights 

agency; Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: The Agency in today 
proposing to allow banking of lead 
usage rights in connection with its 
recent proposal to require reductions in 
the allowable lead content of gasoline. 
Under this mechanism* refiners who use 
less lead in gasoline in certain calendar 
quarters than is allowed under the 
regulations would be allowed to use 
additional lead in gasoline in certain 
future quarters in an amount equal to 
the lead previously not used. The 
Agency is proposing to take this action 
because it believes banking would 
provide an efficient method of achieving 
reduced total lead levels In gasoline 
while allowing the affected industry 
greater flexibility in meeting more 
stringent lead in gasoline standards 
expected to be promulgated in 1985. It is 
the Agency’s intent to make the banking 
portion of this regulation effective 
beginning the first quarter of calendar 
year 1985 (l.e.. January 1-March 31. 

1985). and continuing until the end of 
1985. regardless of the date on which the 
Agency takes final action to promulgate 
this banking mechanism. Withdrawal 
and usage of banked lead rights would 
allowed starting in the second quarter of 
1985 and ending in the last quarter of 
1987 (i.e„ October 1.1987-Deccmber 31. 
1987). 

OATES: A public hearing will be held on 
January 15,1985 from 9:00 a.m. to 4:30 
p m. at the location listed below, in 
order to provide an opportunity for oral 
presentations of data, views, or 
arguments concerning the revisions to 
the gasoline lead content regulations 
proposed in this notice. Persons who 
wish to testify at this hearing should 
notify Richard Kozlowskl in writing at 
the address listed below prior to January 
11,1985. If no requests to testify arc 
received by that date, the hearing will 
not be held. 

Written comments on the proposed 
regulations must be received at the 
location listed below by February ia 
1985. 

adoresses: The public hearing will be 
held at the Skyline Inn. South Capitol 
and I Streets, S.W., Washington, D.C. 
Written comments should be marked as 


relating to the “Banking Proposal** and 
sent to Docket No. EN-84-05. Central 
Docket Section (LE-131). Environmental 
Protection Agency, 401 M Street S.W., 
Washington. D.C 20480. The docket is 
located in the West Tower Lobby of 
EPA at the above street address, and 
may be inspected between 8:00 a.m. and 
4:00 p.m. on weekdays. As provided in 
40 CFR Part 2, a reasonable fee may be 
charged for photocopying. This is the 
same docket as that of the August 2, 
1984. notice of proposed rulemaking on 
revisions to the gasoline lead content 
regulations. 

FOR FURTHER INFORMATION CONTACT: 

Richard G. Kozlowski. Director, Field 
Operations and Support Division (EN- 
397F). EPA. 401 M Street. S.W., 
Washington. D.C. 20460: telephone (202) 
382-2833. 

SUPPLEMENTARY INFORMATION. 

I. Background 

The EPA currently limits the amount 
of lead in gasoline to 1.10 grams of lead 
per leaded gallon (gplg). See 40 CFR 
section 80.20. On August 2. 1984. the 
Agency proposed to reduce the amount 
of lead in gasoline to 0.10 gplg. effective 
January 1.1988. 49 FR 31032-50. It also 
indicated that it might adopt some 
alternative schedule which included 
lead reductions prior to 1986, such as 
standards of 0.50 gplg on July 1.1985. 
0.30 gplg on January 1.1986, 0.20 gplg on 
January 1,1987. and 0.10 gplg on January 
1.1988. 49 FR 31040. The Agency 
specifically requested comment on this 
and other phasedown schedules, and on 
the general question of how soon 
reductions could be made. A broad 
range of alternative schedules has been 
suggested in public comments, including 
combining the two schedules discussed 
In the NPRM. The Agency is considering 
these and other schedules including 
more rapid phasedowm schedules prior 
to final rulemaking on the August Z 1984 
proposal (e g.. 0.50 gplg in July 1.1985 
and 0.10 gplg on January 1.1988). 

Under the current rule, inter-refinery 
averaging of lead usage is allowed. 
Under this mechanism, a refinery that 
uses more lead than is allowed under 
this regulation is permitted to average 
its lead usage with that of another 
refinery that has used less lead in that 
quarter. All averaging may involve only 
lead used in the same quarter Tho 
August 2,1984. notice of proposed 
rulemaking (NPRM) proposed 
elimination of the inter-refinery 
averaging mechanism starting on 
January 1,1988, the proposed effective 
date of the 0.10 gplg standard, in order 
to assure an adequate amount of lead in 


each gallon of leaded gasoline to proV< t 
engine valves. 

II. Statutory Authority 

Section 211(c)(1) of the Clean Air Act 
42 U.S.C. 7545(c)(1), confers broad 
authority on the Administrator to 
‘‘control or prohibit the manufacture 
• • • or sale*’ of any fuel or fuel 
additive whose emission products 
cause, or contribute to. “air pollution 
which may be reasonably anticipated to 
endanger the public health or welfare*' 
or which “will impair to a significant 
degree the performance of any emission 
control device or system * * • in 
general use * * V EPA's authority to 
control usage of lead as an additive in 
gasoline under section 211(c)(1)(A) to 
protect public health is well-estabhsheii 
and prior regulations significantly 
curtailing lead additive usage have been 
upheld in court. Ethyl Corp. v. EPA, 541 
F.2d 1 (D.C Cir. (en banc)), cert, denied. 
426 U.S. 941 (1978); Small Refiner Lead 
Phase-Down Task Force v EPA, 705 
F^d 506 (D.C Cir. 1983). 

Section 301(a)(1) of the Clean Air A< i 
authorizes the Administrator to 
prescribe such regulations as are 
necessary to carry out the functions of 
the Act 

III. Proposed Action 

EPA is today proposing a new 
mechanism for use in 1985,1986, and 
1987 that would provide additional 
flexibility for refiners and importers in 
meeting future more stringent lead 
standards. Although many refiners 
indicated that they could reduce lead 
usage below the current 1.10 gplg 
standard very quickly, other public 
comments made clear that various 
refineries have different capabilities to 
rapidly lower their lead usage. In 
addition, a number of commenters on 
the August 2, 1984, NPRM stressed the 
need for flexibility in the regulatory 
provisions, particularly in regard to the 
length of the averaging period. 

The banking mechanism proposed 
today would allow a refiner to forego 
lead use in the near-term when its 
refinery has excess refining capacity 
and to use this amount of lead later 
when presumably its capacty would be 
further taxed by more stringent gasoline 
lead standards. This would allow 
substantially greater flexibility In 
refinery operations without affecting the 
total reductions in lead usage that 
would otherwise be required during the 
1985-87 period. 

This banking mechanism would allow 
a refiner or importer to bank lead usag* 
rights during any calendar quarter 
during 1985 in an amount equal to the 
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difference between the number of grams 
f lead allowed to be used under the 
Applicable standards and the number of 
fy-ams of lead actually used in the 
aJendar quarter (or the number of 
a ms constructively used in the quarter, 
tf the inter-refinery averaging provisions 
f { 80 20(d) are utilized during the 
tuartrr). EPA proposes that no lead 
> rights be banked for actual lead 
\nagc during this period of less than 0.10 
pig, but requests comments on this 

Banked lead usage rights could be 
rithdrawn and used during any 
(calendar quarter beginning April 1985 
hrough December 31.1987. The Agency 
tfjll also consider permitting withdrawal 
at tanked lead usage rights beyond 
[January 1.1988. and welcomes 
emments on this issue. Such rights 
IVd be usable by the refiner at whose 
Irrf nrry they were banked, or they 
■would be transferable to another 
efinery for its use. The Agency expects 
I that ‘tanked** lead usage rights would 
I be freely transferred (i.e., bought and 
Iwld) in the some manner that inter- 
efi ; ry averaging now takes place, and 
I requests public comments on whether 
I this is likely to occur. A refinery would 
■ be in compliance with the standard if its 
I actual amount of lead used during a 
I calendar quarter minus the amount of 
withdrawn lead usage rights applied 
I during the quarter, divided by its tended 
(gasoline production during the quarter, 

I did not exceed the applicable standard 
I :n that quarter. 

The regulations would contain 
I additional reporting requirements 
necessary to track and verify the 
tanking and withdrawal of lead usage 
rights They would also contain other 
provisions similar to those contained in 
*he Interrcfinery averaging regulations, 
including a prohibition on the use of 
[ tanked lead usage rights where this 
would result in a violation of a state 
I gasoline lead content standard that is 
| not pre-empted by section 211(c)(4) of 
the Clean Air Act. In addition, an 
agreement for the transfer of lead usage 
rights would have to be made by the end 
of the calendar quarter in which the 
rights are used. The regulations would 
I permit banking or ‘’saving’* of unused 
lead for future quarters. They would not 
permit “borrowing” of lead to be paid 
tack in future quarters. Thus all 
refineries must have “banked” lead 
averages in compliance with applicable 
regulations in each quarter. 

As noted above, the Agency believes 
that the banking mechanism would 
provide additional flexibility to refiners 
and importers in meeting the gasoline 
lead content standards. Because the 


costs of reducing lead usage under a less 
stringent standard would be lower than 
the savings from increased lead usage 
under a more stringent standard, 
refiners and importers would be 
expected to realize considerable savings 
through use of the banking mechanism. 
The Agency estimates these savings 
would be in the range of $200 million per 
year. Because total allowable lead usage 
during the 1985-87 period should not be 
increased by this mechanism. It should 
not cause adverse environmental 
impacts. 

Because of the limited period in which 
banking would be allowed, and the 
limited period in which banking would 
be of benefit to the industry, the Agency 
intends to take final action on this 
proposal as soon as possible after the 
close of the public comment period. 
Similarly the Agency intends to make 
the rule applicable to lead usage 
foregone in the first calendar quarter in 
1985. regardless of when the rule is 
made fineL In effect. EPA would 
“grandfather” voluntary reductions in 
lead usage by refiners in 1985 that are 
made prior to promulgation of the final 
rule. 

IV. Alternatives Considered 

The Agency considered as 
alternatives: (1) not allowing banking, or 
(2) allowing banking beginning at some 
later date. It concluded that this current 
proposal is preferable to both of these 
options. Not banking reduces the 
flexibility refiners have to meet 
standards with bo perceptible 
improvement in the environment 
Postponing the effective date would not 
allow refiners to take full advantage of 
their current refining capacity under the 
1.10 gplg standard. 

V. Additional Information 

A. Executive Order 12291 

Excutive Order (E.O.) 12291 requires 
the preparation of a regulatory impact 
analysis for major rules, defined by the 
Order as those likely to result in: 

(1) An annual adverse effect on the 
economy of $100 million or more: 

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal. State, or local government 
agencies, or geographic regions; or 

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

EPA has determined that this 
proposed regulation does not meet the 
definition of a major rule under E.O. 


12291. The proposed rule Is expected to 
have a beneficial effect on the economy, 
refiner costs, consumer prices, and 
competition. Therefor a preliminary 
regulatory impact analysis (R1A) is not 
required This notice of proposed 
rulemaking has been submitted to the 
Office of Management and Budget 
(OMB) for review under E.0.12291. Any 
comments from OMB and any EPA 
responses to such comments are 
available for public inspection at the 
Centcral Docket Section, at the address 
listed above. 

D. Regulatory Flexibility Act 

The Regulatory Flexibility Act, 5 
U.S.C. 601-612. requires that Federal 
agencies examine the impacts of their 
regulations on small entities. Under 5 
U.S.C.. 604(a), wherever an agency is 
required to publish a general notice of 
proposed rulemaking, it must prepare 
and make available for public comment 
an initial regulatory flexibility analysis 
(RFA). Such an analysis is not required 
if the head of an agency certifies that a 
rule will not have a significant economic 
impact on a substantial number of small 
entities, pursuant to 5 U.S.C. 605(b). 
Since this rule merely allows refiners 
(both large and small) more flexibility to 
meet relevant standards it would have 
only a beneficial impact on 9 mall 
facilities. On this basis the 
Administrator certifies that this rule will 
not have a significant impact on a 
substantial number of small entities. 

C. National Academy of Sciences 
Recommendations 

Section 307(d)(3) of the Clean Air Act. 
42 U.S.C. 7607(d) (3). requires that 
rulemaking proceedings under section 
211 of the Act. 42 U.S.C. 7545. take into 
account any pertinent findings, 
comments, and recommendations by the 
National Academy of Sciences. The 
Academy has made no such pertinent 
findings, comments and 
recommendations concerning “banking.” 

D. Paperwork Reduction Act 

The information collection 
requirements contained in the rule 
which this notice proposes to amend 
have been cleared previously by OMB 
under control number 2000-0041. See 48 
FR 13430 (March 31,1983). The changes 
to the information requirements 
proposed in this notice will Increase 
slightly the reporting requirements, but 
they would apply only to refiners who 
voluntarily choose to use the banking 
mechanism. These will be submitted to 
OMB for review under the Paperwork 
Reduction Act of 1980. 44 U.S.C 3501 et 
seq. Comments on proposed changes to 
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the information collection requirements 
should be submitted to the Office of 
Information and Regulatory Affairs of 
OMB, marked “Attention: Desk Officer 
for EPA~ 

List of Subjects in 40 CFR Part 80 

Fuel additives, Gasoline, Motor 
vehicle pollution. Penalties, Reporting 
and recordkeeping requirements. 

(Secs. 231 and 301(a) of the Clean Air Act as 
amended (42 U.&C. 7545 and 7e01(aJ) 

Dated: January 2.1985. 

WilUam D. Ruckelahaus, 

Administrator. 

PART 80—REGULATION OF FUELS 
AND FUEL ADDiTiVES 

For the reasons set forth in the 
preamble. { 80.20 of Title 40 of (be Code 
of Federal Regulations is proposed to be 
amended by adding new paragraph (e) 
to read as follows: 

9 80.20 Controls applicable to gasoline 
refiners and importers. 
«••••• 

(e) Banking and Withdrawal of Lead 
Usage Rights. —(1) Banking of Lead 
Usage Bights . (i) During any calendar 
quarter beginning on or after Janaury i. 
1985, and ending prior to January 11986. 
a refiner may bank lead usage rights in 
an amount equal to the amount of lead 
usage allowed at a refinery in the 
calendar quarter minus the amount of 
lead actually or constructively used in 
the same calendar quarter at the 
refinery, as determined under 
paragraphs (e)(1) (ii) and (iii) of this 
section. 

(ii) The amount of lead usage rights 
that may be banked by a refiner at a 
refinery pursuant to paragraph (e)(l)(i) 
of this section shall be equal to the 
number of grams of lead determined by: 

(A) multiplying the number of gallons of 
leaded gasoline reported by the refinery 
for the calendar quarter pursuant to 
paragraph (a)(3)(v) or (c)(2)(v) of this 
section by the lead content standard 
applicable to the refinery during the 
calendar quarter pursuant to paragraph 


(a)(l)(ih (a)(l)(ii), (cHlKi), or (c)(l)(ii) of 
this section; end (B) subtracting from the 
result in (A) the total grams of lead 
reported pursuant to paragraph 
(a)(3)(vii) or (cHZHtv) of this section. 

(iii) When compliance with the 
requirements of paragraph (a)(lHi). 
(a)(l)(ii), (c)fl)(i) or (c)(1)(H) of this 
section is demonstrated pursuant to the 
inter-refinery averaging provisions of 
subsection (d) of this section, the total 
grams of lead reported pursuant to 
paragraph (d)(2)(iii) of this section shall 
be used instead of the total grams of 
lead reported pursuant to paragraph 
(a)(3J(vii) or (cKZHiv) of this section, for 
purposes of paragraph (eJtlKiiKB) of this 
section. 

(iv) The total grams of lead used for 
purposes of paragraph (e)(l)(ii)(B) of this 
section may not be less than the amount 
calculated by multiplying the number of 
gallons of leaded gasoline reported by 
the refinery for the calendar quarter 
pursuant to paragraph (a)(3Mv) or 
(c)(2)(v) of this section by 0.10 gram of 
lead per gallon of such gasoline. 

(v) A refiner who banks lead usage 
rights pursuant to this sub-section shall 
submit to the Administrator, as an 
additional part of the report required by 
paragraph (a)(3) or (c)(3) of this section, 
the information described in paragraph 
(e)(1)(h) an< * WPKttiJ of this section. 

(2) Withdrawal of Lead Usage Bights. 
(i) During any calendar quarter begtning 
on or after April 1,1985. and ending 
prior to January 1.1988, a refiner may 
withdraw lead usage rights banked 
pursuant to paragraph (e)(1) of this 
section. Such rights may be used by the 
refiner to demonstrate compliance with 
the requirements of paragraph (aHl)(H) 

07 (c)(1)(H) of this section, or may be 
transferred by the refiner for such use 
by another refiner. 

(ii) Compliance with the requirements 
of paragraph (a)(1)(H) or (c)(1)(H) 
through the withdrawal of lead usage 
rights shall be determined by: (A) 
subtracting the withdrawn lead usage 
rights from the total grams of lead 
reported pursuant to paragraph 
(a)(3)(vii) or (c)(2)(iv) of this section; and 


(B) dividing the result in (A) by the 
number of gallons of leaded gasoline 
reported pursuant to paragraph (aj(3)b) 
or (c)(2)(v) of this section. 

(Hi) A refiner who uses withdrawn 
lead usage rights shall submit to the 
Administrator, as an additional part of 
the report required by paragraph (a)(3) 
or (c)(3) of this section, the following 
information: 

(A) the amount of the withdrawn lead 
usage rights used fn the calendar 
quarter; 

(B) the banked average lead content 
of leaded gasoline produced in the 
calendar quarter, as determined 
pursuant to paragraph (e)(2)(H) of this 
section; 

(C) the calendar quarter in which the 
lead usage rights w'ere banked: 

(D) the refinery at which the lead 
usage rights were banked; and 

(E) if the refinery Identified in 
paragraph (e)(2)(ni)(D) of this section ii 
owned or controlled by another refiner, 
supporting documentation adequa < to 
show the agreement by such other 
refiner to the transfer of the banked lead 
usage rights. 

(3) Other requirements. 

(i) For purposes of paragraph (e) of 
this section, the total amount of 
imported leaded gasoline sold during a 
calendar quarter by each importer shall 
be treated as the output of a single 
refinery, and each Importer shall be 
treated as a refiner. 

(U) The banked average lead content 
of leaded gasoline produced at a 
refinery during a calendar quarter, as 
determined pursuant to paragraph 
(e)(2)(H) of this section, may not exceed 
any state gasoline lead content standard 
prescribed pursuant to seclion 211(c)(4) 
(B) or (C) of the Clean Air Act 

(Hi) An agreement between two (or 
more) refiners to transfer withdrawn 
lead usage rights may be made no later 
than the final day of the calendar 
quarter in which the lead usage rights 
are used. 

[FR Doc 85-600 Filed 1-3-85.12-30 pm) 
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